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I. TITLE AND DATE OF FILING OF APPEALED DECISION

1. Pursuant to Rules 73(B) and 108(C)! and the Practice Direction of 30 September
2004,> the Prosecution files this Notice of Appeal and Submissions to appeal
Trial Chamber II's 21 August 2008 oral decision holding that documents tendered
under Rule 89(C) must be tendered through a witness after sufficient foundation is
laid and in the instant case no sufficient foundation had been laid, and that if a

document is tendered without a witness, application should be made under Rule

9 bis.’
I1. SUMMARY OF PROCEEDINGS RELATING TO APPEALED DECISION

2. On 21 August 2008, the Prosecution attempted to have a document® shown to
witness TF1-367, who had been a diamond mining commander. The Defence
requested that certain foundation be laid before placing the document before the
witness. The Prosecution thereafter sought to tender the document under Rule

89(C).

3. After hearing Prosecution and Defence submissions regarding conditions of
admissibility of documents and whether Rule 89(C) or Rule 92bis applied, the
Trial Chamber held that if the Prosecution wishes to tender a document under
Rule 89(C) through a witness, the Prosecution must lay foundation and in the
instant case there was no sufficient foundation. The Trial Chamber further held
that if a document is to be tendered without a witness, then the application should

be made under 92pis of the Rules.”

' Rules of Procedure and Evidence of the Special Court for Sierra Leone, as amended (“Rules™).

> Practice Direction for Certain Appeals Before the Special Court, 30 September 2004.

*Prosecutor v. T aylor, SCSL-03-01-T, Trial Transcript, 21 August 2008 (“Transcript”), page 14253, lines
1-6 (“Impugned Decision”). A copy of the ruling (being an extract from the Court Transcript) is provided
in the Annex.

* Brown Ledger Logbook of RUF diamond transactions comprised of 95 pages (ERN 00013318-00013412)
at Tab 10 of Prosecution binder produced in connection with appearance of Witness TF1-367, Transcript,
page 14245, lines 8-10 (“the document”).

> Impugned Decision, supra.
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4. On 25 August 2008, the Prosecution filed “Public Prosecution Application for
Leave to Appeal Decision Regarding the Tender of Documents™. On 8
September 2008, the Defence filed “Public Defence Response to Prosecution
Application for Leave to Appeal Decision regarding the Tender of Documents”.’

The Prosecution filed its Reply on 15 September 2008.8

5. By Decision dated 10 December 2008, a majority of Trial Chamber 11, Justice
Sebutinde dissenting, granted leave for the Prosecution to appeal the oral

.. 9
decision.

6. On 12 December 2008, the Prosecution filed a request that the President order: (a)
expedited filing of Prosecution Notice of Appeal and Submissions and that the
Prosecution be permitted to file this pleading on 19 December 2008: (b) that the
Court Management Section of the Registry in The Hague accept the Prosecution
filing on that date and effect service on the Defence on the same date; (c) that the
Defence accept service of the filing on 19 December; and (d) that the Defence file
its Response on 5 January 2009.'° By decision dated 15 December 2008, the

President denied the Prosecution request."!

® Prosecutor v. T aylor, SCSL-03-01-T-568, “Public Prosecution Application for Leave to Appeal Decision
regardmg the Tender of Documents”, 25 August 2008.
7 Prosecutor v. T aylor, SCSL-03-01-T-577, “Public Defence Response to Prosecution Application for
Leave to Appeal Decision Regarding the Tender of Documents™, 8 September 2008.
¥ Prosecutor v. T aylor, SCSL-03-01-T-593, “Public Prosecution Reply to Defence Response to Prosecution
Appllcatlon for Leave to Appeal Decision regardmg the Tender of Documents”, 15 September 2008.
’ Prosecutor v. Taylor, SCSL-03-01-T-691, “Decision on Public Prosecution Application for Leave to
Appeal Decision Regarding the Tender of Documents”, 10 December 2008.
% Prosecutor v. T. aylor, SCSL-03-01-T-697, “Prosecution Request for Expedited Filings and for Leave to
Flle Notice of Appeal and Submissions During Judicial Recess”, 12 December 2008.
" Prosecutor v. T. aylor, SCSL-03-01-T-699, “Decision on Prosecutlon Request for Expedited Filings and
for Leave to File Notice of Appeal and Submissions During Judicial Recess”, 15 December 2008.
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I11. GROUNDS OF APPEAL

Ground 1: In the Impugned Decision, the Trial Chamber erred as a matter of law
by holding that if the Prosecution wishes to tender a document under Rule 89(C)
through a witness, they need to lay foundation and in the instant case there was no
sufficient foundation and holding that if a document is to be tendered without a

witness, the application should be made under 92bis of the Rules.

Ground 2: To the extent that the Trial Chamber correctly determined that there
must be sufficient foundation before a document may be tendered through a witness
under Rule 89(C), the Trial Chamber erred in fact and law in determining that no

sufficient foundation had been laid in the instant case.
Iv. RELIEF SOUGHT

7. (a). The Impugned Decision should be set aside. The Trial Chamber should be
ordered to admit the document which was the subject of the Impugned Decision
based on its relevance pursuant to Rule 89(C). In the alternative, the Trial
Chamber should be ordered to evaluate the admissibility of the document based

on its relevance alone.

(b). To the extent a foundation beyond relevance is required before a document
can be admitted through or in conjunction with a witness pursuant to Rule 89(C),
the Trial Chamber should be ordered to admit the document which was the
subject of the Impugned Decision as a sufficient foundation had been established
through witness TF1-367: the witness’ knowledge of diamond mining, of who
kept records of diamond mining and the content of those records, and of certain
diamond mining locations and names of commanders involved in diamond mining

operations.

Prosecutor v Taylor, SCSL-03-01-T 4



SUBMISSIONS ON THE GROUNDS OF APPEAL

PART A. STATEMENT OF FACTS

8. On 21 August 2008, witness TF1-367 testified regarding his experiences and
knowledge as a former diamond mining commander. The witness testified
regarding records which were kept of diamonds mined under the control of the
AFRC/RUF." The witness testified in general terms regarding who kept such
records and the content of such records.”® The witness testified regarding one
such record, Defence exhibit D-54, of which he had personal knowledge.!* The
witness provided information regarding some of the names which appeared in that
record and other categories of information in the record, including caratage and
pieces of diamonds. The Prosecution then asked the witness how long he had
remained as a mining commander, to whom he had given diamonds after Foday
Sankoh returned to Sierra Leone, about certain locations which the witness
identified as mining sites and about certain named individuals, one of whom the

. . . . 1
witness recognized and another whom he did not recognize.'

9. The Prosecution subsequently asked that another document be shown to the
witness — another record of AFRC/RUF diamond mining.'® Before the document
could be shown to the witness, Defence Counsel requested “some foundation as to
the basis upon which [the] particular document [was] being placed before the
witness.”"” Defence Counsel then specifically identified two questions he wished
answered: “One, is the witness in a position to speak to [the] document.
Secondly, what is the foundation for placing [the] particular document before
[the] witness?”'® The Prosecution responded that the document need not be

placed before the witness, that the document was relevant as RUF mining records

- Transcnpt page 14210, line 17 to page 14225, line 14, and page 14241, line 10 to page 14253, line 6.
Transcnpt page 14210, line 17 to page 14212, line 11.
Transcnpt page 14212, line 12 to page 14225, line 14.
s Transcnpt page 14241, line 10 to page 14245, line 7.
Transcrlpt page 14245, lines 8-10. See footnote 4, supra (*‘the document™).
7 Transcnpt page 14245, lines 11-13,
Transcnpt page 14245, lines 19-22.
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and moved the document into evidence under Rule 89(C). "

10.  Nonetheless, the Prosecution clearly pointed out that the locations mentioned in
the mining records were locations directly tied to the witness’ testimony and that
some of the names of commanders mentioned therein were persons the witness
had mentioned as having been involved in mining.”® The Prosecution argued that
the witness’ testimony would help corroborate the authenticity of the document
and assist the Trial Chamber to understand the content of the document because
the document was very similar to Defence exhibit D-54, the record which had
earlier been shown to the witness.?! Therefore, while the document was prima
Jacie relevant to the current proceedings in and of itself, the document was also

immediately relevant when considered in the context of the testimony of witness

TF1-367.

11. Defence Counsel noted the “width” of Rule 89(C) but argued that there were one
or two a priori conditions which must be met before the document could go to the
Court, i.e., evidence of where [the document] came from, who wrote the
document, where was the original and was it available for inspection?®* The
Defence argued that if these conditions are not met, the Prosecution could
effectively download a document from the internet and present it through any

witness, which in the Defence submission was beyond the width of Rule 89(C).
12. The Prosecution argued that:

(a) none of the alleged preconditions must be met for a document to be admitted
into evidence under Rule 89(C), but nonetheless, as to the third alleged

precondition, the document which the Prosecution was seeking to have admitted

" Transcript, page 14245, lines 24-26.

0 Transcript, page 14245, line 27 to page 14246, line 5.

2 Transcript, page 14245, lines 6-15.

= Transcript, page 14246, line 28 to page 14247, line 1. It should be noted that the original was being used
and had been available for inspection, but the Defence had not requested to inspect the document.

Prosecutor v Taylor, SCSL-03-01-T 6
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was the original; %

(b) relevance was the requirement for admission, authenticity goes to weight, to
be decided later, and other evidence, either documentary or testimonial, may

authenticate a document; and

(¢) the document was relevant, and was tied to the testimony of the witness, who

had talked about diamond mining, the sites and the commanders. 2*

13. Justice Lussick raised the issue of Jex specialis, stating that in his opinion, if the
document cannot be linked to the evidence of the witness, then the party is not
seeking to prove any facts by oral evidence. Rather, the party is seeking to prove
them by documentary evidence. If that is so, then the provisions of Rule 92pis
apply and cannot be evaded by simply putting those documents to witnesses who
know nothing about them and trying to admit them through Rule 89(C). Judge
Lussick then pointed out that Rule 89(C) is a general rule giving the Court some
right to admit evidence if it sees fit and if the evidence is relevant, but that Rule

92bis is lex specialis dealing with information in documents. 2

14. The Prosecution argued that Rule 92bis applies only to testimonial evidence of
witnesses who are not called to give viva voce evidence, not to all documentary
evidence.”® The Prosecution submitted as further evidence that Rule 92bis was
never meant to apply to all documentary evidence the fact that, by its terms, the
rule precludes the use of evidence that goes to the acts and conduct of the
accused, often the most probative and relevant evidence to key issues in a case.?’
The Prosecution noted that at the ICTY and the ICTR, from which the SCSL rule
originated, the use of the rule in practice was limited to the admission of witness
statements, rather than documentary evidence. The Prosecution noted that the

Judges of the SCSL had moditied the rule taken from the ICTY and ICTR, and the

3 Transcript, page 14247, lines 12-22.
H Transcript, page 14248, lines 12-29.
= Transcript, page 14249, lines 2-16.
% Transcript, page 14249, lines 26-27.
" Rule 92bis(A).

Prosecutor v Taylor, SCSL-03-01-T 7
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Fofana Judicial Notice Decision explained that the intent of these amendments
was to facilitate the efficient admission of documentary evidence, not to add
technical hurdles.”® The Prosecution concluded, “So our position is that 92bis
was never meant to make it more difficult in the Special Court to get documents
into evidence than they are in other tribunals, and it would not make sense to say
it applies to every document because then it would preclude any document that

goes to the acts and conduct of the accused from being admitted into evidence.”*’

15.  Defence Counsel argued that the Prosecution had accepted the witness had no
relation to the document, so in effect the Prosecution was attempting to use the
witness to circumvent Rule 92bis, and that “absent ... foundation ... Rule 89 does

not allow for the admission of this document through this witness”.>

16. Following the above submissions, the Trial Chamber issued the Impugned
1

Decision.’
17. As a result of the Impugned Decision, the Prosecution did not request that the
document be marked for identification, nor did the Prosecution renew its tender of

the document under Rule 89(C).

PART B. STANDARD OF REVIEW

Error of Law

18. For the reasons given below, the Trial Chamber erred in law by holding that if the
Prosecution wishes to tender a document under Rule 89(C) through a witness,
they need to lay foundation and in the instant case there was no sufficient

foundation, and that if a document is to be tendered without a witness, then the

* See Prosecutor v. Norman et al., SCSL-04-14AR73, “Fofana — Decision on Appeal Against ‘Decision on
Prosecution’s Motion for Judicial Notice and Admission of Evidence™, 16 May 2005 (“Fofana Judicial
Notice Decision™), para. 26.

= Transcript, page 14251, lines 5-10.

30 Transcript, page 14252, lines 18-28.

! See footnote 3, supra.
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application should be made under 92bis of the Rules.*? To the extent this error of
law was committed in the exercise of its discretion, the Trial Chamber erred in
such exercise as it “misdirected itself either as to the principle to be applied, or as
to the law which is relevant to the exercise of the discretion...” > Further, the
exercise of the discretion was one that was not “reasonably open” to the Trial

Chamber,** and the Trial Chamber “abused its discretion”,*® or “erred and
19 36

exceeded its discretion”,” and committed a “discernible error” in the exercise of
its discretion.®’

Error of Fact and Law

19. To the extent the Impugned Decision involved a matter of fact and law, the Trial

Chamber erred in fact and law by failing to properly apply the law to the facts
before them and thereby finding that no sufficient foundation had been laid.
Further, to the extent the error was in the exercise of its discretion, the Trial
Chamber erred in that it <...has failed to give weight or sufficient weight to

relevant considerations, or ... made an error as to the facts upon which it has

2 Ibid.

** Prosecutor v. Norman et al., SCSL-04-14-688, “Decision on Interlocutory Appeals on Trial Chamber
Decision Refusing to Subpoena the President of Sierra Leone,” 11 September 2006, para. 6; Prosecutor v.
Milosevi¢, 1T-99-37-AR73, “Reasons for Decision on Prosecution Interlocutory Appeal from Refusal to
Order Joinder”, Appeals Chamber, 18 April 2002, para. 5. See also Prosecutor v. Milosevi¢, 1T-02-54-
AR73.6, “Decision on the Interlocutory Appeal by the dmici Curiae Against the Trial Chamber Order
Concerning the Presentation and Preparation of the Defence Case”, 20 January 2004, para. 7; Prosecutor v.
Bizimungu, ICTR-99-50-AR50, “Decision on Prosecutor’s Interlocutory Appeal Against Trial Chamber II
Decision of 6 October 2003 Denying Leave to File Amended Indictment”, 12 February 2004, para. 11;
Prosecutor v. Karemera, ICTR-98-44-AR73, “Decision on Prosecutor’s Interlocutory Appeal Against Trial
Chamber IIT Decision of 8 October 2003 Denying Leave to File Amended Indictment”, 19 December 2003,
para. 9.

** Prosecutor v. Delalié et al., 1T-96-21-A, Appeals Chamber, “Judgement”, 20 February 2001, paras. 274—
275 (see also para. 292, finding that the decision of the Trial Chamber not to exercise its discretion to grant
an application was “‘open” to the Trial Chamber).

5 Ibid., para. 533 (*... the Appeals Chamber recalls that it also has the authority to intervene to exclude
evidence, in circumstances where it finds that the Trial Chamber abused its discretion in admitting it”), and
see also at para. 564 (finding that there was no abuse of discretion by the Trial Chamber in refusing to
admit certain evidence, and in refusing to issue a subpoena that had been requested by a party at trial).

" Ibid., para. 533.

¥ Prosecutor v. Naletili¢ and Martinovic, IT-98-34-A, Appeals Chamber, “Judgement,” 3 May 2006, paras.
257-259; Prosecutor v. Mejakié¢ et al., IT-02-65-AR 1 Lbis.1, “Decision on Joint Defence Appeal Against
Decision on Referral Under Rule 115is,” 7 April 2006 (“Mejaki¢ Rule 11bis Appeal Decision”), para. 10.

Prosecutor v Taylor, SCSL-03-01-T 9



exercised its discretion”.>® The exercise of the discretion was one that was not
“reasonably open” to the Trial Chamber,” and the Trial Chamber “abused its

1) 40

4
discretion or “erred and exceeded its discretion”, !

and committed a

“discernible error” in the exercise of its discretion. *2
PART C. GROUNDS OF APPEAL AND SUBMISSIONS

20. The Trial Chamber erred in law, or alternatively in fact and law, in holding that
documentary evidence tendered under Rule 89(C) must be tendered through a
witness, that before the documentary evidence may be tendered through a witness
a sufficient foundation beyond relevance must be laid and such foundation was
not laid in this case, and that if a document is to be tendered without a witness

then an application must be made under Rule 92bis.

Ground 1: In the Impugned Decision, the Trial Chamber erred as a matter of law
by holding that if the Prosecution wishes to tender a document under Rule 89(C)
through a witness, they need to lay foundation beyond showing the relevance of the
document to issues in the case and ruling that in the instant case there was no
sufficient foundation and by holding that if a document is to be tendered without a

witness, then the application should be made under 92bis of the Rules.,

21. The Trial Chamber erred in its determination of the requirements for admission of
a document under Rule 89(C). First, the Trial Chamber ruled in effect that Rule
89(C) may only be the basis for admission of a document which is tendered
through or with a witness. That this interpretation of the Trial Chamber ruling is
correct is demonstrated by the last sentence of the ruling, which mandates that a
document which is tendered without a witness should be tendered under Rule
92bis of the Rules. Hence, the Trial Chamber erroneously held that the only

mode of admission of documentary evidence under Rule 89(C) is through or in

# Prosecutorv Norman et al., SCSL-04-14-688, para. 6.

* Prosecutor v. Delali¢ et al.,, IT-96-21-A, Appeals Chamber, “Judgement”, 20 February 2001.
Y Ibid., para. 533

* Ibid,, para. 533.
* Mejaki¢ Rule 11bis Appeal Decision, para. 10.

Prosecutor v Taylor, SCSL-03-01-T 10



conjunction with a witness. This ruling is contrary to the plain language of the
Rule and jurisprudence of the Special Court for Sierra Leone (*SCSL”) which has
allowed documents to be tendered pursuant to this Rule absent a witness. Second,
the Trial Chamber erroneously held that some foundation beyond relevance must
be laid before a document can be tendered through or in conjunction with a
witness, thus adding conditions of admissibility to Rule 89(C) which are not
expressly prescribed by the Rule. The Trial Chamber had no discretion to add
additional requirements for admission of evidence under Rule 89(C). Assuming,
arguendo, the Trial Chamber had such discretion and that this error of law was
committed in the exercise of the discretion of the Trial Chamber, the Trial
Chamber misdirected itself either as to the principle to be applied, or as to the law
which is relevant to the exercise of the discretion; nor was this exercise of
discretion “reasonably open” to the Trial Chamber. The Trial Chamber

committed a “discernible error” in the exercise of its discretion.

Admission under Rule 89(C) through or in conjunction with a witness

22.

23,

Neither the plain language nor the spirit of Rule 89(C) establishes a requirement
that documentary evidence must be tendered through or in conjunction with a
witness to be admitted pursuant to that Rule. As noted above, the Impugned
Decision is contrary to the practice of the SCSL as documents have, in the
absence of a witness, been admitted under Rule 89(C) alone.* Indeed, this
Appeals Chamber has held admissible under Rule 89(C) unsigned submissions
from the Government of Sierra Leone, an unsigned statement and a declaration,
with no requirement that such documents be tendered through or in conjunction
with a witness.**

Rule 89(C) allows experienced professional judges to receive into evidence

relevant written material without “compulsory resort to a witness serving only to

¥ Prosecutor v. Norman et al., SCSL 04-14-T-371, “Fofana — Appeal against Decision Refusing Bail”, 11
March 2005, (“Fofana Bail Appeals Decision™); Prosecutor v. Sesay et al., SCSL-04-15-T-620, “Decision
on Prosecution Motion to Admit into Evidence a Document Referred to in Cross-Examination”, 2 August
2006, (“Sesay 89(C) Decision™).

*Fofana Bail Appeals Decision, paras. 3, 5, 6, 7, 25, 28 & 29.

Prosecutor v Taylor, SCSL-03-01-T 11
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resent documents”,*’ subject to the necessa safeguards to prevent any undue
p ] ry g p y

6

prejudice to the Defence.*® Indeed, “there is no requirement in international

criminal law to produce documents through a witness.”*’

24.  Ruling that to tender a document under Rule 89(C) it must be done through a
witness, having laid sufficient “foundation” - which, in context, must have meant
sufficient foundation beyond relevance, adds conditions of admissibility to Rule
89(C) which are not expressly prescribed by the Rule. The sole requirement for
admission under Rule 89(C) at the SCSL is that the evidence be relevant, whether
it be through or with a witness or without a witness. The fact that a document is

relevant means it should be admitted.

25. SCSL jurisprudence clearly establishes that the Rules “favour a flexible approach
to the issue of admissibility of evidence.”*® Therefore, unlike the equivalent
ICTY and ICTR Rules, the test for admissibility of evidence under Rule 89(C) 1s
relevance only. There is no requirement that the evidence be both relevant and
probative.*’ This flexible approach to admissibility has been found to be the one

best suited to trials where the proceedings are conducted by professional judges.*

* Prosecutor v. Blaski¢, 1T-95-14, Judgment, 3 March 2000, “In this respect, it is appropriate to point out
that the Trial Chamber authorised the presentation of evidence without its being submitted by a witness.
The Trial Chamber relied on various criteria for this. ... the proceedings were conducted by professional
Judges with the necessary ability for first hearing a given piece of evidence and then evaluating it so as to
determine its due weight with regard to the circumstances in which it was obtained, its actual contents and
its credibility in light of all the evidence tendered. Secondly, the Trial Chamber could thus obtain much
material of which it might otherwise have been deprived. Lastly, the proceedings restricted the compulsory
resort to a witness serving only to present documents. In summary, this approach allowed the proceedings
to be expedited whilst respecting the fairness of the trial and contributing to the ascertainment of the truth”,
para. 35.

* Sesay 89(C) Decision, p. 4.

7 Sesay 89(C) Decision, p. 3. See also Prosecutor v. Delali¢ et al., IT-96-21-T, “Decision on the Motion
of the Prosecution for the Admissibility of Evidence”, 19 January 1998, para. 22: “there is no blanket
prohibition on the admission of documents simply on the ground that their purported author has not been
called to testify.” This approach was endorsed in Prosecutor v. Brdjanin & Tali¢, IT-99-36-T, “Order on
the Standards Governing the Admission of Evidence”, 15 February 2002, para. 20.

* Sesay 92bis Decision, p. 3, quoting with approval Prosecutor v. Sesay et al., SCSL-04-15-T-391, “Ruling
on Gbao Application to Exclude Evidence of Prosecution Witness Mr. Koker”, 23 May 2005 (“Gbao
Ruling™), para. 4.

* Prosecutor v. Brima et al., SCSL-04-16-T, “Decision on Joint Defence Motion to Exclude all Evidence
from Witness TF1-277 Pursuant to Rule 89(C) and/or Rule 957, 24 May 2005, para. 13.

%0 A flexible approach conforms to one of the basic principles underlying the admissibility of evidence in
large international trials: the applicable rules must “promote a fair and expeditious trial and the Trial

Prosecutor v Taylor, SCSL-03-01-T 12
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The SCSL Appeals Chamber has found that:

“Rule 89(C) ensures that the administration of justice will not be
brought into disrepute by artificial or technical rules, often devised
for jury trial, which prevent judges from having access to
information which is relevant. Judges sitting alone can be trusted to
give second hand evidence appropriate weight, in the context of the
evidence as a whole and according to well-understood forensic

standards. The Rule is designed to avoid sterile legal debate over
7751

admissibility ...

26. To the extent the Trial Chamber accepted the Defence submissions’® regarding
foundational requirements — evidence establishing where [the document] came
from, who wrote the document, the location and availability of the original
document® 3, the Trial Chamber erred in law. As noted above, it is well
established at the SCSL that that there is no requirement that the evidence be both
relevant and probative’®  The Defence arguments regarding foundational
requirements equate to issues of reliability and probativity, issues properly
considered by the Trial Chamber at the end of the trial as “[e]vidence is
admissible once it is shown to be relevant: the question of its reliability is
determined thereafter, and is not a condition for its admission.””> The authenticity
and accuracy of the document are to be assessed by the Trial Chamber at the close
of the case in assigning weight to the document, in context of all other evidence.’®
To the extent the Trial Chamber concluded it had no discretion to admit a relevant
document absent a “foundation” that the witness on the stand had knowledge of

the origin or authenticity of the document, the Trial Chamber erred. Under Rule

Chambers must have the flexibility to achieve this goal.” (See Prosecutor v. Aleksovski, 1T-95-14/1,
“Decision on Prosecutor’s Appeal on Admissibility of Evidence™, 16 February 1999, para. 19).

*! Fofana Bail Appeals Decision, para. 26.

> See para. 11 above, where questions, the purpose of which were to establish the origin, authenticity and
reliability of the document, were identified by Defence Counsel as being ones which must be asked before
a document could be considered for admission.

3 Transcript, page 14246, line 28 to page 14247, line 1. It should be noted that the original was being used
and had been available for inspection but the Defence had not requested to inspect the document.

> Prosecutor v. Brima et al., SCSL-04-16-T, 24 May 2005, para 13.

> Fofana Bail Appeals Decision, para. 24.

3 Ibid., paras. 24 and 25.

Prosecutor v Taylor, SCSL-03-01-T 13
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89(C), relevant evidence is clearly admissible.*’

27.  The relevance of the document in question was never a matter of dispute. The
Defence never objected based on relevance, nor did the Trial Chamber question
the relevance of the document. Therefore, in finding that the Prosecution had not
laid sufficient foundation to tender the document through witness TF1-367, the
Trial Chamber erred as a matter of law in requiring more than relevance for

foundation.

Foundation Requirements — admission in conjunction with a witness

28.  There is no requirement that relevant documents be tendered or admitted only at
certain times or stages in the proceedings; a relevant document may be tendered
and admitted at any time. Assuming arguendo, foundation beyond relevance is
required to tender a document in conjunction with the testimony of a witness,
such additional foundation is only that the document be related in some way to the
testimony of the witness. In addition, admitting documents along with relevant
witness testimony rather than in isolation assists the Trial Chamber to better
understand the document and allows the opposing party to ask relevant questions

concerning the document in cross-examination.

29.  There was a legal and logical basis for tendering this document in conjunction
with the testimony of this witness. As the Prosecution argued, the document is
related to and relevant to the substance of the witness’ testimony. The Defence
would have had the opportunity to question this witness on the contents of the
document about which he was familiar as well as to establish for the record any
parts of the document which were not consistent with the witness’ experience.
The Trial Chamber erred as a matter of law in denying the Prosecution the ability
to tender the document in conjunction with this witness, whose testimony
included information relevant to understanding the AFRC/RUF practice relating

to records of diamond mining and the kind of information recorded and whose

*7 Ibid., para. 27.

Prosecutor v Taylor, SCSL-03-01-T 14
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own experience would have been able to assist the Trial Chamber in better

understanding the document.

For example, the document in dispute included columns labeled “number of

AN YY

white,” “number of industrial,” “caratage” and “percentage”.”® The testimony of
witness TF1-367 explained the significance of these terms. The witness explained
that the RUF weighed the stones and recorded the weight in terms of carats and
percentage, and that “percentage” meant a portion of a carat. > So for example, a
stone that weighed one and a quarter carats would be recorded as “1” in the
column for carats and “25” in the “percentage” column. This would not be self-
evident without the testimony of the witness. The witness also explained that the
RUF practice was to separate the colourless or “white” stones from those which

were coloured or “industrial.”®®

Thus the witness’ testimony provided
information which was essential to understand the document the Prosecution

sought to admit into evidence.

Foundational requirements — shown to and tendered through a witness

31.

The Trial Chamber did not set out what additional foundation was required before
a document could be shown to a witness or tendered through a witness.
Assuming arguendo that additional foundation was required as a matter of law
before the document could be shown to and tendered through the witness, that
additional foundation was not that the witness has personal knowledge of the
specific document itself. A document which is relevant may be shown to and
tendered through a witness where, for example, the witness has knowledge of the
subject matter of the document, or of the events described in a document, or of
similar documents, or of a signature on a document, or can explain the contents of

a document.®' A sufficient foundation is laid where the witness’ testimony was in

’:8 See for example the Document at ERN page 00013323 listing these headings.

> Transcript, pages 14220 to 14222.

80 Transcript, pages 14208 to 14209.

*'See for example Prosecutor v. Taylor, SCSL-03-01-T, Transcripts of 5 February 2008, page 3077, line 22
to page 3081, line 8, Radio Log Book No3 — P49 shown to TF1-360; 22 May 2008, page 10584, line 27 to
page 10590, line 3, Minutes of the Family Reunion, P 134A & B shown to TF1-597; and 14 July 2008,

Prosecutor v Taylor, SCSL-03-01-T 15
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some way relevant to understanding or evaluating the document or that the

document was in some way relevant to the witness’s testimony.

Lex Specialis

32.

33.

34.

The doctrine of lex specialis is not dispositive of this issue. F irst, documents may
be admitted under Rule 89(C) absent a witness. Second, Rule 92bis, as amended,

only applies to documents which are offered in Jieu of oral evidence.

At the SCSL the admission of documentary evidence has not been limited to Rule
92bis.  While no Rule specifically governs the admission of documentary
evidence, as noted above, Rule 89(C) has been used to admit such evidence
alone.” Further, when the Appeals Chamber issued the Fofuna Bail Appeals
Decision, Rule 92bis was in existence. Yet that Decision made no mention of
Rule 92bis, even though the documentary evidence at issue in that instance was
truly in lieu of oral testimony of a witness — a statement of a potential witness, a
declaration of a potential witness and submissions made by the Government of
Sierra Leone and subscribed Joseph Kobba, Senior State Council, for the Attorney
General and Minister of Justice, though not signed.”” Rather, the Appeals
Chamber grounded its decision in Rule 89(C), without requiring that the
documentary evidence be admitted through or in conjunction with a witness. It is
clear, then, that the Appeals Chamber did not view Rule 92bis as precluding the
admission under Rule 89(C) of relevant evidence not tendered through or in

conjunction with a witness.

In addition, the document in question in this instance does not fall within the
purview of Rule 92bis as it has been amended. Certainly, Rule 92bis has also been
used at the SCSL to admit documentary evidence pursuant to the stated intention

that Rule 92bis at the SCSL be deliberately different from the corresponding

page 13583, line 15 to page 13620, line 11, Lists of ATU Graduates - P161 A, B &C shown to TF1-388.
Sesay 89(C) Decision, page 4.
Fofana Bail Appeals Decision, paras. 4, 5 & 6.
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ICTY and ICTR Rules.** However, the amendments made to the SCSL Rule in
May 2007 appear to have their origin in the jurisprudence and practice of the ad

hoc tribunals and, thus, have had the effect of narrowing the scope of the SCSL

Rule.®’

35. Prior to May 2007, Rule 92bis permitted the reception of “information” into
evidence; there was no prohibition on admission of “information” which went to
proof of the acts and conduct of the accused.®® In May 2007, Rule 92bis was
amended, in terms similar to the ad hoc tribunals’ rules, to refer to the reception
of witness statements and transcripts and to exclude the admission of information
including written statements and transcripts that go to proof of the acts and
conduct of the accused. The SCSL Rule’s assimilation with the equivalent rules
at these tribunals, which deal with the admission of statements or testimony in
lieu of viva voce evidence, has had the effect of narrowing its scope within the

practice of the SCSL.

36. Thus, consistent with Rule 92bis in the ad hoc tribunals, the amendments to Rule
92bis which have narrowed its focus now make the Rule more suited to the
admission of witness statements and trial transcripts, not with other types of
documentary evidence. Rule 89(C) is now the rule more suited to the admission of

such other documents. Such approach is also consistent with the similar but more

** As noted by the Appeals Chamber, “SCSL Rule 92bis is different to the equivalent Rule in the ICTY and
ICTR and deliberately so. The judges of this Court, at one of their first plenary meetings, recognized a
need to amend ICTR Rule 92bis in order to simplify this provision for a court operating in what was hoped
would be a short time-span in the country where the crimes had been committed and where a Truth and
Reconciliation Commission and other authoritative bodies were generating testimony and other information
about the recently concluded hostilities. The effect of the SCSL Rule is to permit the reception of
“information” — assertions of fact (but not opinion) made in documents or electronic communications — if
such facts are relevant and their reliability is “susceptible of confirmation.” (Fofana Judicial Notice
Decision, para. 26, footnotes omitted).

® Prior to May 2007, Rule 92bis(A) read: “A Chamber may admit in evidence, in whole or in part,
information in lieu of oral testimony”. Rule 92bis(A) now provides: “In addition to the provisions of Rule
92ter, a Chamber may, in lieu of oral testimony, admit as evidence in whole or in part, information
including written statements and transcripts, that do not go to the proof of the acts and conduct of the
accused.”

* Until 14 May 2007, Rule 92bis “in contrast to its counterpart in the Rules of the ICTY and ICTR, [did]
not limit the type of evidence admissible under [it] to mere background evidence that does not goto
proving the acts and conduct of the Accused” (see Prosecutor v. Sesay et al., SCSL-04-15-T-557,
“Decision on the Prosecution Notice under 92bis to Admit the Transcripts of Testimony of TF1-256”, 23
May 2006, p. 4).
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restrictive Rule 89%7 in the ad hoc tribunals, where evidence such as public
documents which have not been prepared for legal proceedings and are not being

offered as a substitute for live testimony, are received into evidence under Rule

89(C).

Assuming arguendo the requirements of Rule 92bis are pre-emptive of those of
Rule 89(C) within the narrowed scope of amended Rule 92bis, they are not pre-
emptive in this instance where the Prosecution did not seek to tender this

document in lieu of oral testimony.

Ground 2: To the extent that the Trial Chamber correctly determined that there

must be a sufficient foundation before a document may be tendered through or with

a witness under Rule 89(C), the Trial Chamber erred in fact and law in determining

that no sufficient foundation had been laid in the instant case.

38.

39.

To the extent the Trial Chamber’s ruling is interpreted to be a mixed finding of
fact and law, the Trial Chamber erred as a matter of fact and law in applying the
requirements of Rule 89(C) to the facts before them. To the extent the error
regarding foundational requirements for a document to be tendered in conjunction
with or through a witness was in the exercise of its discretion, the Trial Chamber
erred in that it failed to give weight or sufficient weight to relevant considerations
including the facts before it or made an error as to the facts upon which it has
exercised its discretion or made an error as to the facts upon which it exercised its

discretion.

No reasonable finder of fact, when faced with the evidence of the witness and
knowing the type of document to be shown the witness could have determined

that relevance was not established — both of the document and in relation to the

7 cry and ICTR Rules of Procedure and Evidence, Rule 89 (C): “A Chamber may admit any relevant
evidence which it deems to have probative value”; See also, for example, Prosecutor v. Prli¢, IT-04-74-T,
“Public Decision on Motion to Dismiss Certain Prosecution Motions for Admission of Documentary
Evidence as an Abuse of Process™, 27 September 2007 which rejected the Defence motion requesting that
the Chamber dismiss the Prosecution’s seven motions for admission of documentary evidence under Rule
89(C). The documentary evidence which the Prosecution sought to admit amounted to 1,667 documents.

Prosecutor v Taylor, SCSL-03-01-T 18
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witness’ testimony.

Foundation under Rule 89(C)

40.

As discussed above, the only foundation required for admission of evidence under
Rule 89(C) is relevance, whether the document is to be introduced through or in
conjunction with a witness or absent a witness. However, lack of relevance was
not raised. There was no objection from the Defence based on relevance, nor did
the Trial Chamber question the relevance of the document to these proceedings.
The evidence before the Trial Chamber satisfied the foundational requirement of

relevance for admission under Rule 89(C).

Foundational Requirements- in conjunction with or through a witness

41.

42.

Assuming arguendo other foundational requirements must be met before a
document can tendered in conjunction with or through a witness under Rule
89(C), such foundational requirements were met. To the extent that the additional
foundation included that the document was related to the testimony of the witness,
two points must be made. First, contrary to the Defence claims"g, the Prosecution,
although conceding that the document in question was created after the witness
had left the position of mining commander, consistently pointed out that the

document was relevant to the testimony of the witness.®

Second, the evidence before the Trial Chamber clearly established that the
document was relevant and related to the witness’ testimony. The document, a
record of AFRC/RUF diamond mining, was very similar to a document of which
the witness had personal knowledge, Defence Exhibit D-54. The evidence of
record makes it clear that the witness had knowledge of AFRC/RUF diamond
mining activities and the recordkeeping associated with such AFRC/RUF
activities. He had provided the Trial Chamber with information showing such

knowledge, including his familiarity with and explanation of the contents of

68 Transcript page 14252, lines 18-21.
b Transcript page 14245, line 24 to page 14246, line 15, and page 14249, lines 17 — 20.
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Defence exhibit D-54. He had testified regarding categories of persons who kept
records of such mining activities, and regarding mining locations and names of
some of the commanders noted in the document in question. The witness had
provided the Trial Chamber with more foundational evidence than was required.
No reasonable fact finder could have concluded on those facts that sufficient

foundation had not been laid.

Foundational Requirements - tendered through a witness

43.  As noted above, there is no foundational requirement that a witness have personal
knowledge of the specific document to be shown to him or her, or tendered
through or with the witness. It is sufficient if the witness has knowledge of the
subject matter of the document, or of the events described in a document, or of
similar documents, or of a signature on a document, or can explain the contents of
a document.”® In this instance, the witness had such knowledge and had shown he

could explain the contents of the document.”*

44. No reasonable finder of fact, when faced with the evidence of the witness and
knowing the type of document to be shown the witness could have determined
that relevance was not established — both of the document and in relation to the
witness’ testimony. To the extent it is argued the additional foundation was
required before the document could be tendered in conjunction with or through
the witness, no reasonable finder of fact could have concluded that there had been
an insufficient showing of the witness’ familiarity with the relevant
recordkeeping, including content of the records, locations and persons involved so

as to allow the document to be tendered with or through the witness.

7 See footnote 61, supra.

"'On 20 August 2008, prior to delivering the Impugned Decision, the Trial Chamber refused to allow two
documents to be placed before the witness, based on a finding that the Prosecution had not established the
requisite foundation required by the Trial Chamber. One of these documents described the distribution of
ammunition for the attack on Kono in late 1998 in which the witness participated; and the other document
described a forum held by RUF commanders planning the attack which the witness had attended and
described in his testimony. The Trial Chamber ruled that the documents could not be shown to the witness
as the proper foundation had not been laid to do so. The Trial Chamber held that a foundation beyond
relevance must be shown before a document could be shown to a witness but declined to explain orally
what foundation was required. See Transcript, page 14162, line 11 to page 14180, line 29.
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PART D. PREJUDICE

45.

As a consequence of the Impugned Decision, (a) the Prosecution was precluded
from tendering the document in question in conjunction with or through TF1-367;
(b) the Prosecution is precluded from using Rule 89(C) to tender relevant
evidence in conjunction with or through a witness absent establishing additional
foundation beyond relevance; (c) the Prosecution is also precluded from using
Rule 89(C) to tender a document in those cases where the evidence is not being
tendered through a witness and where such evidence goes to proof of the acts and
conduct of the Accused or is evidence which is considered sufficiently proximate
to the Accused. Further, the Impugned Decision precludes the admission of a
document under Rule 89(C) where there is no witness either available or readily
identifiable to testify to a document (i.e. a UN Security Council Resolution which
is the product of the consensus of many States). In such instances, the
Prosecution will be prevented from tendering otherwise relevant evidence through

or in conjunction with a witness or absent a witness.

PARTE. RELIEF SOUGHT

46.

(a) The Impugned Decision should be set aside. The Trial Chamber should be
ordered to admit the document which was the subject of the Impugned Decision
based on its relevance pursuant to Rule 89(C). In the alternative, the Trial
Chamber should be ordered to evaluate the admissibility of the document based

on its relevance alone.

(b) To the extent a foundation beyond relevance is required before a document
can be admitted through or in conjunction with a witness pursuant to Rule 89(C),
the Trial Chamber should be ordered to admit the document which was the
subject of the Impugned Decision, as a sufficient foundation had been established
through witness TF1-367: the witness’ prior knowledge of AFRC/RUF diamond

mining, of who kept records of diamond mining and the content of those records,

Prosecutor v Taylor, SCSL-03-01-T 21



of certain diamond mining locations and names of commanders involved in

diamond mining operations.

Filed in The Hague,
05 January 2009

For the Prosecution,

D ——

Brenda J. Hollis
Principal Trial Attorney
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CHARLES TAYLOR Page 14253
21 AUGUST 2008 OPEN SESSION
1 PRESIDING JUDGE: We have considered the submissions in
2 this case. If the Prosecution wishes to tender a document under

3 Rule 89 (c) through a witness, they need to lay foundation and in
4 the instant case there is no sufficient foundation. 1If a
12:51:50 5 document is to be tendered without a witness, then the
6 application should be made under 92 bis of the rules.
7 MR KOUMJTIAN:
8 Q. Mr witness, in relation to diamonds, does white have any
9 meaning? cCan you explain what it means when you talk about white

12:52:23 10 in relation to diamonds?

11 A. The weight means when it has been weighed. when we weigh
12 it on the scale, that is where we know if weight.
13 Q. sorry, perhaps the interpreter didn't understand me. I am

14 just talking about the colour. I'm sorry if I was not clear.

12:52:46 15 The colour white.

16 A. okay.
17 Q. Does "white" mean anything to you?
18 A. The colour by which you mean white, as you are all English

19 people, when we say something is white it means it is purely
12:53:05 20 white and it has no other colour mixed with it. It is purely

21 white.

22 Q. Mr witness, for the record we are not all English people.

23 Thank you. Sir, you have talked about the Guinea operation. Can

24 you tell us what year that occurred?

12:53:37 25 PRESIDING JUDGE: Mr Koumjian, the witness used the term
26 "Guinea war". Now is Guinea war and Guinea operation --
27 MR KOUMJIIAN: I apologise:
28 Q. Sir, you said something about Guinea. were you ever 1in

29 Guinea yourself?

SCSL - TRIAL CHAMBER II
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2. Prosecutor v. Taylor, SCSL-03-01-T-568, “Public Prosecution Application For Leave
To Appeal Decision Regarding The Tender Of Documents”, 25 August 2008.
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L INTRODUCTION

[. Pursugmt to Rule 73(B) of the Rules of Procedure and Evidence (“Rules”), the
Prosecution hereby applies for leave to appeal the Trial Chamber’s ora] ruling of 21
August :2008 regarding the tender of documents in the current proceedings (‘“Decision”)."
The Chamber did not indicate that written reasons for the Decision would follow.
Theréfore, the Prosecution files this application on the basis of the oral ruling.

2. The Prosecution seeks leave to appeal the Decision as the Trial Chamber erred in law by
ruling that it was impermissible for the Prosecution to move into evidence from the bar
table under Rule 89(C) a document that was relevant on its face to issues in the case and
to the testimony of the witness then testifying. This error gives rise to exceptional
circumstances and irreparable prejudice, thus satisfying the standard specified in Rule

73(B) for leave to appeal te be granted.

3. The document which was the subject of the Decision and indeed the two other documents
which the Prosecution was not permitted to show witness TF1-367 during proceedings on
20 August 2008 are not documents which would be excluded by the restrictions
contained in Rule 92pis. However, notwithstanding this fact, the Prosecution seeks leave
to appeal this ihssue at this time in order to ensure that it is not foreclosed from seeking the
admission of documents under Rule 89(C) in instances where it would be prevented from

seeking admission under Rule 92pis.

IL BACKGROUND

4. During court proceedings on 21 August 2008, the Prosecution sought to refer witness
TF1-367 to a document ? Before the document could be shown to the witness, Defence
Counsel requested “some foundation as to the basis upon which [the] particular document
[was] being placed before the witness.” Defence Counsel then specifically identified
two questions he wished answered: “One, is the witness in a position to speak to [the]

document. Secondly, what is the foundation for placing [the] particular document before

'Prosecutor v. Taylor, SCSL-03-01-T, Trial Transcript, 21 August 2008 (“Transcript™), page 14253, lines 1-6.
! Transcript, page 14245, lines 8-10.
3 Transcript, page 14245, lines 11-13.

Prosecutor v. Taylor, SC SL-03-01-T 2



[the] witness?”™*

5. In response, Prosecution Counsel stated that he no longer wished to place the document
before the witness but, instead, wished to move jt into evidence as a relevant document
under Rule 89(C).’ Regarding relevance, Prosecution Counsel identified the document to
be RUF mining records prepared after witness TF1-367 was a mining commander, that
the locations mentioned therein were locations directly tied to the witness’ testimony and
that the commanders named therein were commanders who the witness had identified in
his testimony as being involved in mining.® Therefore, while it was submitted that the
document was prima Jacie relevant to the current proceedings in and of itself, the
document was also immediately relevant when considered in the context of the testimony
of witness TF1-367.

6. In response, Defence Counsel noted the width of Rule 89(C) but stated that “one or two g
priori conditions [had] not been met. Where did [the document] come from? Who wrote
the document? Where is the original? Is it available for inspection?””” Defence Counsel
then observed that “If none of those one would have thought necessary conditions are
met, effectively what my learned friend is arguing for is a position whereby the OTP
could download any document from the internet and present it to this tribunal through
any witness and in our submission Rule 89 cannot be that wide.”®

7. In reply, Prosecution Counsel noted that none of the preconditions identified by Defence
Counsel were required for the admission of a document under Rule 89(C)° and that the
authenticity of the document is a matter of weight not of admissibility.!?

8. Following the exchange regarding the requirements of Rule 89(C), Justice Lussick
observed that: “If the document cannot be linked to the evidence of the witness, then you
are not seeking to prove any facts by oral evidence. You are seeking to prove them by

documentary evidence. And it seems to me that if that is so the conditions of Rule 92bis

N Transcript, page 14245, lines 19-22.

5 Transcript, page 14245, lines 24-26.

8 Transcript, pages 14245, line 27 to page 14246, line 5.

7 Transcript, page 14246, line 28 to page 14247, line 1. It should be noted that the original was being used and had
been available for inspection but the Defence had not requested to inspect the document.

8 Transcript, page 14247, lines 2-6. It should also be noted that there is no Rule per se against the admission of
documents from the internet, as was done by the defence itselt during the testimony of witness TF1-334 (see
exhibits D.19 - D.24).

’ Transcript, page 14247, lines 12-22.

0 Transcript, page 14248, lines 12-15.

Prosecutor v. Taylor, SCSL-03-01-T 3
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apply and you cannot attempt to evade those provisions by simply dumping documents
on witnesses who know nothing about them and trying to admit them through Rule
89(C)."!!

9. Prosecution Counsel noted that Rule 92pis applies to documents offered in liey of oral
testimony and thus was not meant to apply to all forms of documentary evidence.'> The
Prosecution submitted as further evidence that Rule 92bis was never meant to apply to all
documentary evidence the fact that by its terms the rule precludes the use of evidence that
goes to the acts and conduct of the accused, often the most probative and relevant
evidence to key issues in a case, ! The Prosecution noted that in the ICTY and the ICTR,
from where the SCSL rule originated, the use of the rule in practice was limited to the
admission of witness statements, rather than documentary evidence. The Prosecution
noted that the judges of the SCSL had modified the rule, and the Fofana judicial Notice
Decision explained that the intent of these amendments was to facilitate the efficient
admission of documentary evidence, not to add technical hurdles.'* The Prosecution
concluded, “So our position is that 92bis Wwas never meant to make it more difficult in the
Special Court to get documents into evidence than they are in other tribunals, and it
would not make sense to say it applies to every document because then it would preclude
any document that goes to the acts and conduct of the accused from being admitted into

evidence.”!?

To this, Defence Counsel maintained “absent ... foundation ... Rule 89
does not allow for the admission of this document through this witness”.'¢
10. Following the above submissions, the Trial Chamber issued the Decision:

We have considered the submissions in this case. If the Prosecution wishes to
tender a document under Rule 89(C) through a witness, they need to lay foundation
and in the instant case there is no sufficient foundation. If a document is to be

H Transcript, page 14249, lines 6-12.

i Transcript, page 14249, lines 26-27

¥ Rule 92bis(A)

" See Prosecutor v. Norman et al., SCSL-04-14AR73, “Fofana ~ Decision on Appeal Against ‘Decision on
Prosecution’s Motion for Judicial Notice and Admission of Evidence’”, 16 May 2005 (“Fofana Judicial Notice
Decision™) the Appeals Chamber noted at paragraph 26: “The judges of this Court, at one of their first plenary
meetings, recognised a need to amend ICTR Rule 92bis in order to simplify this provision for a court operating in
what was hoped would be a short time-span in the country where the crimes had been committed and where a Truth
and Reconciliation Commission and other authoritative bodies were generating testimony and other information
about the recently concluded hostilities. The effect of the SCSL Rule is to permit the reception of “information” -
assertions of fact (but not opinion) made in documents or electronic communications ~ if such facts are relevant and
their reliability is “susceptible of confirmation” (footnotes omitted).

s Transcript, page 14251, lines 5-10.

16 Transcript, page 14252, lines 26-28.

Prosecutor v. Taylor, SCSL-03-01-T 4



III.
1.

12.

13.

tendered without a witness, then the application should be made under Rule 92is
of the Rules."”

APPLICABLE LAW
Rule 73(B) provides that leave to appeal may be granted in exceptional circumstances
and to avoid irreparable prejudice to a party. As noted by this Chamber:

“the overriding legal consideration in respect of an application for leave to file an
interlocutory appeal is that the applicant’s case must reach a level of exceptional
circumstances and irreparable prejudice. Nothing short of that will suffice having
regard to the restrictive nature of Rule 73(B) of the Rules and the rationale that criminal
trials must not be heavily encumbered and consequently unduly delayed by
interlocutory appeals.”'®

However, as recognised by the Appeals Chamber, “the underlying rationale for
permitting such appeals is that certain matters cannot be cured or resolved by final
appeal against judgement.”"®

The two limbs to Rule 73(B) — exceptional circumstances and ureparable prejudice — are
conjunctive and both must be satisfied if an application for leave to appeal is to succeed.
The jurisprudence of the Special Court establishes that an erroneous ruling does not of
itself constitute exceptional circumstances. >

In relation to the first limb of the standard set out in Rule 73(B), what constitutes
exceptional circumstances “must necessarily depend on, and vary with, the circumstances

of each case.”?'

However, as Trial Chamber I has observed “exceptional circumstances”
may exist where a question of general legal principle is to be decided for the first time,

where the cause of justice might be interfered with, or the question raises serious issues

17 Transcript, page 14253, lines 1-6. A copy of the ruling (being an extract from the Court Transcript) is provided in
the Annex.

"® Prosecutor v. Brima et al, SCS1-04-16-T-4-83, “Decision on Joint Defence Request for Leave to Appeal from
Decision on Defence Motions for Judgement of Acquittal pursuant to Rule 98 of 3] March 20067, 4 May 2006, page

2

" Prosecutor v. Norman et al., SCSL-04-14-T-319, “Decision on Prosecution Appeal against Trial Chamber
Decision of August 2004 Refusing Leave to File an Interlocutory Appeal®”, 17 January 2005, para. 29 (emphasis
added); see also Prosecutor v. Sesay, Kallon and Gbao, SCSL-2004-15-T-357, “Decision on Defence Applications
for Leave to Appeal Ruling of the 3 February 2005 on the Exclusion of Statements of Witness TF1-1417, 28 April
2005 (“Sesay Decision™), para. 21,

* Prosecutor v. Norman et al., SCSL-04-14-T-669, “Decision on Application by First Accused for Leave to Appeal
against the Decision on their Motion for Extension of Time to Submit Documents pursuant to Rule 92bis™, 17 July

2006.

2 Sesay Decision, para. 25, which was noted in Prosecutor v. Brima et al, SCSL-04-16-T-588, “Decision on
Prosecution Application for Leave to Appeal Decision on Confidential Motion to call Evidence in Rebuttal”, 23
November 2006, at page 3.

Prosecutor v. Taylor, SCSL-03-01-T 5



of fundamental legal importance to the Special Court for Sierra Leone, in particular, or
international criminal law, in general.”* This Trial Chamber has also considered whether

an issue is likely to arise again as a relevant factor in determining whether to grant leave

to appeal >

Iv. SUBMISSIONS

Error of Law

14.  As a preliminary, it is necessary to identify the error of law in respect of which leave to
appeal is sought, although it is appreciated that the fact that an error in law has occurred
does not mean that leave to appeal must be granted.

15. The Decision involves two errors of law. F irst, the Decision is contrary to the practice of

the SCSL as documents have, in the absence of a witness, been admitted under Rule
89(C)* alone, and to the Jurisprudence of the Appeals Chamber which has confirmed that
documents may be so tendered under Rule 89(C).** Parties have not previously been
limited to Rule 92bis to tender documents without a witness. Secondly, by ruling that to
tender a document under Rule 89(C) it must be done through a witness, having laid
sufficient “fbundation”, adds conditions of admissibility to Rule 89(C) which are not
expressly prescribed by the Rule. As for the requirement to lay a foundation, the Defence
submissions®® lead to the conclusion that “foundation” equates to information
establishing the origin, authenticity and reliability of a document. However, it is well

established at the SCSL that relevance is the only condition of admission of evidence

2 Sesay Decision, 28 April 2005, para 26.

* Prosecutor v. Brima et al., SCSL-04-16-T-414, “Decision on Prosecution Application for Leave to Appeal
Decision on Oral Application for Witness TF1-150 to Testify without being Compelled to Answer Questions on
Grounds of Confidentiality”, 12 October 2005, page 3.

* Prosecutor v. Sesay et al., SCSL-04-1 5-T-620, “Decision on Prosecution Motion to Admit into Evidence a
Document Referred to in Cross-Examination”, 2 August 2006.

** Fofana Bail Appeals Decision, para. 26. In this Appeals Chamber decision it was found that “the Judge erred in
law in refusing to admit the [unsigned] statement” of an individual who could not attend court to give testimony
under Rule 89(C) (see para. 45). Notwithstanding the fact that the statement was tendered in lieu of the oral
testimony of the individual, the Appeals Chamber did not state that the statement should have been admitted Rule

relevant to the question at issue.

*® See paragraph 6 above, where questions, the purpose of which were to establish the origin, authenticity and
reliability of the document, were identified by Defence Counsel as being ones which must be asked before a
document could be considered for admission.

Prosecutor v. Taylor, SCSL-03-01-T 6
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under Rule 89(C)*" and that there 1S no requirement that the evidence be both relevant
and probative.”® Nor is there a requirement under Rule 89(C) that evidence tendered

under that Rule must be tendered through a witness.

Exceptional Circumstances

Issue of fundamental legal importance

16. The addition of two conditions of admissibility to Rule 8HC) which are not expressly
prescribed by the Rule raises an issue of fundamental legal importance, According to the
Rules and the jurisprudence, evidence may be admitted under Rule 89(C) once it is shown
to be relevant. There is no requirement that Rule 89(C) be used to tender documents
through or in conjunction with a witness, Further, to the extent “foundation” equates to
issues of reliability and authenticity?®® requiring such “foundatior” to be estabiished before
a document can be tendered through a witness is also a condition not prescribed by Rule
89(C). As stated above, the Prosecution 1s cognizant that errors of law do not themselves
constitute exceptional circumstances. However, when the error imputes conditions to the
admission of evidence, which error will be repeated on each occasion that the Prosecution
seeks to tender documents in court in conjunction with or through a witness, then this error
gives rise to exceptional circumstances. This is particularly so if proof of reliability and
authenticity, which has previously been rejected by the Appeals Chamber, is encapsulated

within the condition of “foundation”.*’

" The Appeals Chamber has confirmed that when dealing with the admission of evidence under Rule 89(C) issues

is not a condition for its admission.” (see Fofana Bail Appeals Decision, para. 24),

*¥ Prosecutor v. Brima et al., SCSL-04-16-T, “Decision on Joint Defence Motion to Exclude all Evidence from
Witness TF1-277 Pursuant to Rule 89%(C) and/or Rule 957, 24 May 2005, para. 13.

* See footnote 26 above.

** 1t is instructive to consider the following extracts from the Fofana Bail Appeals Decision: (i) at para. 23 * ..
Although the probative value of particular items in isolation may be minimal, the very fact that they have some
relevance means they must be available for counsel to weave into argument and for the Judge to have before him in
deciding what to make of the overall factual matrix.”; (ii) at para. 24 ** .. There is no rule that requires, as a
precondition of admissibility, that relevant statements or submissions must be signed. That may be good practice,
but it is not a rule about admissibility of evidence. Evidence is admissible once it is shown to be relevant: the
question of its reliability is determined thereafler, and is not a condition of its admission.”; and (iii) at para. 25 ..
The fact that both documents were relevant meant that they should both have been admitted, for what they were
worth when their probative value could be assessed in the context of all the other evidential material.”

Prosecutor v. Taylor, SCSL-03-01-T 7



[ssue of general principle to be decided for the first time

17.

18.

The question whether documents tendered in the absence of a witness may only be so
tendered under Rule 92bis and not under Rule 89(C) alone, even where the documentary
evidence is not being admitted in Jiex of oral testimony, is a question of general principle to
be determined for the first time at the SCSL. As the Decision will have a significant
impact on the Prosecution and its ability to have relevant evidence admitted, this question
of general principle gives rise to exceptional circumstances.

It is acknowledged that Rule 92bis has been used at the SCSL to admit documentary
evidence in the absence of a witness. However, Rule 89(C) has also been used for this
purpose.’’ The relationship between Rule 89(C) and Rule 92bis and the interpretation to be
given to the language contained in Rule 92bis - “in lieu of oral testimony” — in conjunction
with the restrictive language which prohibits the admission of evidence going to proof of
that acts and conduct of the accused has not been considered before at the SCSL. In view
of the potential prejudice which the Prosecution considers it may suffer as a result of the
Chamber’s view of the relationship between these two Rules, an important issue of general

principle requiring immediate consideration at the appellate level is raised.

Cause of justice might be interfered with

19.

The Prosecution is required to present its case in the most efficient manner possible. This
i1s one of the original purposes underlying rules such as Rules 92bis. If the Prosecution is
to be required to tender documents under Rule 92bis where it does not wish to call a
witness or is unable to do so0,’? then it will be prevented from seeking the admission of
evidence going to the acts and conduct of the accused. The limiting language of Rule 92bis
has been interpreted to include documents containing information which is proximate to the
Accused, so the Prosecution will be denied the admission of such relevant documents as
well.** This will interfere with the cause of justice as the Prosecution will potentially be

prevented from using the Rules as they have been applied and interpreted at the SCSL to

1 See Prosecutor v. Sesay et al., SCSL-04-15-T-620, “Decision on Prosecution Motion to Admit into Evidence a

Document Referred to in Cross-Examination”, 2 August 2006.

*2 For example, the author of a UN or other public source document may not be readily identifiable or may be too

numerous to realistically call to testify live,

¥ Prosecutor v. Taylor, SCSL-03-01-T-556, “Decision on Prosecution Notice under Rule 92bis for the Admission
of Evidence Related to Inter Alia Kenema District And on Prosecution Notice under Rule 92bis for the Admission
of the Prior Testimony of TF1-036 into Evidence”, 15 July 2008, page 4.

Prosecutor v. Taylor, SCSL-03-01-T 8



lead evidence supporting the Prosecution’s case that the Accused was on notice of the
atrocities being perpetrated in Sierra Leone, an important element of proof. By seeking to
maintain access to Rule 89(C) the Prosecution is not causing undue prejudice to the
Accused as Rule 89(C) is subject to Rule 95 which provides that “[n]o evidence shall be

admitted if its admission would bring the administration of justice into serious disrepute” >*

Irreparable prejudice

20. Irreparable prejudice will occur if the Prosecution is precluded from using Rule 89(C) to
tender relevant evidence in those cases where the evidence is not being tendered through
a witness and where such evidence goes to proof of the acts and conduct of the Accused
or is evidence which is considered sufficiently proximate to the Accused. Further, the
Decision precludes the admission of a document under Rule 89(C) where: (i) there is no
witness either available or readily identifiable to testify to a document (i.e. a UN Security
Council resolution which is the product of the consensus of many States); or (ii) the
foundational requirements equating to reliability and authenticity cannot be met in
respect of any witness. In such instances, the Prosecution will be prevented from putting

otherwise relevant evidence through or in conjunction with a witness.

V. CONCLUSION
21. The Prosecution has satisfied the threshold required by Rule 73(B) in order for leave to
appeal to be granted in respect of the Decision. The Prosecution, therefore, requests that

the Trial Chamber grant leave to appeal the Decision.

Filed in The Hague,

25 August 2008

For the Prosecution,
L\ N—
Brenda J. Hollis
Principal Trial Attorney

M Emphasis added.
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CHARLES TAYLOR Page 14253
21 AUGUST 2008 OPEN SESSION

PRESIDING JUDGE: Wwe have considered the submissions in
this case. If the Prosecution wishes to tender a document under
Rule 89 (c) through a witness, they need to lay foundation and in
the instant case there is no sufficient foundation. If a
document is to be tendered without a witness, then the
application should be made under 92 bis of the rules.

MR KOUMJIIAN:

Q. Mr witness, in relation to diamonds, does white have any
meaning? cCan you explain what it means when you talk about white
in relation to diamonds?

A, The weight means when it has’been weighed. when we weigh
it on the scale, that is where we know if weight.

Q. sorry, perhaps the interpreter didn't understand me. T am
just talking about the colour. I'm sorry if I was not clear.

The colour white.

A. Okay.
Q. Does "white” mean anything to you?
A. The colour by which you mean white, as you are all English

people, when we say something is white it means it is purely
white and it has no other colour mixed with it. 1t is purely
white.
Q. Mr witness, for the record we are not all English people.
Thank you. sir, you have talked about the Guinea operation. can
you tell us what year that occurred?

PRESIDING JUDGE: Mr Koumjian, the witness used the term
"Guinea war". Now is Guinea war and Guinea operation --

MR KOUMJIAN: I apologise:
Q. Sir, you said something about Guinea. were you ever in

Guinea yourself?

SCSL - TRIAL CHAMBER IT



3. Prosecutor v. Taylor, SCSL-03-01-T-577, “Public Defence Response To Prosecution

Application For Leave To Appeal Decision Regarding the Tender of Documents”, 8
September, 2008.
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I. INTRODUCTION

I.  The Defence files this response to the “Prosecution Application for Leave to
Appeal Decision Regarding the Tender of Documents ™ dated 25 August 2008
(the “Application”)!.

II. BACKGROUND

2. On 25 August 2008, the Prosecution filed an Application pursuant to Rule
73(B) of the Rules of Procedure and Evidence (the “Rules™), seeking leave to
appeal the Trial Chamber’s oral decision of 2] August 2008 regarding the

tender of documents in the current proceedings (the “Decision™).

3. During court proceedings on 21 August 2008, the Prosecution sought to place
a document before witness TF1-367.2 Defence Counsel asked the Court for
“some foundation as to the basis upon which this particular document [was]
being placed before the witness.” The Prosecution Counsel did not provide
foundation and instead replied by stating; “I don’t need to place it before the

witness, but I would move it now into evidence as a relevant document under
89(C)."*

4. Consequently, the Prosecution applied “to admit [the document] glong with
the testimony”.’[emphasis added] In response, the Defence concluded,
“Absent [of] such foundation we submit that Rule 89 does not allow for the

admission of this document through this witness...””®

' Prosecutor v. T: aylor, SCSL-03-01-T-568, “Confidential Prosecution Application for Leave to Appeal
Decision Regarding the Tender of Documents™, 25 August 2008 (“the Application™)

? Prosecutor v. T: aylor, SCSL-03-01-T, Trial Transcript, 21 August 2008 (“Transcript”), page 14245,
lines 8-10.

? Transcript, page 14245, lines 11-13.

4 Transcript, page 14245, lines 24-26.This differs from the Application’s account at, para. 5.

5 Transcript, page 14251, lines 20-21. The Defence submits that the Prosecution’s request to admit the
document along with the testimony of the witness confused matters and moreso by stating that they
were not sure ‘about the words through the witness’. Furthermore, by stating that they indended to
sumbit the document along with the testimony, it is evident that they did not have in mind admiting the
documents without a witness.

® Transcript, page 14252, lines 26-28.

SCSL-03-01-T 2 8 September 2008



5. The Trial Chamber then issued the decision:

“We have considered the submissions in this case. If the Prosecution wishes
to tender a document under Rule 89(C) through a witness, they need to lay
foundation and in the instant case there is no sufficient foundation. If a
document is to be tendered without a witness, then the application should be
made under 92bis of the rules.””’

6. The Defence submits that the Application should be denied as it fails to meet

the Rule 73( B) threshold for granting leave to appeal in that:

1. The issue raised in the Application is purely an evidential and
procedural issue; therefore one that cannot be dealt with under Rule
73(B).

1. Further/alternativelyThe Prosecution has failed to establish an error of
law in the Trial Chamber’s decision;

iii. Further/alternatively, the Prosecution has failed to establish exceptional
circumstances as required under Rule 73(B) of the Rules;
iv. Further/alternatively, the Prosecution has failed to establish irreparable

prejudice as required under Rule 73(B) of the Rules.
I11. LEGAL STANDARD

7. The Defence agrees with the Prosecution’s articulation of the applicable legal
standard when considering an application for leave to file an interlocutory
appeal in paragraphs 11 - 13 of the Application. The Defence however
emphasises that whether to grant leave for an interlocutory appeal or not is a
discretionary exercise and the threshold is very high.® This is designed to
ensure that interlocutory appeals only proceed in very limited and exceptional

circumstances to avoid encumbering and unduly delaying trials.” As Trial

” Transcript, page 14253, lines 1-6.

* Prosecutor v. Sesay et al, SCSL-2004-15-PT -357, “Decision on Defence Application for Leave to
Appeal Ruling of the 3 February 2005, on the Exclusive Statements of Witness TF1-141” 28 April
2005, para.17.

® Prosecution v Sesay et al SCSL 04-15-PT-150 “Decision on Prosecution Application for Leave to
File an Interlocutory Appeal against Decision on Motion for Concurrent Hearing of Evidence Common
to cases SCSL-2004-15-PT and SCSL-2004-16-PT™, 1 June 2004, para 21.

SCSL-03-01-T 3 8 September 2008
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Chamber 1, Sesay decision demonstrates, Rule 73(B) is a restrictive

P 1
provision. '’

8. Further, the Defence notes that when the Prosecution cites the Appeals
Chamber decision that ‘certain matters cannot be cured or resolved by final
appeal against judgment’ it omits the consideration that ‘most decisions will

be capable of effective remedy in final appeal’.!!
IV.  ARGUMENTS

a) Prosecution fails to establish ‘Error of Law’

9. The Prosecution alleges that the Trial Chamber misinterpreted Rule 89(C) of
the Rules in that:
a) the Chamber’s interpretation of Rule 89(C) is inconsistent with the
established practice of the court; and
b) the Chamber’s interpretation imports additional requirements to the sole

condition of relevance under Rule 89(0).

10. The Defence submits that the Prosecution has failed to establish any error of
law in the Trial Chamber’s decision. Firstly, it not correct, as the Prosecution
contends, that the Trial Chamber ruled that in order “to tender a document
under Rule 89(C) it must be done through a witness”!'? [emphasis added]. This
assertion misstates the Trial Chamber’s ruling entirely. The Trial Chamber’s
ruling addressed a contingent situation “if” the Prosecution sought to admit a
document under Rule 89(C) through a witness, or without a witness.
[emphasis added] This arose from the uncertainty on the Prosecution’s part as

to how it sought to admit the particular document at issue. It was not clear

whether the Prosecution sought to introduce the document in question

" Prosecutor v. Sesay, SCSL-01-03-T-1001, “Decision on Prosecution Application for Leave to
Appeal Decision on the Sesay Defence Motion Requesting the Lifting of Protective Measures in
Respect of Certain Prosecution Witnesses™, 25 February 2006, para.12.

"' Prosecutor v Norman SCSL-04-14-T-319 “Decision on Prosecution Appeal Against the Trial
Chamber’s Decision of 2 August 2004 Refusing leave to file an Interlocutory Appeal”, 17 January
2005, para 29.

'* Application para.l5

SCSLE-03-01-T 4 8 September 2008
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through the witness or as Counsel for the Prosecution stated, along with the

testimony of the witness, or without a witness'> .[emphasis added]

11. Secondly, the Defence disputes the Prosecution’s assertion that the Trial
Chamber in ruling that if the Prosecution sought to introduce the document at
issue through the witness, then they ought to lay foundation first, amounted
to an importation of additional requirements to interpretation of Rule 89(C).
It is established in law and in practice that before a witness is questioned on
the content of a document, it must be established that the witness has some
knowledge of the contents of the document. Otherwise to admit a document
through a witness without sufficient foundation would be tantamount to

leading the witness contrary to the rules of evidence of this court.'*

12. Further, the Defence submits that the ‘compartmentalised’ interpretation of
Rule 89(C) advocated by the Prosecution is not tenable. While relevance
might be the only express legal requirement in terms of the Rule, this
provision is not couched in exclusive terms and may be read in conjunction
with other rules of evidence as the Trial Chamber did in this case. The
Prosecution’s argument overlooks the inherent jurisdiction of the court to
interpret any provision of the Rules in a manner that is consistent with the

Accused’s fair trial rights or the proper administration of justice.

13. As Trial Chamber I has ruled, the court has an “inherent jurisdiction to
exclude evidence where its probative value is outweighed by its prejudicial
effect”.® In that case, the Chamber held that “the Accused [would] be
unfairly prejudiced if documents pertaining to their acts and conduct [were]
admitted into evidence without giving the Defence the opportunity of cross-

» 16

examination”.”” There was therefore nothing wrong in the Trial Chamber

exercising its discretion to ensure a fair trial by ruling that if the Prosecution

" Transcript, pg.24245, line 8-10

"* Prosecution v Sesay et al, SCSL-04-15-T-313, “Ruling on the Admission of Command Structure

Chart as an Exhibit”, 4 February 2005, para 14. See also Transcript, pg.14251. 11-25.

' Prosecutor v Sesay et al, “Ruling on Gbao Application to Exclude Evidence of Prosecution Witness

Mr Koker”, 23 May 05 para 7. Prosecutor v Norman, “Decision on Prosecution’s Request to Admit

IF?)vidence into Evidence Certain Documents Pursuant to Rules 92bis and 89(C)", 14 July 2005 p.3.
Ibid p.4.

SCSL-03-01-T 5 8 September 2008
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sought to tender the document at issue through the witness under Rule 89(0),
it ought to lay foundation with the witness first. Most importantly, that
interpretation does not import additional requirements to Rule 89(C). It is
merely an interpretation that is consistent with the inherent powers of the

court in terms of the Rules.

14. Thirdly, the Defence submits that there was nothing wrong in the Trial
Chamber’s ruling that if a party seeks to tender a document through a witness
under Rule 89(C), then it ought to lay sufficient foundation with the witness
first, and if on the other hand, it seeks to introduce a document without a
witness, then the available recourse would be the procedure under Rule
92bis."” Quite to the contrary, it is the Prosecution’s interpretation of Rule
89(C) which is fundamentally flawed both in principle and in logic. Pursued
to its illogical conclusion, the Prosecution’s argument is that any document
which is prima facie relevant should automatically be admitted into evidence
with or without a witness. This interpretation of Rule 89(C) widens the scope
of the provision beyond recognition and opens the floodgates for a wholesale
admission of any evidence that has a semblance of relevance. Further, the
interpretation makes a mockery of the safeguards in Rule 92bis and renders
that Rule obsolete. Evidence that fails the restrictive Rule 92bis standard
could easily find its way onto the record via Rule 89(C) merely on a prima

Jacie showing of relevance.

15. Further, the Prosecution’s interpretation of Rule 89(C) opens the door for
counsel to lead evidence from the bar contrary to established rules of
evidence. If documents were admitted under Rule 89(C) without a witness
simply on the basis of relevance, as Prosecution Counsel sought to do, then
the party tendering the document would have to speak on the relevance of the
document, thus leading evidence from the bar. This would be problematic
where the other party challenges the relevance of the document as they could
not cross-examine counsel opposite on the issue. The Prosecution’s

interpretation of Rule 89(C) is therefore not tenable as it would deny the

7 Transcript, pg. 14249, In. 6-16

SCSL-03-01-T 6 8 September 2008
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Defence its fundamental right to challenge evidence against it. As Trial
Chamber I has ruled, the Accused would be unfairly prejudiced if documents
pertaining to their acts and conduct were admitted into evidence without

giving the Defence the opportunity of cross-examination”.'®

16. The Defence also disputes the contention by the Prosecution that Trial
Chamber’s interpretation of Rule 89(C) is inconsistent with the practice of
this court. ' The Defence submits that the Prosecution’s argument in this
regard is based on a misreading of the relevant cases. In the Sesay decision
cited by the Prosecution, % the relevance, and thereby the admissibility of the
relevant document in that case was established through a witness.?!
[emphasis added] In the Appeals Chamber’s Fofana decision,” which is also
cited by the Prosecution, while the court noted that the document at issue in
that case should have been admitted under Rule 89(C) without a witness, it
noted that witnesses would then have to be made available for purposes of
further clarification and cross-examination in relation to the documents.? In
both cases the respective documents at issue were therefore not without a
witness per se. There is therefore nothing in the Trial Chamber’s ruling in

the present case which is inconstant with those cases.

17. The Prosecution has therefore failed to establish any error of law in the Trial

Chamber’s ruling and therefore, leave to appeal must be denied.

b) The Prosecution fails to establish Exceptional Circumstance

18. As the Prosecution rightly concedes, for leave to appeal to be granted under
Rule 73(B), it is not enough to merely establish an error of law in the Trial
Chamber’s decision. The alleged error of law must give rise to exceptional

circumstances and results in irreparable prejudice. In the Application, the

'* Ibid

Apphcatnon para 15.
X Prosecutor v Sesay et al, SCSL-04-15-T-620, “Decision on Prosecution Motion to Admit nto
E’vndence a Document Referred to Cross-Examination”, 2 August 2006,
- Ibld p.3.

** Prosecutor v Norman et al, SCSL-04-14-AR65-371, “Fofana — Appeal Against Decision Refusing
Bail”, 11 March 2005.
* Ibid para 28-30.
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Prosecution contends that the alleged errors of law in the Trial Chamber’s
interpretation of Rule 89(C) give rise to exceptional circumstances and
occasion irreparable prejudice in that:

a) the addition of new conditions to the admission of evidence under Rule
89(C) raises an issue of fundamental legal importance;

b) the question of the admission of documents without a witness under Rule
89(C) is a general principle to be decided for the first time at the
Appellate level; and

¢) the Chamber’s interpretation of Rule 89(C) restricts the Prosecution’s
ability to present documentary evidence which go to the acts and conduct

of the accused, and thus interferes with the cause of justice.

Issue of fundamental legal importance

19. The Prosecution contends that the Trial Chamber’s ruling adds new
conditions to the admission of evidence under Rule 89(C) and that this
creates an issue of fundamental legal importance.?* As argued above, the
Trial Chamber did not add new conditions per se to the requirement of
relevance under Rule 89(C). The Chamber merely read the rule in
conjunction with other established rules of evidence where a document is
sought to be tendered through a witness. Secondly, the Prosecution has not
established that documents have previously been submitted without witnesses
and therefore that the Trial Chamber’s decision is contrary to the practice of
this court. The Prosecution therefore fails to establish an error of law in the
Trial Chamber’s decision, let alone, one that raises an issue of fundamental

legal importance.

Issue of General Principle to be decided for the first time

20. The Defence disputes that the Trial Chamber’s decision raises a general
principle to be determined for the first time by this court. The general
principle of admissibility of documents tendered in the absence of a witness

was discussed at length in Prosecutor v Norman et al.>> The general principle

** Application, para 16.
* Prosecutor v Norman et al SCSL-04-14-T-447 “Decision on Prosecution’s Request to Admit into
Evidence Certain Documents Pursuant to Rules 92bis and 89(C)”, 14 July 2005, p 4.

SCSL-03-01-T 8 8 September 2008
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relevant to present purposes was also discussed at the appellate level in the
Fofana Appeals decision. As discussed above, in that case; while the Appeals
Chamber suggested that the document at issue in that case could have been
admitted under Rule 89(C) without a witness, the court left the window open
for a witness who could speak on the document to be called for clarification
purposes, and for cross examination.”® Therefore, the point at issue in this
case does not broach a novel legal issue of any fundamental importance

which would require further articulation.

21. Further, the Defence submits that the question of the admissibility of
evidence is settled in international criminal law jurisprudence. The issue
therefore does not necessarily require further articulation at the appellate
level as guidance could also be sought from the jurisprudence of other
tribunals.”’ The Prosecution’s case in this instance therefore does not rise to
the standard of exceptional circumstances and the Application should be

denied.

Cause of justice might be interfered with

22. The essence of the Prosecution’s argument under this heading is that it should
have access to Rule 89(C) for documents that go to the acts and conduct of
the Accused where it does not wish to call a witness or is unable to do so and
that denying it the opportunity to do so would interfere with the cause of
Justice. As argued above, it is untenable that Rule 89(C) could be used to
subvert the safeguards under Rule 92bis. Quite to the contrary, the cause of
Justice would be interfered with if documents pertaining to their acts and
conduct are admitted into evidence without giving the Defence the
opportunity of cross-examination.”® Therefore, the cause of Jjustice would be
interfered with if the Prosecution were not prevented from tendering
documents that go to the conduct of the Accused without a witness through
Rule 89(C).

* Prosecutor v Norman et al, SCSL-04-14-AR65-37 1, “Fofana — Appeal Against Decision Refusing
Bail”, 11 March 2005, para. 28 -30.

*7 Op cit. Prosecutor v. Sesay et al, 28 April 2005 para.19. See also Nyiramasuhuko Decision Case No.
ICTR 98 42 AR 73.2, Decision on Pauline Nyiramasuhuko’s Appeal on Admission of Evidence, 4
October 2004, para 5.

* Ibid p.4.
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23. The Prosecution has therefore failed to establish exceptional circumstances as

)
|\

required under Rule 73(B) and leave to appeal must be refused.

¢) Failure to establish Irreparable Prejudice
24. The Defence submits that the Prosecution contention that it would suffer
irreparable prejudice if the Decision were allowed to stand in that certain
documents could no longer be tendered is exaggerated and ill-conceived.”’
The Prosecution would still be able to tender any document through Rule
89(C) or other provisions in the Rules of the Court if proper procedures are
followed. The document that Counsel for the Prosecution sought to introduce
into evidence for instance could have been admitted into evidence had
counsel led proper foundation with the witness. Further, as the Chamber
opined, the document could still be admitted under Rule 92bis, subject to the
requirements therein. The Prosecution’s failed attempt to take the easy way
out in view of the objections by the Defence on foundation could not by any
stretch of imagination be considered irreparable prejudice. What the
Prosecution alleges to be irreparable prejudice in this case results from its
own reluctance to take appropriate alternative recourse on the admission of
documentary evidence. The Prosecution therefore cannot be heard to

complain.

25. Further, the Prosecution’s contention that the Trial Chamber’s decision will
now prevent all documents without a witness going to the acts or conduct of
the accused being tendered as evidence® is untenable as it is based on a
misunderstanding of the application of Rule 89(C). The submission confirms
the ill-conceived perception by the Prosecution that Rule 89(C) could be used
to sidestep the fair trial safeguards in Rule 92bis on the admission of
documentary evidence. Further, the Defence submits that these documents
would still be inadmissible anyway on the basis of the court’s inherent

jurisdiction to exclude documents whose probative value is outweighed by

** Application, Para 20.
% Application, Para 20 Lines 1-4.
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their prejudicial effect, as considered above. The Prosecution has therefore
failed to establish irreparable prejudice as required under Rule 73(B) and

leave to appeal must be refused.

26. The Defence submits further that the question raised in this case is purely an
evidential and procedural issue on the admission of documents into evidence.
As a matter of law, wrongful admission [or non-admission] of evidence
cannot result in irreparable prejudice as a reversal can be made after the final
judgment.®! Therefore other than failing the irreparable prejudice test, the
Prosecution has pursued the wrong procedure. An application for leave to
appeal under Rule 73(B) is not the correct procedure under the circumstances

as the issue is capable of effective remedy in the final appeal.*?

V. CONCLUSION

27. For any one or more of the foregoing reasons, the Defence respectfully
submits that the Prosecution has failed to satisfy the conjunctive standard of
Rule 73(B), requiring a demonstration of both exceprional circumstances and
irreparable prejudice in order for the leave to appeal the Decision to be

granted. Leave to appeal must therefore be denied.

( espectfully Submitted,
i@\&

BRI VTR CE NS
(&‘\‘r( Courtenay Griffiths, Q.C.
Lead Counsel for Charles G. Taylor
Dated this 8" Day of September 2008
The Hague. The Netherlands

o Op cit. Prosecutor v Sesay et al 28 April 2005, para. 30.
* Prosecutor v Norman SCSL-04-14-T-319 “Decision on Prosecution Appeal Against the Trial

Chamber’s Decision of 2 August 2004 Refusing leave to file an Intertocutory Appeal”, 17 January
20035, para 29.
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L INTRODUCTION

1. The Prosecution files this Reply to the “Defence Response to ‘Prosecution Application for
Leave to Appeal Decision Regarding the Tender of Documents’"."

2. The Response identifies three grounds on which the Defence assert that the threshold for
leave to appeal has not been met by the Prosecution: failure to establish an error of law,
failure to establish exceptional circumstances, and failure to establish irreparable prejudice.

In relation to these three grounds, the Prosecution replies as follows.

Il. ARGUMENTS
“Lstablish” an Error of Law

3. The Defence Response erroneously argues that the Prosecution has failed to “establish” an
error of law. in an application for leave to appeal an interlocutory decision it is necessary
for the moving party to identify the alleged error of law, but inappropriate for the parties to
re-litigate the substance of the Chamber decision.

4. The Prosecution in its Application identified two alleged errors of law for which it sought
leave to appeal.® The first alleged error of law was the Chamber’s ruling that “If the
Prosecution wishes to tender a document under Rule 89(C) through a witness, they need to
lay foundation and in the instant case there is no sufficient foundation.”® The Prosecution
in both its oral arguments during court proceedings and in its Application made clear its
position that if a document is relevant, no further foundation is required for the admission
of a document.*

5. The second alleged error of law identified by the Prosecution is the Chamber’s ruling that
“If a document is to be tendered without a witness, then the application should be made
under Rule 92bis of the Rules.” The Prosecution’s position is that relevant documents can
be admitted under Rule 89(C) without testimony from a witness who has seen the

document before or has knowledge relevant to its authenticity or reliability as long as the

" Prosecutor v. Taylor, SCSL-03-01-T-577, “Defence Response to ‘Prosecution Application for Leave to Appeal
Decision Regarding the Tender of Documents™, 8 September 2008 (“Response”).

* Prosecutor v. Taylor, SCSL-03-01-T-568 ‘Prosecution Application for Leave to Appeal Decision Regarding the
Tender of Documents’, 25 August 2008 (the “Application”), para. 15

? Ibid, para. 10

* Ibid, para 15

> Ibid, para. 10

Prosecutor v. Taylor, SCSL-03-01-T 2
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document is capable of corroboration. In relation to a document such as that in the instant
case, a witness may have evidence that is relevant to understanding the document and/or
the document may corroborate the witness’ testimony or the witness may corroborate the
contents of the document. The Prosecution position is that such a document should be
admitted under Rule 89(C) so that the document can be considered in relation to the

relevant testimony.

Exceptional Circumstances

6. The Response concedes that the Prosecution has accurately stated standards for
consideration of leave to appeal.® As stated in the Application, jurisprudence from the
Special Court recognizes that one of the situations in which exceptional circumstances exist
is where the uncertainty as to the point of law could interfere with the cause of justice.’

The cause of justice is affected if the parties are operating under differing standards for the

presentation of their evidence. To date, the Prosecution has taken a consistent position as

to both Defence and Prosecution exhibits, based upon its understanding of the

Jurisprudence of the Special Court. This understanding is that all relevant documents are to

be admitted and foundational issues of reliability and authenticity go to weight to be

considered by the Chamber at the end of the case in light of all the evidence. The Defence,
on the other hand, has taken inconsistent positions.  Contrary to its argument that

Prosecution documents cannot be admitted or even discussed with a witness without the

witness providing “foundation” for the document, the Defence has itself sought the

admission of many documents where the witness has stated unequivocally that they have
no knowledge of the document or contents, arguing in these cases that the standard is

8

relevance.

7. The Prosecution is now approaching the latter part of the presentation of its case. It is thus

important that the standards for the admission of documents be clarified in order that all

6 Response, para, 7

" Application, para, 13

’ Examples of documents where the Defence sought admission based on relevance only include D-7, a letter that the
witness testified he had never seen (Transcript page 3835, lines 11-29); D-50, a Personal Statement not authored by
the witness and which the witness said he had no knowledge of (Transcript page 10827, lines 11-12 and 10831, lines
19-21); D46, an autopsy report which the lay witness had no knowledge of and D-47, an Affidavit of a person not
testifying which was prepared during the testimony of the witness (see Defence argument for admission, Transcript,
page 10408 line 22-10409 line 7).

Prosecutor v. Taylor, SCSL-03-01-T 3
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relevant and admissible documents are presented to the Trial Chamber for consideration
and that the documents be presented in such a way that the relevant documents can be
considered in conjunction with related testimony. This second point is particularly
important where the evidence is as complex and voluminous as in the current trial. In such
a situation, all parties benefit when documents are presented in conjunction with relevant
testimony.

8. The Defence further argue that the issues addressed in the Application do not raise an issue
of general principle to be decided for the first time. According to the Response, the
principles raised in the application have already been decided in a decision in Prosecutor v.
Norman.” 1In fact, this Decision ' does not concern the issues raised in the Application.
The cited Decision involved an application to admit documents under Rule 92pis and does
not address in any way either the foundation required for the admission of documents
during the testimony of a witness or under Rule 89 (C) or the issue of admission of
documentary evidence outside the framework of Rule 92bis. The Defence has cited no
jurisprudence on these issues, which further demonstrates that the issues addressed in the
Application are, in fact, general principles to be decided for the first time in an

International Criminal Tribunal.

Irreparable Prejudice

9. The Response relies upon dictum from a decision of Trial Chamber I to argue that
irreparable prejudice cannot result from a decision on the admissibility of evidence.'
However, the decision from Trial Chamber [ involved a very different situation - a
Defence motion to exclude statements of a witness on the basis of violations of disclosure
obligations."” In that Decision, the Trial Chamber found that exceptional circumstances
had not been established but then noted - in dictum - that the denial of admission of

relevant evidence cannot result in irreparable prejudice since reversal can be made in the

’ Response, para. 20

" Prosecutor v. Norman et al SCSL-04-14-T-447, “Decision on Prosecution's Request to admit into Evidence
Certain Documents Pursuant to Rules 92bis and 89 (C)", 14 July 2005, p.4 .

': Response, para. 26

2 Prosecutor v. Sesay et al. “Decision on Defence Application for Leave to Appeal Ruling of the 3" of February,
2005 on the Exclusion of Statements of Witness TF1-1417, 28 April 2005.

Prosecutor v. Taylor, SCSL-03-01-T 4
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final judgment "> The Response conflates the situation where a document is wrongfully
admitted with the issue for determination in the current Application, where the
Prosecution submits that the Chamber erred in failing to admit a relevant document. In
the former situation, the Court does not have the evidence before it; in the latter, it has the
evidence but can later refuse to consider it or find it inadmissible. These are very
different situations given the distinct burdens on appeal that the parties face in order to
reverse a final judgment.'* An Appeal Chamber could reverse a conviction that relied on
such wrongfully admitted evidence and enter an acquittal. However, the situation is
different where the Prosecution is denied the admission of relevant evidence during the
trial stage. Should acquittals be entered in a final judgement, the burden would be on the
Prosecution to show that if the relevant documents had been admitted, no reasonable
Chamber would have found the charges not proven beyond a reasonable doubt.

10. Moreover, the Defence Response fails to appreciate that the fundamental issues arising in
this ruling affect not only the document in question but also the ability of the Prosecution
to present to the Chamber all relevant documents in a way that efficiently ties the
documents to relevant points in the presentation of viva voce evidence. Many documents
can be particularly relevant to a witness’ testimony although the witness has never before
seen the document and can provide no evidence as to its authenticity or reliability, (both

of which may be established through other evidence).

(1IN CONCLUSION

1. The arguments and assertions set out in the Response are without merit.

" [bid. para 30
In order to reverse an acquittal on any charge, the Appeal Court would have to find that no reasonable Trial
Chamber would find a reasonable doubt that the charges were proven.

Prosecutor v. Taylor, SCSL-03-01-T 5
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12 As the Prosecution has satisfied the threshold required by Rule 73(B) in order for leave to
appeal to be granted, it respectfully requests that the Trial Chamber grant leave to appeal

the Decision.

Filed in The Hague,
15 September 2008

For the Prosecution,

SN

Brenda J. Hollis

Principal Trial Attorney

Prosecutor v. Taylor, SCSL-03-01-T 6
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TRIAL CHAMBER 11 (“Trial Chamber”) of the Special Court for Sierra Leone (“Special Court”);

SEISED of the “Public Prosecution Application for Leave to Appeal Decision Regarding the Tender
of Documents”, filed on 25 August 2008 (“Motion”),' wherein the Prosecution seeks leave to appeal
an oral decision of the Trial Chamber rendered on 21 August 2008 (“Impugned Decision”), which
held that documentary evidence not presented through a witness must be tendered pursuant to Rule
92bis of the Rules of Procedure and Evidence (“Rules”) rather than Rule 89(C), on the grounds:

i. that the Trial Chamber erred in law in concluding that documentary evidence not tendered
through a witness must be tendered pursuant to Rule 92bis rather than Rule 89(C), this being
contrary to the practice of the Special Court, since documents have been admitted under Rule
8XC) alone in the absence of a witness, and parties have not previously been limited to Rule
92bis in order to tender documents without a witness;’

ii. that the Trial Chamber erred in law by ruling that the tender of a document under Rule
89(C) must be done through a witness, after sufficient foundation has been laid;’

iii. that the Impugned Decision constitutes an error of law giving rise to exceptional
circumstances in that (a) it sets conditions to the admission of evidence, which error will be
repeated on each occasion that the Prosecution seeks to tender documents in court in
conjunction with or through a witness;* and (b) it gives rise to an issue of fundamental legal
importance, in that “[tjhe question whether documents tendered in the absence of a witness
may only be so tendered under Rule 92bis and not under Rule 89(C) alone, even where the
documentary evidence is not being admitted in lieu of oral testimony, is a question of general
principle to be determined for the first time at the SCSL”*

iv. that irreparable prejudice will occur if the Prosecution is precluded from using Rule 89(C) to
tender relevant evidence in those cases where the evidence is not being tendered through a
witness and where such evidence goes to proof of the acts and conduct of the Accused or
where the evidence is proximate to the Accused;’

NOTING the “Public Defence Response to ‘Prosecution Application for Leave to Appeal Decision
Regarding the Tender of Documents™, filed on 8 September 2008 (“Defence Response™),” which was
tiled outside of the time limit prescribed by Rule 7(C) without good cause being shown for the late
filing, and which will therefore not be considered;

NOTING the “Public Prosecution Reply to the Defence Response to the Prosecution Application for
Leave to Appeal Decision Regarding the Tender of Documents”, filed on 15 September 2008
(“Prosecution Reply™),® which, as a consequence of the Defence Response having been ruled out of
time, will also not be considered;

' SCSL03.01-T-568.

* Motion, paras 15, 17-19.
* Motion, paras 15-16.

* Motion, para. 16.

* Motion, paras 11-18.
“Motion, para. 20.
"SCSLO301-T-577.

* SCSLO301-T-593,

Case No. SCSL-03-1-T /
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10 December 2008
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If the Prosecution wishes to tender a document under Rule 89(C) through a witness, they nced to
lay foundation and in the instant case there is no sufficient foundation. If a document is to be
tendered without a witness, then the application should be made under 92bis of the Rules.’

RECALLING the Impugned Decision where the Trial Chamber held as follows:

MINDFUL of Rules 26bis, 54, 73(B), 89%(C) and 92bis of the Rules;

NOTING that the conditions which must pertain for the Trial Chamber to grant leave to appeal are
set out in Rule 73(B), which provides that:

Decisions rendered on such motions are without interlocutory appeal. However, in exceptional
circumstances and to avoid irreparable prejudice to a party, the Trial Chamber may give leave to
appeal. Such leave should be sought within 3 days of the decision and shall not operate as a stay of

proceedings unless the Trial Chamber so orders.

RECALLING the jurisprudence of this Court" regarding the principles of law governing
interlocutory appeals pursuant to Rule 73(B), which may be summarised as follows-

i. Asageneral rule, interlocutory decisions are not subject to appeal;

ii. Rule 73(B) involves a high threshold that must be met before the Chamber can exercise its
discretion to grant leave to appeal;

iii. A party seeking leave to appeal against an interlocutory decision must show “exceptional
circurnstances” and “irreparable prejudice”;

iv. The two-pronged test prescribed under Rule 73(B) is conjunctive and not disjunctive;

v. The rationale of Rule 73(B) is to avoid international criminal trials becoming encumbered by
a multiplicity of interlocutory appeals thereby causing protracted delays in such trials.

CONSIDERING that the Impugned Decision addresses two issues of fundamental legal importance
namely:

i. whether a party can tender a document under Rule 89(C) in the absence of a witness; and,

ii. when tendering a document through a witness under Rule 8HC), whether the tendering party
must first lay sufficient foundation;

NOTING that the jurisprudence of the Appeals Chamber addresses this aspect of Rule 89(C) in a
different context,' and that Rule 92bis has been amended by the Plenary since the Appeals Chamber
last directed its attention to it;"?

* Transcript 21 August 2008, p. 14253,
" See Prosecutor v. Brima, Kamara, Kanu, SCSL4-16-T, Decision on Joint Defence Request for Leave to Appeal from
Decision on Defence Morions for Judgement of Acquittal Pursuant to Rule 98 of 31 March 2006, dated 4 May 2006; sce
also Prosecutor v. Brima, Kamara, Kanw, SCSL-04-16-T, Decision on Prosecution Application for Leave ro Appeal Decision
on Contidential Motion to Call Evidence in Rebuttal; see also Prosecutor v. Sesay et al., SCSL-2004-15-PT, Decision on the
Prosecutor’s Application for Leave to File an Interlocutory Appeal Against the Decision on the Prosecution Motion for
Joinder, 13 February 2004.

Case No. SCSL-03-1.T / 3 10 December 2008 E
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NOTING FURTHER that Rule 92bis in the Rules of Procedure and Evidence of the International

Criminal Tribunals for Rwanda and the Former Yugoslavia differs in many respects from the Special
Court Rule 92bis;

CONSIDERING that evidence admitted through Rule 92bis excludes evidence which goes to the acts
and conduct of the Accused, and that evidence admitted through Rule 89(C) is received in its entirety

provided it is relevant;

NOTING that subsequent to the filing of the Motion the Prosecution has filed eight (8) formal
motions requesting the admission of documentary evidence through Rule 89(C),"

FINDING that a continued erroneous interpretation of Rules 89(C) and 92bis on this issue could
result in irreparable prejudice to the Parties and that the absence of clear legal authority on this point

of law constitutes exceptional circumstances;

SATISFIED that the Prosecution has met the conjunctive conditions of exceptional circumstances
and irreparable prejudice as prescribed by Rule 73(B);

FOR THE ABOVE REASONS, BY A MAJORITY

GRANTS the Motion;

The Honourable Justice Julia Sebutinde appends a Separate Dissenting Opinion.

Done at The Hague, The Netherlands, this 11% day of December 2008.

J
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"' See Prosecutor v. Norman, Fofam&,'d,ﬁd' Kondewa, SCSLG:?'M"JT?Z}, Fotana - Appeal against Decision Retusing Bail, 11
March 2005 R

" Prosecutor v. Novman, Fofana and, Kondéwa, Fofana- Decisidn on Appeal against ‘Decision on Prosecurion’s Motion for
Judicial Notice and Admission of Evidence\'; 16 May 2005

P SCS10301-T-650, SCSLO301-T-652, SCSLO3-01-T-659, SCSLO03-01.T-667, SCSLO301-T.678, SCSLO301-T-681,
SCSLO301-T-682, SCSL03-01-T-684; Admission under a combination of Rules 8XHC) and 92bis is requested in the
alrernative;

Case No. SCSLO3-1-T 4 10 December 2008



SEPARATE DISSENTING OPINION OF JUSTICE JULIA SEBUTINDE

Introduction

1. During the hearing of the evidence-in-chief of Prosecution Witness TF1-367, Counsel for the
Prosecution attempted to place a document before the witness'. This procedure was objected to
by Counsel for the Defence on the ground that no basis had been provided by the Prosecution
tor seeking to introduce the document through that particular witness, nor had the Prosecution
established that the witness was “in a position to speak to this document””. Counsel for the
Defence contended that the Prosecution, by not providing some foundation as to how the witness
was able to give evidence of the document, was either leading the witness or was arguing for “a
position whereby the OTP could download any document from the internet and present it to this
tribunal rhrough any witness and in our submission Rule 89 cannot be that wide.”"® Counsel for
the Defence submitted that the Prosecution was in effect “seeking to use this witness to
circumvent the provisions of Rule 92bis”, and that, without foundation, Rule 89 alone does not
allow the document to be admitted through this witness'’.

2. In response, Counsel for the Prosecution conceded that he had not laid any foundation for
placing the document before the witness and instead, maintained that regardless of whether or
not the witness knew anything about the document, it contained information relevant to the trial
and was therefore admissible under Rule 8%(C)"®. Counsel further submitted that “clearly this
witness has not - we are not saying that he saw this document, it was created after he was the
mining commander but he recognises the places, he recognises some of the names he has told you
about in his testimony of - he stated of these places that were mining sites and the names and he
has told you how records were kept...So it is directly relevant and it would make more sense when
your honours and the parties consider the evidence at the end that this document goes along with
this witness’s testimony, because it is most relevant of all the witnesses that we have heard tc this

. . 9
witness’s testimony”."

3. After considering the submissions, the Trial Chamber delivered the following oral ruling, which
has now become the Impugned Decision:

“If the Prosecution wishes to tender a document under Rule 89(C) through a witness, they need
to lay foundation and in the instant case there is no sufficient foundation. If a document is to
be tendered without a witness, then the application should be made under 92bis of the Rules.” *°

"* Prosecutor v. Taylor, SCSL-03.01-T, Transcript, 21 August 2008 (“Transcript”), page 14245, lines 8 - 10.
" Transcript, page 14245, lines 11 - 22, ,

" Transcript, p. 14247, lines 3 - 6.

" Transcript, p. 14252, lines 18 - 28.

* Transcript, p. 14245, lines 24 - 29, page 14249, lines 17 - 19.

* Transeript, p. 14252, lines 1 - 12

* Transcript 21 August 2008, p. 14253, TI‘Q

Case No. SCSL-03-1.T 5 10 December 2008
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The Prosecution seeks leave to appeal from the above decision, pursuant to Rule 73(B).

The submissions of the parties with respect to this Motion as well as the applicable law,
have been accurately recited in the Majority decision.

Merits of the Motion:

4. It is my considered opinion that the Prosecution misconstrued the nature of the issue that was
considered by the Trial Chamber in arriving at the Impugned Decision. In my view, no profound
legal principle was involved and it certainly did not warrant protracted argument in court
followed by a formal motion. All the Trial Chamber asked Prosecution Counsel to do in court
was to lay a foundation which would qualify the witness to give evidence about the document
concerned. What the Trial asked of Prosecution Counsel was no more than what Counsel
routinely do when examining their witnesses in order to avoid suggesting answers to a witness,
otherwise known as “leading” the witness. Prosecution Counsel apparently misunderstood the
Trial Chamber’s ruling as going to the relevance and admissibility of the document in question
under Rule 8%(C). Such misunderstanding has carried over to the filing of the present Motion.

5. As mentioned above, Prosecution Counsel conceded in court that the witness knew nothing
about the document. Accordingly, any attempt by Counsel to place the document before the
witness and then to ask him about its contents would be nothing short of leading the witness, It is
plain from the wording of the Impugned Decision that the Trial Chamber simply over-ruled the
Prosecution’s attempt to “lead” the witness, Counsel having failed to demonstrate how the
witness was qualified to answer questions about the document that was shown to him. Nothing in
the Impugned Decision would entitle any reasonable reader to come to any other conclusion.
Had Prosecution Counsel complied with the Chamber’s ruling by demonstrating how the witness
was qualified to speak about the document in question, Counsel would have been permitted to
place the document before the witness and to continue with that line of questioning. Prosecution
Counsel having chosen not to so proceed, opting instead to tender the document in evidence in
lieu of oral evidence, the Trial Chamber was justified in advising Counsel to proceed under the
provisions of Rule 92bis. The Trial Chamber did not at that stage consider the relevance or
admissibility of the document under Rule 89(C) and made no findings in that regard.

6. In my view, the fact that the Prosecution has, since the Impugned Decision, filed several other
motions seeking the admission into evidence of various documents in lieu of oral testimony, is
beside the point of this particular application for leave to appeal. Each of those subsequent
Motions will in any event, be determined on its own merits. It is my considered view that the
Rules of Procedure and Evidence of this Court regulating the admission of information or other
documentary evidence in lieu of oral testimony are plain and clear in their meaning and
application.” In any event, both the Trial Chambers and the Appeals Chamber have already laid
down clear guidelines as to the application of Rule 92bis as well as Rule 89(C)*.

*! See Rules 92bis, 92ter and 92quater.

2 See Prosecutor v. Hinga Norman et al, SCSL04-14-AR65, Fofana-Appeal Against Decision Refusing Bail, 11 March 2005;
Prosecutor v. Hinga Norman et al, SCSL04-14-AR73, Fofana- Decision on Appeal Against “Decision on Prosecution’s
Motion For Judicial Notice And Admission of Evidence”, 16 May 2005; Prosecution v. Sam Hinga Norman et al., SCSL-04-
14-T-371, Fofana-Appeal against Decision Refusing Bail, 11 March 2005, para. 24;Prosecution v. Hinga Norman et al., SCSL-
04-14-T-714, Decision on Fofana Request to Admir Evidence Pursuant to Rule 92bis, 9 October 2006; Prosecution v. Sesay,
Kallon and Gbao, SCSL-04-15-T-605, Decision on Prosecution Notice Under Rule 92Bis and 89 to Admir the Statement of
TF1-150, 20 July 2006; Prosecutor V. Brima et al., SCS1-04-16.T43 1, Decision on Prosecution tender for Admission into
Evidence of Infornmtion Contained in Notice Pursuant to Rule 92bis, 18 Noveniber 2005; Prosecutor v Novinan et al.,
Case No. SCSL-03-1.T 6 10 December 2008

—
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7. In conclusion, [ am of the opinion that the Prosecution has failed to meet the requirements
of Rule 73(B) in that it has failed to establish any exceptional circumstances or irreparable
prejudice. [ would dismiss the Motion in its entirety.

I/(AM .
Justice Julia Sebutinde H

]

{Seal of ’tl(&;S
5.‘%)

SCSL-2004, 14-T447. Decision on Prosecution’s Request to Admir into Evidence Certain Documents Pursuant to Rule
92bis and 89(C), 14 July 2005.

Case No, SCSL03.1.T 7 10 December 2008



6. Prosecutor v. Taylor, SCSL-03-01-T-697, “Prosecution Request For Expedited Filings
And For Leave To File Notice Of Appeal And Submissions During Judicial Recess”, 12
December 2008.
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I. INTRODUCTION

1. The Prosecution requests an order: (a) for expedited filing of Prosecution Notice of
Appeal and Submissions and that the Prosecution be permitted to file this pleading on
19 December 2008; (b) that the Court Management Section of the Registry in The
Hague accept the filing on that date and effect service on the Defence on the same
date; (c) that the Defence accept service of the filing on 19 December; and (d) that the
Defence be ordered to file its Response on 5 January 2009,

2. On 12 September 2008 the President issued an order declaring the observation of a
Jjudicial recess from Monday, 15 December 2008 until Friday, 2 January 2009,
inclusive, and further ordering that during this period the Court Management Section

of the Registry will not accept any documents for filing'.

3. On 21 September Trial Chamber II issued an oral decision that documentary evidence
not presented through a witness must be tendered pursuant to Rule 92bis of the Rules
of Procedure and Evidence rather than Rule 89(C). On 25 September 2008, the
Prosecution filed a motion seeking leave to appeal that oral decision. By Decision
dated 10 December 2008, a majority of Trial Chamber II, Justice Sebutinde

dissenting, granted leave for the Prosecution to appeal the oral decision’.

4. Pursuant to Rule 108(C), the Prosecution has seven (7) days to from the date of
receipt of the Decision to file its notice and grounds of appeal. Because of the
Judicial recess, the Prosecution must file its notice and grounds of appeal on 5
January 2009.

5. Pursuant to paragraph 12, SCSL Practice Direction for Certain Appeals Before the
Special Court, 30 September 2004, the Defence Response will be due within seven

(7) days of service of the Prosecution Notice of Appeal and Submissions.

' Order Scheduling Judicial Recess, SCSL-03-01-T-590, 12 September 2008.
* Decision on Public Prosecution Application For Leave to Appeal Decision Regarding The Tender of
Documents, Prosecutor v. Taylor, SCSL-03-01-T-691, 10 December 2008.

Prosecutor v Taylor, SCSL-03-01-T 2
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II. SUBMISSIONS

6. The Prosecution anticipates it will have called all the witnesses currently scheduled to
testify by the end of January 2009. However, the date of the close of our case will
also depend on decisions on outstanding evidentiary motions. There are several
motions currently before the Trial Chamber which raise the issue which is the subject
of appeal. Therefore, an expeditious appellate decision on this issue will help ensure

an orderly and timely conclusion to the Prosecution case in chief.

7. For this reason, the Prosecution seeks to expedite its filing of the Notice of Appeal

and Submissions, and requests permission to file its pleading on 19 December 2008.

8. The Prosecution also requests that the Defence be ordered to file its Response on 5
January 2009. The Prosecution is not seeking that the regular time period for a
Response be ordered, which would be seven (7) days from the date of service of the
Prosecution filing. Rather, the Prosecution requests an order that the Defence
Response be filed on 5 January 2009, the date on which Responses falling due during

the judicial recess would be filed and some 17 days after service of the Prosecution

filing.
II1. REQUEST

9. For the reasons stated above, the Prosecution requests the President to order as

follows:

(a) expedited filing of the Prosecution Notice of Appeal and Submissions on 19
December 2008;

(b) that the Court Management Section of the Registry in The Hague accept the
Prosecution filing on 19 December 2008 and effect service on the Defence on that

date;

(c) that the Defence accept service of the filing on 19 December 2008; and ‘

Prosecutor v Taylor, SCSL-03-01-T 3
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(d) that the Defence file its Response on 5 January 2009.

Filed in The Hague,
12 December 2008

For the Prosecution,

D —

Brenda J. Hollis
Principal Trial Attorney

Prosecutor v Taylor, SCSL-03-01-T
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7. Prosecutor v. Taylor, SCSL-03-01-T-699, “Decision On Prosecution Request For
Expedited Filings And For Leave To File Notice Of Appeal And Submissions During
Judicial Recess”, 15 December 2008.
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[. ustice Renate Win-er, President of the Special Court for Sierra Leone (“Special Court”),

NOTING the Order Scheduhng Judicial Recess. filed on 12 September 2008 (“Scheduling Order”),
S b staced rhat " dhie Conrt Management Section of the Registry will not accept any documents for
mhie subnoeted betore the Appeals Chamber and Trial Chamber 11” from , 15 December 2008 until

Poctavs T koary 2000 inclusive:

NOTING Dol Clinnber 1< Decision on Public Prosecution Application for Leave to Appeal
Ccomon Regarding 1me Tender of Documents, filed on 11 December 2008,' which grants the

it secnnon’s applicanon tor leave to appeal:

NUTING thar purstine o the Scheduling Order and Rule 7(B) of the Rules of Procedure and
v b CRates™ s aended on 19 November 2007, time limits for filing documents run during
e achomt recess: however, hecause the time limit for the Prosecution to file its notice and grounds

ppear pursuant to Rule 108(C) of the Rules expires on a day falling within the judicial recess, the

S Tinaeas anronatially extended to the subsequent working day, 5 January 2009;

NOTING the Prosear tion's request to file its notice and grounds of appeal on 19 December 2008

2y than 3 Jannary J009:-
NCTING rhar the De ence have nor tiled a response ro the Prosecution’s request;

NCTING HOWEVER that by email dated 12 December 2008, the Defence indicated that it opposes
il Proseearion’s request on the grounds that it will prejudice their ability to prepare submissions in

rexoense during the winter recess;

CONSIDERING rhat even though the email from the Defence does not constitute a response in
~-ordance wath the Pracace Direction on Filing Documents before the Special Court for Sierra
covne e 25 February 2003, and the Practice Direction for Certain Appeals Before the Special Court
¢ A Seprember 2004, 1 nevertheless accept the Defence position on the Prosecution request

comsained i the satd eoil due ro the urgency of the matter;

NOTING char even th meh it provides for an “Expedited Procedure”, Rule 117 of the Rules does not

xpresshe perie the Appeals Chamber or its Presiding Judge to order expedited time limits except in

Do v baviar SMCHL-03-01-1-691, Decision on Public Prosecution Application for Leave to Appeal Decision
g piny e fender of Documents. 10 December 2008.

N T TR 15 December 2008
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the rarm o pracice Jirecnion 1ssued by the Presiding Judge pursuant to Rule 107, in the absence of

Soooreement berween the Paraes:

FURTHER NOTING rhat rhe Pracrice Direction for Certain Appeals Before the Special Court of 30
<ot omber 2004, spectries the rime limits permitted to the Parties to file their appeals, responses and

ophies Rardoes nor contain such express permission:

CONSIDERING ALSO thar even though Rule 107 provides that the President may issue practice
D cons on derailec aspects of the conduct of proceedings before the Appeals Chamber in
o nltanon wich the Yiee-President, ir will be inconsistent with basic rules of fairness to issue one on

S rontter durimg wd il recess;

HEREBY DENY the Prosecurion’s request and ORDER the Office of the Registrar to accept this

Lot as ol filed

Done o Freerown, this 15th Day of December 2008.

(lis’)r\{usn
AN

[Seal of d’ab\gﬁgaill Court for Sxerr" Leone]

oosecutor v Lavior: SCSL-03-01-1. Prosecution Request For Expedited Filings and For Leave to File Notice of
sppeatand Sunmissions Doring Judicial Recess, 12 December 2008.

o

RN IR PN 15 December 2008
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OTHER DOCUMENTS

2. Tab 10 of Prosecution Binder produced in connection with appearance of Witness
TF1-367: Brown Ledger Logbook of RUF diamond transactions comprised of 95
pages (ERN 00013318-00013412).
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