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I. INTRODUCTION

1. This is the Respondent’s Submissions of Charles Ghankay Taylor, filed pursuant to
Rule 112 of the Rules' and Article 20 of the Statute’ (“Respondent’s Submissions™).

2. The subject-matter of these submissions are the Judgement and Sentencing Judgement
rendered by Trial Chamber II of the Special Court for Sierra Leone (“Trial Chamber” or
“Chamber”), respectively on 18 May 2012° and 30 May 2012* in case number SCSL-03-01-
T, as well as the Prosecution Appellant’s Submissions filed by the Prosecution on 1 October

2012’ in case number SCSL-03-01-A.

3. The Chamber committed no error of law, and no error of fact occasioning any
miscarriage of justice, in respect of the grounds of appeal lodged by the Prosecution. The
Chamber directed itself properly in law in respect of allegations of multiple modes of liability,
and committed no error of fact occasioning a miscarriage of justice in respect of its factual
findings vis-a-vis the Prosecution’s appeal. The Chamber acted well within the discretion
legally permitted in addressing those multiples modes, and made reasonable factual findings
that occasion no miscarriage of justice.® The factual findings underlying the Chamber’s legal
conclusions now being challenged by the Prosecution were based on a careful assessment of’
the evidence, which was complex, voluminous, and included testimony from many key

characters in the relevant events, including Mr. Taylor himself.

4, The Prosecution Appellant’s Submissions impermissibly repeat many of the
arguments which were unsuccessful at trial, and often distort and misrepresent both the Trial
Chamber’s findings, and the jurisprudence relied upon. The Prosecution’s Submissions, in
fact, show nothing more than a disagreement with Mr. Taylor’s acquittal, not that the Trial
Chamber’s conclusions were legally incorrect or that there were findings that could not have

been reached by any reasonable chamber. The unsubstantiated nature of its claims, as well as

' Rules of Procedure and Evidence of the Special Court for Sierra Leone, as amended on 31 May 2012 (“Rules™).
? Statute of the Special Court for Sierra Leone (“Statute”).

? Prosecutor v. Taylor, SCSL-03-01-T-1283, Judgement, dated 18 May 2012, filed 30 May 2012 (“Judgement™);
see, also, Prosecutor v. Taylor, SCSL-03-01-T-1284, Corrigendum to Judgement Filed on 18 May 2012, 30 May
2012 (*Judgement Corrigendum”).

* Prosecutor v. T aylor, SCSL-03-01-T-1285, Sentencing Judgement, 30 May 2012 (“Sentencing Judgement”).

* Prosecutor v. T aylor, SCSL-03-01-A-1325, Prosecution Appellant’s Submissions, 1 October 2012
(“Prosecution Appellant’s Submissions™).

° Judgement, paras. 6972-6973.

Prosecutor v. Taylor, SCSL-03-01-A 4 23 November 2012
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the Prosecution’s failure to demonstrate any error in Mr. Taylor’s acquittal for allegations

which were not properly pleaded, are set out below.
(i) Interlocutory Filings and Decisions

5. In compliance with paragraph 12(b) of the Practice Direction o the Structure of
Grounds of Appeal before the Special Court,” the Defence hereby provides a list of

interlocutory filings and decision relevant to the appeal in the footnote below.®

7 Practice Direction on the Structure of Grounds of Appeal before the Special Court, as amended on 23 May
2012,

i Interlocutory Appeals Chamber filings and decisions: Prosecutor v. T aylor, SCSL-03-01-A-1338, Decision
on Prosecution Motion Seeking Clarification of the Practice Direction on the Structure of Grounds of Appeal
before the Special Court, 16 October 2012; Prosecutor v. T aylor, SCSL-03-01-A-1-1324, Separate Opinion of
Justice George Gelaga King on Decision on Charles Ghankay Taylor’s Motion for Partial Voluntary Withdrawal
or Disqualification of Appeals Judges, 13 September 2012; Prosecutor v. Taylor, SCSL-03-01-A-1-1323,
Decision on Charles Ghankay Taylor’s Motion for Partial Voluntary Withdrawal or Disqualification of Appeals
Judges, 13 September 2012; Prosecutor v. T aylor, SCSL-03-01-T-775, Decision on “Defence Notice of Appeal
and Submissions Regarding the Majority Decision Concerning the Pleading of JCE in the Second Amended
Indictment”, 1 May 2009. Interlocutory Trial Chamber filings and decisions: Prosecutor v. T. aylor, SCSL-03-
01-1282, Order Authorising Court Photography on 30 May 2012, 30 May 2012; Prosecutor v. Taylor, SCSL-03-
01-1279, Order Authorising Court Photography on 16 May 2012, 11 May 2012; Prosecutor v. Taylor, SCSL-03-
01-T-1234, Order re: Defence Motion Seeking Termination of the Disciplinary Hearing for Failure to Properly
Constitute the Trial Chamber and/or Leave to Appeal the Remaining Judges' Decision to Adjourn the
Disciplinary Hearing, 18 March 2011; Prosecutor v. T. aylor, SCSL-03-01-T-1193, Decision on Defence Motion
Seeking Leave to Appeal the Decision on Urgent and Public with Annexes A-N Defence Motion for Disclosure
and/or Investigation of United States Government Sources within the Trial Chamber, the Prosecution and the
Registry based on Leaked USG Cables, 7 February 2011; Prosecutor v. Taylor, SCSL-03-01-T-1 174, Decision
on Urgent and Public with Annexes A-N Defence Motion for Disclosure and/or Investigation of United States
Government Sources within the Trial Chamber, the Prosecution and the Registry based on Leaked USG Cables,
28 January 2011; Prosecutor v. Taylor, SCS1-03-01-T-1 171, Decision on Urgent and Public with Annexes A-C
Defence Motion to Re-open its Case in Order to Seek Admission of Documents Relating to the Relationship
Between the United States Governinent and the Prosecution of Charles Taylor, 28 January 2011; Prosecutor v.
Taylor, SCSL-03-01-T-1143, Urgent and Public with Annexes A-N Defence Motion for Disclosure and/or
Investigation of United States Government Sources within the Trial Chamber, the Prosecution and the Registry
based on Leaked USG Cables, 10 January 2011; Prosecutor v. Taylor, SCSL-03-01-T-11 18, Decision on Public
with Confidential Annexes A-J and Public Annexes K-O Defence Motion Requesting an Investigation into
Contempt of Court by the Office of the Prosecutor and its Investigators, 12 November 2010: Prosecutor v.
Taylor, SCSL-03-01-A-1104, Decision on Public with Confidential Annexes A-D Defence Motion for
Disclosure of Exculpatory Information relating to DCT-032, 20 October 2010; Prosecutor v. Taylor, SCSL-03-
01-T-1090, Public with Confidential Annexes A-J and Public Annexes K-O Defence Motion Requesting an
Investigation into Contempt of Court by the Office of the Prosecution and its Investigators, 27 October 2010;
Prosecutor v. Taylor, SCSL-03-01-T-1084, Decision on Defence Motion for Disclosure of Statement and
Prosecution Payments made to DCT-097, 23 September 2010; Prosecutor v. T aylor, SCSL-03-1-T-765,
Decision on Defence Application for Judicial Notice of Adjudicated Facts from the AFRC Trial Judgement
pursuant to Rule 94(B), 23 March 2009; Prosecutor v. T aylor, SCSL-03-01-T-752, Decision on Urgent Defence
Motion regarding a Fatal Defect in the Prosecution’s Second Amended Indictment relating to the Pleading of
JCE, 27 February 2009; Prosecutor v. T aylor, SCSL-03-01-T-751, Decision on Public Urgent Defence Motion
regarding a Fatal Defect in the Prosecution’s Second Amended Indictment relating to the Pleading of JCE —
Dissenting Opinion of Justice Richard Lussick, 27 February 2009: Prosecutor v. T aylor, SCSL-03-1-T-370,
Decision on Judicial Notice, 23 March 2009; Prosecutor v. T aylor, SCSL-03-01-PT-249, Decision on Defence
Application for Leave to Appeal the 25 April 2007 ‘Decision on Defence Motion Requesting Reconsideration of
“Joint Defence Motions on Adequate Facilities and Adequate Time for the Preparation of Mr. Taylor’s

Prosecutor v. Taylor, SCSL-03-01-A 5 23 November 2012
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(ii) Standards of Review on Appeal

6. The standards of review on appeal as laid out in Defence Appellant’s Submissions’ are
incorporated here as if set out in full.'’ In addition, with regard to Prosecution appeals against
acquittals on the basis of errors of fact, the Prosecution must show that, “when account is
taken of the errors of fact committed by the Trial Chamber, all reasonable doubt of the

convicted person’s guilt has been eliminated.”"!
(iii)  Rule 115 of the Rules

7. Further to the notification provided in the Defence Appellant’s Submissions,'? the
Defence reiterates the notice that it may present additional evidence to the Appeals Chamber
pursuant to Rule 115 of the Rules. The potential additional evidence the Defence may seek to
introduce could impact its arguments in respect to the responses in this Respondent’s
Submissions, particularly in relation to the responses to Ground One and Ground Two of the
Prosecution Appellant’s Submissions. Accordingly, the right to amend/vary these arguments

is respectfully preserved in the event any additional evidence is admitted.
(iv) Miscellaneous

8. There are two annexes appended to the Book of Authorities to this Respondent’s
Submissions, both containing hard copies of excerpts from every referenced material referred
to herein."> Confidential Annex A contains all referenced materials which are confidential,

while all other hard copies are contained in Public Annex B.

9. In the Book of Authorities, the Defence has provided a list of all abbreviations and
short-form citations relied upon in this Respondent’s Submissions alongside the

corresponding full citations.

Detence,” Dated 23 January,” 22 May 2007; Prosecutor v Taylor, SCSL-03-1-PT-240, Order Designating
Alternate Judge, 18 May 2007.

? Prosecutor v. Taylor, SCSL-03-01-A-1331, Corrigendum to Appellant's Submissions of Charles Ghankay
Taylor, 8 October 2012; Confidential Annex A and Public Annexes B and C to Prosecutor v. T aylor, SCSL-03-
01-A-1326, Appellant's Submissions of Charles Ghankay Taylor, 1 October 2012; and Prosecutor v. T aylor,
SCSL-03-01-A-1348, Amended Book of Authorities to the Defence Rule 111 Submissions, 31 October 2012
(“Defence Appellant’s Submissions”).

" Defence Appellant’s Submissions, paras. 8-13.

"' RUF AJ, para. 33, citing Muvunyi First AJ, para. 10; Mrksi¢ AJ, para. 15; Martié AJ, para. 12.

2 Defence Appellant’s Submissions, para. 16.

B In compliance with paras. 15-22 of the Practice Direction on the Structure of Grounds of Appeal. See also
Prosecutor v. Taylor, SCSL-03-01-A-1338, Decision on Prosecution Motion Seeking Clarification of the
Practice Direction on the Structure of Grounds of Appeal betore the Special Court, 16 October 2012,

Prosecutor v. Taylor, SCSL-03-01-A 6 23 November 2012
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(v) Statement of Opposition to the Prosecution Grounds of Appeal

10. The Defence opposes all four Prosecution grounds of appeal and the arguments
contained therein. The arguments in support of this opposition are laid out in Part II of this

Respondent’s Submissions.

Prosecutor v. Taylor, SCSL-03-01-A 7 23 November 2012
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II. ARGUMENTS IN RESPONSE TO THE PROSECUTION APPELLANT’S
SUBMISSIONS

GROUND ONE: THE TRIAL CHAMBER DID NOT ERR IN ACQUITTING MR.
TAYLOR OF ORDERING

A. OVERVIEW

11. Accused before the SCSL have previously been convicted for giving orders to capture
and amputate civilians;' strip and rape women;'’ open fire on peacekeepers,'® abduct
children;'” attack and abduct peacekeepers;'® and burn down a town.!” In the present appeal,
the Prosecution urges the Appeals Chamber to convict Mr. Taylor for giving instructions or
advice to the RUF/AFRC leadership on five occasions.”” These “instructions” include to

“construct an airfield™*' and “open a training base”.*

12 In order to make this argument, the Prosecution develops a manifestly erroneous
definition of ordering, which ignores key elements, and cannot be reconciled with the
standard set by this Appeals Chamber, and at the ad hoc tribunals. The Prosecution’s
arguments accordingly do not substantiate its claim that to convict Mr. Taylor was the only
reasonable conclusion available to the Trial Chamber. In fact, the Trial Chamber undertook a
detailed assessment of the totality of the evidence relevant to ordering.” Neither this

evidence, nor its subsequent findings, supports a conviction against Mr. Taylor for ordering.

" AFRC TJ, paras. 1710-1.

" AFRC TJ, paras. 1710-1.

'® RUF TJ, paras. 2249-50.

"7 AFRC TJ, paras. 1717-9.

" RUF TJ, paras. 2255, 2257-8.

" AFRC TJ, paras. 1710-1.

* Prosecution Appellant’s Submissions, paras. 43-64.

*! Prosecution Appellant’s Submissions, paras. 63-4.

> Prosecution Appellant’s Submissions, paras. 61-2.

= Judgement, Leadership and Command Structure, especially paras. 6774-5, 6778, 6783-4, 6786-7; para. 6973.
See also, para. 6461 (“...Taylor’s role vis @ vis the RUF and later the AFRC/RUF can only be assessed by
examining the entirety of the evidence. The following parts of this [Leadership and Command Structure] section
are only those which have not been considered previously in the Judgement. However, in making its conclusion
regarding Taylor’s relationship vis & vis the RUF and AFRC/RUF, the Trial Chamber has considered the
evidence in its entirety and all the findings made in the other parts of the Judgement.”).

Prosecutor v. Taylor, SCSL-03-01-A 8 23 November 2012
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B. THE TRIAL CHAMBER DID NOT ERR BY RELYING ON ITS FINDING THAT MR.

TAYLOR’S INSTRUCTIONS WERE “AT TIMES” NOT FOLLOWED

13. In rejecting the Prosecution’s ordering case, the Trial Chamber considered that Mr.
Taylor’s instructions and guidance “at times were in fact not followed.”2* The Prosecution
contends that this reliance was improper, and an error of law.’ The Prosecution could only
identify two instances where an instruction from Mr. Taylor was not followed by the RUF and
RUF/AFRC,*® and alleges that these two instances “should not have barred the Trial Chamber
from finding Mr. Taylor guilty of ordering.”*" These submissions are misguided for the
following reasons.

9

14. First, instances of non-compliance with Mr. Taylor’s instructions or guidance was just
one factor in the Chamber’s deliberation. There is no explicit indication, nor does any
reasonable reading of the Judgement demonstrate, that the Chamber considered itself barred
from finding Mr. Taylor guilty of ordering on the basis that his advice was sometimes
ignored. The Prosecution’s submissions accordingly mischaracterise the Chamber’s findings,

by erroneously casting one of the Chamber’s considerations as being the decisive factor.

5. Further, a reading of the Judgement reveals that there are far more than two instances
when the RUF and RUF/AFRC did not comply with Mr. Taylor’s advice or guidance. A

sample of six additional instances is set out below.”® The Prosecution’s assertion 1s based on

= Judgement, para. 6973.

 Prosecution Appellant’s Submissions, p. 8.

* Prosecution Appellant’s Submissions, para. 19.

*7 Prosecution Appellant’s Submissions, para. 21 (emphasis added).

*¥ In addition to those cited by the Prosecution, examples of non-compliance include: (i) According to the
“generally credible” Fayia Musa, Mr. Taylor sent Musa Cissé to Sam Bockarie to ask that Fayia Musa be
released to save his life and so that the peace process could start. However, Bockarie did not comply (“Q. Now,
did Mosquito follow — take [Mr. Taylor’s] advice? A. I have already said it, no, he did not, because Mosquito
said he would not take anybody’s [advice]”) (TT, Fayia Musa, 15 Apr. 2010, pp. 39136-7); (i) According to the
“generally credible” TF1-567, Mr. Taylor advised Foday Sankoh not to base himself in Freetown, but rather to
remain in a more secure area, such as Kailahun. Sankoh decided to be in Freetown anyway, leading to his arrest
(Judgement, para. 6358); (iii) That the RUF “forcibly disarmed and detained a group of approximately 500
UNAMSIL peacekeepers” (Judgement, para. 6399) was non-compliance with the Lomé Accord which Mr.
Taylor brokered (see, for example, Exh. D-218, p- 1; Exh. D-199, pp. 35-6) and to which he contributed as one
of “the most significant actors” (TT, Stephen Ellis, 18 Jan. 2008, pp. 1594-5); (iv) Mr. Taylor intervened to
secure the release of a large number of UNAMSIL peacekeepers held hostage by the RUF, by instructing the
RUF to release them. The RUF partially complied by releasing “some” of the peacekeepers (Judgement, para.
6364. See also, paras. 6392, 6397-8); (v) “At a meeting on 26 July 2000 at the Executive Mansion in Monrovia
between the ECOWAS Heads of State, including the Accused, and an RUF delegation led by Issa Sesay, the
suggestion was made that Issa Sesay should become the Interim Leader of the RUF. Sesay would not accept the
appointment without it first being approved by the RUF and Foday Sankoh” (Judgement, para. 6784); (vi)

Prosecutor v. Taylor, SCSL-03-01-A 9 23 November 2012
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either a misreading, or a misrepresentation of the Judgement. Regardless, as the Prosecution
elsewhere concedes, ordering requires proof of some position of authority that would compel
another to commit a crime in following the accused’s order.?® This is not resolved through a
strict quantitative tally of compliance versus non-compliance. The issue is whether those
complying with the instructions were compelled by the accused’s position of authority to do
so. The Trial Chamber recognised this,*° and after a thorough analysis of his relationship with
the RUF/AFRC leadership,’! did not find that Mr. Taylor had the level of authority to compel
the RUF/AFRC to act.® There is no error in this approach, nor has the Prosecution

demonstrated that there was.

16. In fact, this is neatly illustrated by the Brdanin case upon which the Prosecution
erroneously attempts to rely.”® The Brdanin Trial Chamber also properly considered the issue
of non-compliance with instructions in determining the accused’s liability for ordering.**
However, it found that, even if some instructions were not followed, Brdanin possessed the
authority to order on the basis that he had the power to deliver binding decisions on the
perpetrators of the crimes.*’ In the present case, there was no such finding that Mr. Taylor
could issue binding orders, nor that he could compel anyone to follow his instructions or
guidance.’® As such, he did not possess the authority to order, and his acquittal was correct in

law.

17. Nor does the Prosecution substantiate its claim that had the Chamber examined

whether the elements for ordering were met at the time of the event, it would have found Mr

According to the “generally credible” TF1-338, in 2000, Mr. Taylor suggested sending Sam Bockarie back to be
the leader of the RUF, but this suggestion was rejected by Issa Sesay (TT, TF1-338, 2 Sept. 2008, p. 15148, cited
in Prosecution Final Trial Brief, para. 180).

* Prosecution Appellant’s Submissions, para. 26. See also Judgement, para. 475, citing Semanza AJ, para. 361
and Kordi¢ and Cerkez AJ, para. 28. The Special Court has adopted this standard in CDF TJ at para. 225 and in
RUF TJ at para. 273. The same standard has also been adopted at the ICTY and ICTR. See, for example,
Boskoski & Tarculovski AJ at para. 164: Milutinovi¢ TJ (vol. 1), para. 86; Popovié TJ, para. 1012: Gacumbitsi
Al at para. 182; Setako AJ, paras. 240-4; Semanza AJ, paras. 360-1; Nizeyimana TJ, para. 1464; Nzabonimana
T), para. 1695; Ndindilivimana TIJ, para. 1911; Kamuhanda TI, para. 594; Hategekimana TJ, para. 645;
Kanyarukiga TJ, para. 620; Gatete TJ, para. 575.

30 Judgement, para. 475.

i Judgement, Leadership and Command Structure, especially paras. 6774-5, 6778, 67834, 6786-7; para. 6973.
See also, para. 6461.

32 Judgement, para. 6973.

* Prosecution Appellant’s Submissions, para. 21.

** Brdanin TJ, para. 364.

** Brdanin TJ, paras. 363-4.

* Judgement, Leadership and Command Structure, especially paras. 6774-5, 6778, 6783-4, 6786-7; para. 6973.
See also, para. 6461

Prosecutor v. Taylor, SCSL-03-01-A 10 23 November 2012



6322

Taylor guilty.”” The Prosecution points to no findings that Mr. Taylor’s authority increased or
decreased over different periods corresponding to the five impugned instructions, unlike the

R . . . 8
accused in the cases on which it relies.’

C. THE TRIAL CHAMBER DID NOT ERR IN FINDING THAT MR. TAYLOR’S INSTRUCTIONS

WERE “GENERALLY OF AN ADVISORY NATURE” AND ACQUITTING HIM OF ORDERING

18. In claiming that the Trial Chamber erred in characterising Mr. Taylor’s instructions
and guidance as generally “advisory”, the Prosecution merely seeks to substitute the
Chamber’s interpretation of the evidence with its own by impermissibly repeating arguments

from the trial phase which have been properly considered and dismissed.*’

19. As discussed above, ordering requires proof of some position of authority that would
compel another to commit a crime.*’ Mere proof of holding a position of authority in the

.. . 41
abstract is insufficient.

*7 Prosecution’s Appellant Submissions, paras. 21-2.

* Prosecution’s Appellant Submissions, paras. 21-2.

* The ICTY Appeals Chamber recently recalled that “[a] party cannot merely repeat on appeal arguments that
did not succeed in trial, unless it can demonstrate that the trial chamber’s rejection of those arguments
constituted an error warranting the intervention of the Appeals Chamber.” (Gotovina AJ, para. 14, citing
Boskoski and Tarculovski AJ, para. 16; Mrksic Al, para. 16, Bagosora AJ, para. 19.); See also Krajisnik AJ,
para. 24.

* Judgement, para. 475, citing Semanza AJ, para. 361 and Kordi¢ and Cerkez AlJ, para. 28. The Special Court
has adopted this standard in CDF TJ at para. 225 and in RUF TJ at para. 273. The same standard has also been
adopted at the ICTY and ICTR. See, for example, Boskoski & Tarculovski AJ at para. 164; Milutinovi¢ TJ (vol.
1), para. 86; Popovi¢ TJ, para. 1012; Gacumbitsi Al at para. 182; Setako AJ, paras. 240-4; Semanza AlJ, paras.
360-1; Nizeyimana TJ, para. 1464; Nzabonimana TJ, para. 1695; Ndindiliyimana TJ, para. 1911; Kamuhanda TJ,
para. 594; Hategekimana TJ, para. 645; Kanyarukiga TI, para. 620; Gatete TJ, para. 575. Footnote 43 of the
Prosecution Appellant’s Submissions cites to jurisprudence which used the terms “persuade” or “‘convince”
rather than “compel”. This jurisprudence stops at 2001. This is because until 2001, liability for ordering still
required proof of the existence of a superior-subordinate relationship. As the jurisprudence developed to
dispense with the requirement for a superior-subordinate relationship, the level of authority the accused was
required to possess became higher. Kordi¢ & Cerkez TJ » at para. 388, was the first to move from the requirement
for the existence of a superior-subordinate relationship to the requirement that the accused possessed the
“authority to order”. Semanza TJ, at para. 382, clarified that ordermg requires the accused to have a position of
authority and to “[use] that authority to order — and thus compel — another individual, subject to that authority, to
commit a crime. Criminal responsibility for ordering the commission of a crime under the Statute implies the
existence of a superior-subordinate relationship between the individual who gives the order and the one who
executes it (emphases added).” The ICTR Appeal Chamber, in Semanza AJ at para. 361, endorsed Semanza TJ’s
definition of ordering. Therefore, the standard of “persuade” or “convince”, no longer applies, given that the
“authority to order” equates to an ability to “compel”. It is telling that the Prosecution appears to argue with
reference to this correct standard elsewhere in its submissions. See Prosecution Appellant’s Submissions, paras.
25-6, 30.

! The proof of a position of authority on the part of an accused that would compel another commit a crime in
following the accused’s order will be referred to as the “authority to order”.

Prosecutor v. Taylor, SCSL-03-01-A 11 23 November 2012
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20.  The Prosecution fails to substantiate its claim that the Chamber’s own findings “make
clear that Mr. Taylor gave his communications with compelling force by virtue of his unique
position of authority over the leaders and members of the RUF, RUF/AFRC." In fact, the
Chamber’s findings demonstrate precisely the opposite. In reality, as the Chamber correctly
noted, the relationship between Mr. Taylor and the RUF and RUF/AFRC was “mainly based
on common economic, political and military interests... [T]he advice and instruction of the
Accused to the AFRC/RUF mainly focused on directing their attention to the diamondiferous
area of Kono in order to ensure the continuation of trade, diamonds in exchange for arms and

L. 4
ammunition.”

¥ It was coincidental to this relationship that following Mr. Taylor’s advice was
often the best option for the RUF and RUF/AFRC — “the RUF and later the AFRC/RUF’s
interests were intrinsically linked to the interests of the Accused, and their relationship was
defined by a synergy and complementarity of these interests.”* As such, merely listing
examples where the RUF and RUF/AFRC appeared to comply with Mr. Taylor’s instructions
or guidance, without reference to whether they were compelled to do s0,* does not advance
the Prosecution argument. Such examples are indeed wholly consistent with the Trial

Chamber’s findings that Mr. Taylor and the RUF/AFRC had mutual interests.

21. Nor is the Prosecution’s assertion of a “practical necessity”* compelling Johnny Paul
Koroma or Sam Bockarie to follow Mr. Taylor’s instructions or advice supported by the
Chamber’s finding of nothing more than “a continuing trade relationship between the RUF
and the Accused, diamonds for arms and ammunition.”™’ No argument has been presented,
nor did the Chamber find that either Johnny Paul Koroma or Sam Bockarie was compelled to
maintain this trade relationship. There is no evidentiary basis for any argument that the RUF
and RUF/AFRC could not have abandoned this trading relationship at any point (albeit to
their detriment). The very fact that they were free to make that choice means that Mr. Taylor
did not possess the authority to order. Further undermining the Prosecution’s claim are
repeated instances of Sam Bockarie’s uncontrollable nature, and general belligerency;* he

was hardly someone who would be easily “compelled” to follow guidance and instructions.

* Prosecution Appellant’s Submissions, para. 25 (emphasis added).

H Judgement, para. 6778.

b Judgement, para. 6787.

* Prosecution Appellant’s Submissions, paras. 36-7.

* Prosecution Appellant’s Submissions, para. 30.

47 Judgement, para. 6783. This is challenged in Part I1I of the Defence Appellant’s Submissions.

* See, for example, Judgement, para. 6782, where the Chamber found that following the Lomé Peace Accord,
Sam Bockarie defied orders from Foday Sankoh to disarm, leading to violent clashes between Bockarie's men
and the RUF forces loyal to Sankoh; Judgement, para. 6560, recounting Mr. Taylor’s testimony, not rejected by

Prosecutor v. Taylor, SCSL-03-01-A 12 23 November 2012



6324

22. The Chamber’s conclusion was based on a holistic reading of the entirety of the
evidence relevant to Mr. Taylor’s authority to order. Before acquitting Mr. Taylor for liability
through ordering, the Chamber considered, inter alia, (i) the nature of the relationship
between Mr. Taylor and the AFRC/RUF:* (ii) the nature of the relationship between Mr.
Taylor and Sam Bockarie;* (1i1) the role that Foday Sankoh envisioned with regard to Mr.
Taylor;”' and (iv) the nature of the relationship between Mr. Taylor and Johnny Paul
Koroma.”® The Prosecution arguments are nothing more than alternative interpretations of
evidence which has been considered and rejected by the Trial Chamber.>® The Prosecution has
failed to demonstrate an error in the Chamber’s analysis, or the exercise of the Trial

Chamber’s discretion.

23. Again, the fact that Johnny Paul Koroma “turned to Mr. Taylor** had already been
considered by the Chamber.”® The Prosecution’s selective and incomplete citation of the
Gacumbitsi Trial Judgement does not demonstrate any error of fact or law in the Trial
Chamber’s reasoning.> In fact, the Gacumbitsi Trial Chamber went on to state that when the
listener turns to an accused during emergencies, the words and actions of the accused “are not
necessarily culpable” but can amount to forms of participation in crime that fall short of
ordering.”” The Gacumbitsi Trial Judgement suggests that only when an “enhanced” level of

authority™ is present, such words would be perceived as orders.”’

the Chamber, that Sam Bockarie was belligerent and his conduct threatened the disarmament process; TT, Fayia
Musa, 15 Apr. 2010, pp. 39136-7, where the “generally credible” Fayia Musa stated that Bockarie “said he
would not take anybody’s [advice]”.

* Judgement, paras. 6778, 6783 and 6787.

0 Judgement, para. 6775.

*' Judgement, paras. 6774-5,

> Judgement, paras. 6776-9, 6781, 6787.

* Prosecution Appellant’s Submissions, paras. 28, 33 and Judgement, para. 6777; Prosecution Appellant’s
Submissions, paras. 33-5 and Judgement, para. 6768; Prosecution Appellant’s Submissions, para. 29 and
Judgement, paras. 6774-5.

** Prosecution Appeliant’s Submissions, paras. 28, 33.

> Judgement, para. 6777 (“Like Sankoh, Koroma turned to the Accused for advice and support and the Trial
Chamber accepts that he would have consulted the Accused.”)

% Prosecution Appellant’s Submissions, para. 27,

7 Gacumbitsi TJ, para. 282,

¥ Gacumbitsi TJ, para. 282 (“In certain circumstances, the authority of an influential person is enhanced by a
lawful or unlawful element of coercion, such as declaring a state of emergency, the de Jacto exercise of an
administrative function, or even the use of threat or unlawful force.”)

* Gacumbitsi T, para. 282 (“The presence of a coercive element is such that it can determine the way the words
of the influential person are perceived. Thus, mere words of exhortation or encouragement would be perceived
as orders within the meaning of Article 6(1) referred to above.”)
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24. Indeed, when one evaluates the level of authority in the cases cited by the Prosecution
where accused have been convicted for ordering, Mr. Taylor’s level of authority falls far short
in comparison. For example, in Gacumbitsi, the accused was the “most influential person in
the commune, with the power to take legal measures binding all residents.”® In Brdanin, the
accused was the President of the ARK Crisis Staff,(’1 which rendered decisions that were
implemented by municipal authorities®” and led to crimes charged in the Indictment.®® That
Chamber noted that the “ARK Crisis Staff repeatedly stated that its decisions were binding on
all municipalities. In addition, the municipal authorities accepted the authority of the ARK

Crisis Staff to issue decisions that were directly binding on them.”®*

25. The Prosecution repeats that, following his arrest, Foday Sankoh instructed Sam
Bockarie to take orders from Mr. Taylor.®> However, this submission ignores the Chamber’s
ultimate finding that “the role Sankoh envisioned for the Accused while he was in detention
was that the Accused would guide Bockarie, and that Bockarie should look to his guidance.”®

Guidance evidently falls far below the threshold of liability for ordering.

26. The Prosecution then resorts to repeating its time-worn arguments as to the deferential
names the RUF and AFRC/RUF used to refer to Mr. Taylor.” These arguments have been
resoundingly dismissed by the Chamber as being “per se...insufficient to establish that Taylor
had de facto authority over the RUF.”%® Hearsay evidence that Sam Bockarie once referred to
Charles Taylor as “my boss” at some point in 1998,° does not demonstrate that no reasonable
trial chamber could have concluded that Mr. Taylor did not have the authority to compel Sam

Bockarie follow instructions. Nor does evidence that Mr. Taylor could ask Sam Bockarie to

 Gacumbitsi AJ, para. 184 (emphasis added).

' Brdanin TJ, para. 289.

5% Brdanin TJ, paras. 300, 316.

% Brdanin T1, paras. 256, 320.

% Brdanin TJ, para. 363 (emphasis added). See also Strugar TJ, para. 331 (“[Ordering] requires that at the time
of the offence, an accused possessed the authority to issue binding orders to the alleged perpetrator”); Muvunyi
First TJ, para. 467 (“Ordering under Article 6(1) requires that a person in a position of authority uses that
position to issue a binding instruction to or otherwise compel another to commit a crime punishable under the
Statute™).

% Prosecution Appellant’s Submissions, para. 29. This is considered by the Trial Chamber: Judgement, paras.
6774-5.

*® Judgement, para. 6775.

%7 Prosecution Appellant’s Submissions, paras. 33-5. Furthermore, these arguments are mainly repetition of
arguments the Prosecution had made in its Prosecution Final Trial Brief, paras. 36, 54-60. See fn. 39 above.

% Judgement, para. 6768.

**TT, TF1-015, 8 Jan. 2008, pp. 729-30.
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give him a tank.” Prosecution arguments that Mr. Taylor “had command over the RUF”’! are
also without merit without an explanation as to how the Chamber erred in tinding, after

extensive deliberations, that “the Accused was not part of the command structure.”’?

27. The Prosecution then provides a list of alleged instances of Mr. Taylor’s instructions
being followed by the RUF/AFRC.” As noted above, liability for ordering is not determined
by a quantitative analysis of the number of times that instructions were followed. The Trial
Chamber correctly conducted a more sophisticated analysis, " taking into account the
particular circumstances, and the reality of the relationship between Mr. Taylor and the RUF
and RUF/AFRC. Furthermore, the Prosecution elsewhere asserts that “in determining if an
accused is guilty on the basis of ordering, the Trial Chamber should examine the particular
event and determine whether the elements for ordering were met at the time of the event.””
Therefore, following its own logic, providing “manifold examples of compliance” on the part
of the RUF/AFRC at various times in 1997 or 2001, does not demonstrate that Mr. Taylor had
the authority to compel them to follow those instructions for which the Prosecution now seeks

his conviction.

28.  Accordingly, it does not matter how the Chamber then lexically characterised Mr.
Taylor’s communications to Johnny Paul Koroma or Sam Bockarie.”® Whether Mr. Taylor
“instructed”, “told” or “‘communicated the imperative”,”’ the Chamber’s ultimate finding”®
demonstrates that Mr. Taylor did not possess authority to compel them to follow his
instructions. The Prosecution has merely demanded that these instructions be viewed as

“orders”, without demonstrating any error in the Trial Chamber’s approach.

Prosecutlon Appellant’s Submissions, para. 31.
Prosecutlon Appellant’s Submissions, para. 35.
7 Judgement, para. 6777. See also, paras. 6475-80, 6508-20, 6543-52, 6564-7, 6608-16, 6745-7, 6767-87.
7 Prosecution Appellant’s Submissions, para. 37.
I Judgement, paras. 6768-6787.
75 Prosecution Appellant’s Submissions, para. 21 (emphasis in original), citing Semanza AJ, paras. 363-4 and
Gacumbztsz TJ, paras. 162-3.
Prosecutlon Appellant’s Submissions, para. 24.
Prosecutlon Appellant’s Submissions, para. 24.
Judgement para. 6973.
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D. THE TRIAL CHAMBER ACTED WITHIN ITS DISCRETION AND DID NOT ERR IN FACT IN

CONCLUDING THAT MR. TAYLOR WAS NOT RESPONSIBLE FOR ORDERING
(a) The Prosecution misconstrues the actus reus of ordering

29.  The Prosecution does not contest the Trial Chamber’s relevant factual findings, but
argues that “having entered findings that establish all the requisite elements,” the only
reasonable conclusion available to the Trial Chamber was to convict Mr. Taylor of

ordering.”” The Prosecution asserts that “criminal liability for ordering attaches if:”

* A person in a position of authority intentionally instructed another
to carry out an act or engage in an omission; and

* He intended or was aware of the substantial likelihood that a crime
or underlying offence would be committed in carrying out his
instruction.

30. This definition differs wildly from that established at the SCSL and the ad hoc
tribunals. Critically, it ignores the Prosecution’s obligation to establish that (1) the accused
gave an order to commit crimes; (2) the accused’s position of authority was sufficient to
compel others to commit a crime in following his order; and (3) the order directly and
substantially contributed to the commission of the crime or underlying offence. By framing
its arguments around its own erroneously simplistic definition, the Prosecution ignores these
elements and as such does not substantiate its argument that the only reasonable conclusion

was that Mr. Taylor was liable for ordering.
(1) Mr. Taylor did not give orders to commit crimes

31. The SCSL Trial and Appeals Chambers have, to date, unanimously held that the actus
reus of ordering requires that a person in a position of authority instruct a subordinate fo
commit an offence.’! Similarly, ICTR and ICTY jurisprudence has overwhelmingly held that

ordering requires that a person in a position of authority instruct another person fo commit a

™ Prosecution Appellant’s Submissions, p. 19 (“The Trial Chamber erred in fact when it failed to draw the only
reasonable conclusion that could be drawn from the facts found proven: that Mr. Taylor was responsible for
ordering the Instructed Crimes.”) See also paras. 42, 69.

%0 Prosecution Appellant’s Submissions, para. 40 (emphasis added).

*' RUF AJ, para. 164; RUF TJ, para. 273; CDF TI, para. 225; AFRC TJ, para. 772.
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crime.” Both the Prosecution and Defence submitted this as the correct definition at trial.**
As such, accused before the SCSL, ICTR and ICTY have been convicted for giving criminal

orders giving rise to criminal responsibility.**

32. The Prosecution is seeking Mr. Taylor’s conviction on appeal for five instructions or
pieces of advice given to the RUF/AFRC leadership.® It appears to characterise only one - to

get to Freetown “by all means”, in a “fearful” operation - as an order to commit crimes.*®

33. First, whether Mr. Taylor ever said these words has been challenged on appeal.’’
However, even if this finding remains undisturbed, is it unclear how the phrases “by all
means” and “fearful” constitute orders to commit particular crimes. Brdanin’s statements
“suggesting a campaign of retaliatory ethnicity-based murder” were not “specific enough to
constitute instructions by the Accused to the physical perpetrators to commit any of the
killings charged.”®® Nor were his decisions “advocating the resettlement of the non-Serb
population” specific enough in their wording to constitute ordering the crimes of deportation
and forcible transfer.”” In Milogevi¢, the Trial Chamber could not identify a particular order
on the part of the accused to shell and snipe civilians in Sarajevo, but relied on the nature of
the campaign, and the context of the command structure to find the accused liable for

ordering.” The ICTY Appeals Chamber held that this was insufficient, finding that the Trial

2 ICTR: Nizeyimana TJ, para. 1464; Nzabonimana TJ, para. 1695; Setako AJ, para. 240; Ndindilivimana TJ,
para. 1911; Hategekimana TJ, para. 645; Hategekimana AJ, para. 67, Kanyarukiga TJ, para. 620; Kalimanzira
TJ, para. 17; Kalimanzira AJ, para. 213; Bagosora TJ, para. 2008; Seromba TJ, para. 305; Gacumbitsi TJ, paras.
281, 284; Gacumbitsi AJ, para. 182; Semanza AJ, paras. 360-1: Kamuhanda TJ, para. 594; Gatete TJ, para. 575.
ICTY: Dordevic TJ, para. 1871; Boskoski and Tarculovski TJ, para. 400; Boskoski and Tarculovski AJ, para.
160; Krajisnik AJ, para. 662; Marti¢ TJ, para. 441; Marti¢ AJ, paras. 220-3; Dragomir Milosevi¢ TJ, para. 957,
Gali¢ TJ, para. 168; Gali¢ AJ, para. 176; Brdanin TJ, para. 270; Limaj TJ, para. 515; Mrksi¢ TJ, para. 550;
Kordi¢ and Cerkez AJ, para. 28.

% Prosecution Final Trial Brief, para. 602; Defence Final Trial Brief, para. 124.

34 See, for example, RUF TJ, paras. 2249-50; AFRC TJ, para. 1775; BoSkoski & Tarculovski TJ, para. 577,
Boskoski & Tarculovski AJ, para. 161; Nizeyimana TJ, paras. 1519, 1524; Setako TJ, para. 473; Setako AJ, paras.
242-5; Gacumbitsi TJ, paras. 163, 284; Gatete TJ, paras. 585, 595; Kajelijeli TJ, para. 836; Semanza AJ, para.
363.

% Prosecution Appellant’s Submissions, paras. 43-64.

% Prosecution Appellant’s Submissions, para. 54.

%7 In relation to Mr. Taylor’s alleged statements to get to Freetown “by all means” and to make the operation
“fearful”, see Defence Appellant’s Submissions, Ground of Appeal 15. In relation to Mr. Taylor’s non-criminal
instructions, see Defence Appellant’s Submissions, Ground of Appeal 24. See also Grounds of Appeal 1-4,
including but not limited to paras. 32 and 37.

% Brdanin TJ, para. 468.

% Brdanin TJ, paras. 572-3.

" Dragomir Milosevi¢ TJ, para. 966.

Prosecutor v. Taylor, SCSL-03-01-A 17 23 November 2012



6329

Chamber did not establish beyond a reasonable doubt that MiloSevi¢ “instructed his troops to

perform a campaign of sniping and shelling the civilian population as such.””"

34, Equally, even if it is accepted that Mr. Taylor said “by all means” and to make the
operation “fearful”, the Prosecution fails to demonstrate that the only reasonable conclusion
was that Mr. Taylor gave an order to conduct anything other than a lawful military operation,
let alone an order to commit “terrorism” or “sexual slavery” or “conscripting” child soldiers,
or any of the eleven (11) particular and distinct crimes for which it urges the Appeals

Chamber to enter a conviction.

3s. The four remaining instructions are not orders to commit crimes. The orders “to
capture Kono”;92 to “maintain control of Kono”;93 to “open a training base”;”* and “construct
an airfield”” are not unlawful, nor does the Prosecution assert that they are. In order to
circumvent this, the Prosecution asserts that liability can also arise if an accused orders an act
or omission, with the intent or awareness of a substantial likelihood that a crime would be
committed.”® The Prosecution thereby departs from both its own position at trial,”’ and the
standard applied at the SCSL.” It appears to rely on a footnote from the Judgement, which

itself relies on a footnote from the Milutinovi¢ Trial J udgement, currently on appeal.”

36. In fact, this alternative phrasing of the standard for the actus reus of ordering appears
in isolated cases at the ICTR and ICTY.'® However, the Prosecution’s interpretation is
incompatible with the practice of those isolated Chambers who have referred to an “act or
omission” standard. The Milutinovi¢ Trial Chamber observed that “ordering primarily applies
to those who instruct others to commit <:rimes,”lOl and did not find the accused Lazarevi¢ or

Ojdanovi¢ (who ordered the Yugoslav Army and armed non-Albanians into actions in

o Dragomir Milosevi¢ A, para. 267.

** Prosecution Appellant’s Submissions, paras. 43-5, 53.

% Prosecution Appellant’s Submissions, paras. 46-52.

** Prosecution Appellant’s Submissions, paras. 61-2.

% Prosecution Appellant’s Submissions, paras. 63-4.

% Prosecution Appellant’s Submissions, paras. 40, 64.

*7 Prosecution Final Trial Brief, para. 602.

** RUF AJ, para. 164; CDF TJ, para. 225.

* Prosecution Appellant’s Submissions, para. 40, relying on Judgement, fn. 1116, which quotes Milutinovi¢ TJ
(vol. 1), fn. 94.

100 Nyiramasuhuko T1J, para. 5593; Renzaho AJ, para. 315; Nahimana AJ, para. 481; Gotovina TJ (vol. 2), para.
1959; Milutinovié TJ (vol. 1), fn. 94. In this regard, the Prosecution mischaracterises the import of some of the
authorities it relies upon: the Semanza, Galié, Kordié and Cerkez Appeals Judgements actually stand for the
proposition that the actus reus of ordering requires an instruction to commit a crime, as per footnote 82 above.

Y Milutinovié TJ (vol. 3), para. 920.
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192 The Butare Trial Chamber found that the accused Nsabimana

Kosovo) liable for ordering.
“ordered the transfer of the refugees from the BPO to Nyange” but that it “lack[ed] sufficient
reliable evidence to determine that Nsabimana gave orders to, or otherwise directed
Interhamwe at Nyange or anyone else, that the refugees on board the buses should be
killed.”!% Similarly, the Appeals Chamber in Renzaho, while acknowledging that Renzaho
had ordered the establishment of roadblocks in Kigali, held that “[e]ven if all [the] factors
consistently show that Renzaho’s actions were aimed at the killing of Tutsis at roadblocks or

that he was aware of the risk that Tutsis would be killed at roadblocks, there is an insufficient

basis to make the factual finding that Renzaho ‘ordered’ such killings.”'**

37. By analogy, the Trial Chamber reasoned that it could not find that Mr. Taylor ordered
crimes when he told Bockarie to construct or re-prepare the airfield in Buedu, as it was “not
satisfied that [Mr. Taylor] told Bockarie to use forced labour for this construction.”'’’ This
reasoning is perfectly in step with the Jurisprudence the Prosecution seeks to rely upon and is,
contrary to the Prosecution’s submission,'% dispositive of the matter. It is evident that an
identical line of reasoning would lead to the conclusion that Mr. Taylor could not have been
convicted for ordering for any of the non-criminal instructions and advice he allegedly

provided to the RUF/AFRC.

38. In any event, even if a lawful order could retrospectively become criminal if an
accused has the requisite mens rea,"" the Prosecution has failed to show that the only
reasonable conclusion was that Mr. Taylor had an awareness of the substantial likelihood that
the particular crimes would be committed in the carrying out of each of the alleged orders, for

. . . 10
the reasons discussed in the mens rea section below.'®

(2) Mr. Taylor’s instructions or advice could not compel RUF/AFRC to commit

crimes

leutmovzc TI (vol. 3), paras. 626-30, 923-30.

% Nyiramasuhuko TJ, para. 5934. As such the Chamber was unable to find Nsabimana responsible for ordering
the killings: Nyiramasuhuko TJ, para. 5935.

Renzaho Al para. 319. On this basis, the Appeals Chamber overturned the Trial Chamber’s finding.

Judgement para. 4150.

% Prosecution Appellant’s Submissions, para. 64,
107 Thxs 1$ not accepted.

% See paragraphs 43-46 below.
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39.  The Prosecution’s “definition” of ordering ignores another critical element. As
discussed above, it not sufficient that an accused enjoys a position of authority; he must have
such authority over the perpetrator as to compel their performance of the crime.'”” The
Prosecution recognised this requirement in its Final Trial Brief,llo which is also the standard

of the SCSL,"" and at ad hoc Tribunals.'? Possessing authority in the abstract is not enough.

40. The Prosecution’s definition ignores this key element. Given that the Prosecution is
not asserting that Mr. Taylor’s “instructions” were orders to commit crimes, it is difficult to
see how any argument could be made that through advice such as to “construct an airfield”,
Mr. Taylor had the authority to compel the commission of crimes. This element of
compulsion - a pre-requisite for “ordering” at the SCSL and the ad fioc Tribunals, does not fit
within the Prosecution’s erroneous “definition”. In any event, the Prosecution even fails to
address whether Mr. Taylor had sufficient authority to compel the RUF/AFRC to follow his
advice. For each of the five instructions, the Prosecution simply repeats that: (a) Mr. Taylor
was in a position of authority; (b) he gave an instruction; and (c) it was followed. There is no
discussion of whether there was any compulsion on the part of the RUF/AFRC to follow Mr.
Taylor’s guidance; or whether (for example) they took his advice because it was in their
interest “open a training base” or “take Kono”; or whether the RUF/AFRC leadership could
have chosen not to ignore his guidance (as indeed the Trial Chamber at times was done).'"?
Through reliance on an incomplete and incorrect definition of ordering, the Prosecution does
not demonstrate any error on the part of the Trial Chamber, who correctly considered the

relevant evidence as against the correct legal standard.

109 Judgement, para. 475 citing Semanza AJ, para. 361 and Kordié and Cerkez AJ, para. 28. The Special Court

has adopted this standard in CDF TJ at para. 225 and in RUF TJ at para. 273. The same standard has also been
adopted at the ICTY and ICTR. See, for example, Boskoski & Tarculovski AJ at para. 164; Milutinovi¢ TJ (vol.
1), para. 86; Popovi¢ TJ, para. 1012; Gacumbitsi AJ at para. 182; Setako AJ, paras. 240-4; Semanza AJ, paras.
360-1; Nizeyimana TJ, para. 1464; Nzabonimana TJ, para. 1695; Ndindilivimana TJ, para. 1911: Kamuhanda TJ ,
para. 594; Hategekimana TJ, para. 645; Kanyarukiga TJ, para. 620; Gatete TJ, para. 575.

""" Prosecution Final Trial Brief, para. 603, citing Boskoski & Tarculovski Al, para. 164; CDF TJ, para. 225;
RUF T1J, para. 273.

" RUF T, para. 273 (“The Chamber considers that “ordering” involves a person in a position of authority using
that position to compel another to commit an offence.”; CDF TJ, para. 225: “It is sufficient that there is proof of
some position of authority on the part of the Accused that would compel another to commit a crime in
compliance with the Accused’s order.™)

" See, for example, Boskoski & Tarculovski AJ at para. 164: Milutinovié TJ (vol. 1), para. 86; Popovié TJ, para.
1012; Gacumbitsi AJ at para. 182; Setako AJ, paras. 240-4; Semanza AJ, paras. 360-1; Nizeyimana TJ, para.
1464; Nzabonimana T, para. 1695; Ndindilivimana TJ, para. 1911; Kamuhanda TJ, para. 594; Hategekimana
TJ, para. 645; Kanyarukiga TJ, para. 620; Gatete TJ, para. 575.

Ha Judgement, para. 6973; See also para. 15 (showing examples of non-compliance with Mr. Taylor's
instructions).
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(3) Mr. Taylor’s instructions or advice did not directly or substantially contribute to

the particular crimes

41. The third element disregarded by the Prosecution when it formulated its ordering
definition is that of causality; the order must directly and substantially contribute to the

. . 11
commission of the crime.'"*

42. The Prosecution makes no submissions on whether each of the five impugned
instructions or pieces of advice substantially contributed to the commission of the 11 distinct
crimes charged. The Prosecution simply asserts “in complying or attempting to comply, [the
RUF/AFRC] committed crimes.”!"® Nowhere does it argue that Mr. Taylor’s instructions or
advice or guidance substantially contributed to the commission of the crimes it now seeks to
impute back to him. Nor would any of the Chamber’s findings support such an assertion,
which would in fact be undermined by the finding that the RUF/AFRC itself committed
crimes pursuant to its own “operational policy”.'' Moreover, it is worth noting that the
Chamber made no findings, for example, of crimes in relation to Fitti-Fatta in connection with
Mr. Taylor’s “advice” to “recapture Kono”.'"” Nor were there any findings of crimes in Kono
during December 1998 to February 1999''® in connection with the alleged instruction to
“capture Kono™.'"” Again, the Prosecution does not contest the Chamber’s findings. Simply
repeating at length the details of crimes committed is manifestly insufficient to demonstrate a
significant contribution on the part of the instruction or piece of advice, which is a pre-

requisite for liability through ordering. '’

(b) The Trial Chamber’s findings do not establish the requisite mens rea

" See, for example, RUF TJ, fn. 486, quoting Kamuhanda AJ, para. 75: CDF TI, tn. 286, also quoting
Kamuhanda AJ, para. 75; Setako Al, para. 240; Renzaho AJ, para. 315: Gacumbitsi AJ, para. 185;
Hategekimana Al, para. 67; Kamuhanda AJ, para. 75; Kayishema and Ruzindana AJ, para. 186: Nzabonimana
TJ, para. 1695; Nyiramasuhuko TJ, para. 5593; Delali¢ T1, para. 326: Tadi¢ TJ. para. 692; Akayesu TJ, para.
477.

"3 Prosecution Appellant’s Submissions, para. 41,

"% Judgement, para. 6793,

"7 Prosecution Appellant’s Submissions, paras. 51-2.

'"* See Defence Appellant’s Submissions, paras. 217-8.

"% Prosecution Appellant’s Submissions, paras. 53-60.

120 Prosecution Appellant’s Submissions, paras. 44, 48-50, 57-9, 61-3.
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43.  There is no direct evidence of Mr. Taylor’s mental state when he allegedly gave the
five impugned instructions. Any finding must therefore be inferred from circumstantial

evidence, and be the only reasonable one available.

44. A conviction for ordering requires awareness of substantial likelihood that a
particular crime - not just any crime - will occur in the carrying out of that order. As perhaps
most clearly stated by the ICTY Appeals Chamber, a conviction for ordering murder required
that Gali¢ was “aware of the substantial likelihood thar murder would be committed in the

execution of his orders.”"

This is the standard that is consistently applied.'?? The likelihood
of the crimes occurring must also be substantial. The Blaskié Appeals Chamber which set the

applicable standard noted that:

The knowledge of any kind of risk, however low, does not suffice for the
imposition of criminal responsibility for serious violations of international
humanitarian law... Indeed, it appears that under the Trial Chamber’s
standard, any military commander who issues an order would be criminally
responsible, because there is always a possibility that violations could
occur. The Appeals Chamber considers that an awareness of a higher

likelihood of risk and a volitional element must be incorporated in the legal
standard.'*

As such, the Blaski¢ Appeals Chamber required an awareness of a substantial likelihood of
the commission of a crimes on the part of those giving orders, which is the standard followed

at the SCSL.'**

45. Such findings simply don’t exist in the present case. The Prosecution does not even
attempt to perform this analysis for each of the five instructions for which it seeks a

conviction. It merely makes generalised assertions that awareness of the RUF/AFRC

! Galié AJ, para. 152.

122 See, for example, Galic' AJ para. 157: “The Appeals Chamber notes that Galic was not convicted for
committing inhumane acts, but for ordering inhumane acts under Article 7(1) of the Statute, which only requires
that he was aware of the substantial likelihood that inhumane acts would be committed in the execution of his
orders™; Blaski¢ AJ, para. 166: “the correct legal standard in relation [to ordering] is that a person who orders an
act or omission with the awareness of the substantial likelihood that a crime will be committed in the execution
of that order, has the requisite mens rea for establishing liability under Article 7(1) pursuant to ordering.
Ordering with such awareness has to be regarded as accepting that crime. Thus, an individual who orders an act
with the awareness of a substantial likelihood that persecutions as a crime against humanity will be committed in
the order's execution, may be liable under Article 7(1) for the crime of persecutions.” (emphasis added); Kordi¢
and Cerkez AJ, para. 112: “Thus, an individual who orders, plans or instigates an act with the awareness of a
substantial likelihood that persecutions as a crime against humanity will be committed in the execution of that
order, plan or instigation, may be liable under Article 7(1) of the Statute for the crime of persecutions.”

'3 Blaskié AJ, para. 41.

" RUF TJ, para. 274; AFRC TJ, para. 773.

Prosecutor v. Taylor, SCSL-03-01-A 22 23 November 2012



6334

“operational strategy” to commit crimes is sufficient to show that Mr. Taylor had awareness
of a substantial likelihood that if he gave instructions such as “build an airfield” and “open a
training base”, crimes as diverse as terrorism, sexual slavery, and pillage would occur. Not
only would no reasonable trial chamber find that the mens rea for ordering was satisfied, but
it certainly was not the only reasonable conclusion available on the evidence. Moreover,
contrary to the Prosecution’s claim,'* the Chamber only goes as far as finding that from as
early as August 1997, Mr. Taylor would have “been aware of a likelihood that the
AFRC/RUF would commit similar crimes [murder, abduction of civilians including children,
rape, amputation and looting] in the future.”'*® This is manifestly insufficient to demonstrate
an awareness of a substantial likelihood that particular instructions would give rise to the

particular charged crimes.

46. Mr. Taylor’s acquittal for ordering is an accurate reflection of the totality of the Trial
Chamber’s findings; findings which have not been challenged by the Prosecution on appeal.
The Chamber was well within its discretion in rejecting the Prosecution’s ordering case on the
basis of the evidence heard, and the Prosecution fails to substantiate its claims otherwise. The
weaknesses of the Prosecution’s submissions, and the overlapping subject matter, raise the
question of whether this ground was simply pleaded as a fallback mode of liability should the
Appeals Chamber decide to grant Mr. Taylor’s appeal of the planning conviction. Any such
attempt should be rejected by the Appeals Chamber as falling outside the proper scope of

appellate review.!?’

'** Prosecution Appellant’s Submissions, para. 66 (“The Trial Chamber’s findings demonstrate that at all
material times relating to this ground of appeal, Mr. Taylor was, at the very least, aware of the substantial
likelihood that crimes would be committed in carrying out his instructions.”)

126 Judgement, para. 6882.

"7 Gotovina AlJ, para. 153 (“In these circumstances, any attempt by the Appeals Chamber to derive inferences
for convictions under alternate modes of liability would require disentangling the Trial Chamber’s findings from
its erroneous reliance on unlawful artillery attacks, assessing the persuasiveness of this evidence, and then
determining whether Markaé’s guilt was proved beyond reasonable doubt in relation to the elements of a
different mode of liability. Such a broad-based approach to factual findings on appeal risks transforming the
appeals process into a second trial.”)
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GROUND TWO: THE TRIAL CHAMBER DID NOT ERR IN DECLINING TO FIND
LIABILITY ON THE BASIS OF INSTIGATION

A. THE TRIAL CHAMBER WAS NOT OBLIGATED, HAVING ENTERED A FINDING OF AIDING

AND ABETTING, TO EXHAUSTIVELY ANALYSE INSTIGATION LIABILITY

47. The Prosecution egregiously misstates the law on convictions for multiple modes of
liability. It asserts that a Trial Chamber “is obligated”'*® to enter a conviction for each and
every mode of liability whose elements are fulfilled. This is false. On the contrary, a Trial
Chamber should only convict according to the mode or modes that “describe the conduct of
the accused most accurately.”'*’ Furthermore, a Trial Chamber is not obliged to exhaustively

set out its reasons for rejecting a concurrent mode of liability.

48. The Prosecution has misconstrued the cases on which it relies. Citing to the
Milutinovi¢ Trial Judgement, the Prosecution asserts that “in circumstances where one of the
forms of liability charged which accurately describes an accused’s conduct is proven, the
Trial Chamber is obligated to convict the accused based on that mode of liability.”"*° The

Milutinovi¢ Trial Judgement, at the paragraphs cited by the Prosecution, states the contrary:

Because the Prosecution alleges all possible forms of responsibility in respect
of each charge, the Chamber Aas the discretion, and indeed the obligation, fo
choose under which form or forms of responsibility to assess the evidence in
respect of each Accused. A Chamber is not obliged_to make exhaustive
factual findings on each and every charged form of responsibility, and may
opt to examine only those that describe the conduct of the accused most
accurately. Nevertheless, the Chamber is bound in the exercise of its
discretion by certain guiding principles on concurrent convictions and modes
of responsibility."!

49, On this basis, the Milutinovi¢ Trial Chamber declined to extensively consider

instigation liability where the accused’s participation was best characterized as aiding and

abetting:

The Chamber notes that it is not obliged to make exhaustive factual findings
on each and every charged form of responsibility, and rather may examine
only those that describe the conduct of the accused most accurately. ...
Recalling that a Chamber need only address those forms of responsibility

¥ Prosecution Appellant’s Submissions, para. 78.

" Milutinovi¢ TJ (vol. 1), para. 76 (emphasis added).

% prosecution Appellant’s Submissions, para. 78 (emphasis added).
BY Mitutinovié TJ (vol. 1), para. 76.
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under Article 7(1) that describe the conduct of the accused most accurately,

the Chamber makes the general observation of the physical elements of the

other forms of responsibility under Article 7(1) that planning primarily

applies to those who design crimes, that instigating primarily applies to those

who prompt others to commit crimes, and that ordering primarily applies to

those who instruct others to commit crimes: whereas aiding and abetting

applies to those who provide practical assistance, encouragement, or moral

support to the perpetration of a crime. On this basis, the Chamber does not

consider that planning, instigating, or ordering most accurately describe the

conduct of Ojdani¢ and dismisses these modes of liability to describe his

individual criminal responsibility. Accordingly, the Chamber now addresses

his responsibility for aiding and abetting the commission of the crimes

proved to have occurred.'*?
50. It is difficult to understand how the Prosecution could have so fundamentally
misinterpreted these passages. Its submissions to the Appeals Chamber assert the opposite of
what is stated in the jurisprudence cited. The Milutinovi¢ Trial Chamber did exactly what the
Chamber did in this case: declined to extensively consider a mode of liability where another
mode of liability was exhaustively considered, and upon which a conviction was based. The
mischaracterization of those passages should raise serious concerns about the reliability of the

Prosecution Appeal Brief as a whole.

51. Milutinovic¢ reflects a well-established Jurisprudence. The modes of liability set out in
Article 6(1) of the Statute are neither mutually exclusive, nor do they automatically require
overlapping findings even where the elements of a certain mode may be satisfied. Indeed, the
ICTR Appeals Chamber in Kamuhanda accepted that liability for both ordering and aiding
and abetting had been established at trial, but nonetheless overturned the latter mode of
liability on the basis that it was “based on essentially the same set of tacts.”'*® Trial Chambers
are therefore expected to exercise discretion in determining whether there is a need to

consider additional modes of liability once a conviction has been entered on the basis of one

2 Milutinovié TJ (vol. 1), paras. 614, 619.

"3 Kamuhanda AJ , para. 77 (“The factual findings of the Trial Chamber support the Appellant’s conviction for
aiding and abetting as well as for ordering the crimes. Both modes of participation form distinct categories of
responsibility. In this case, however, both modes of responsibility are based on essentially the same set of facts:
the Appellant “led” the attackers in the attack and he ordered the attackers to start the killings. On the facts of
this case, with the Appeals Chamber disregarding the finding that the Appellant distributed weapons for the
purposes of determining whether the Appellant aided and abetted the commission of the crimes, the Appeals
Chamber does not find the remaining facts sufficiently compelling to maintain the conviction for aiding and
abetting. In this case the mode of responsibility of ordering fully encapsulates the Appellant’s criminal conduct
at the Gikomero Parish Compound.”) The Prosecution’s failure to address this passage is striking given that it
argues at footnote 242 that the quashing of the incitement conviction as an error of fact, at paragraph 66 of the
Kamuhanda Appeal Judgement, did not undermine the possibility of convictions of multiple modes. It is hard to
understand how the Prosecution could have made such a claim within addressing a passage just eleven
paragraphs later that directly contradicts its assertion.
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mode.'**

A Trial Chamber may, but is not required to, exhaustively or extensively analyse
every mode of liability alleged.'*® Other possible modes of liability are frequently dismissed
in just a few words, reflecting that a Chamber’s factual discussion of the mode of liability that

is retained implicitly addresses the other modes as well '3

52. The Chamber followed this well-established approach in the present case. The
Chamber demonstrated it was well aware of the distinctions, as it viewed them, between the
different modes of liability."*” The Prosecution finds no fault with those definitions.'*® The
Chamber then discussed extensively how it viewed the facts as supporting a conviction on the
basis of aiding and abetting. This provided a more than adequate explanation as to why it
considered this to be the only appropriate mode of liability. There was no further need to

explain why it did not also retain liability on the basis of instigation.

B4 Krstie TJ, para. 602 (“Since the Prosecution has not charged any specific head of criminal responsibility
under Article 7(1) of the Statute, it is within the discretion of the Trial Chamber to convict the Accused under the
appropriate head within the limits of the Indictment and fair notice of the charges and insofar as the evidence
permits”) (emphasis added); Dordevié TJ, para. 2194 (relying on multiple modes of liability on the basis that i
Is possible to convict on more than one mode in relation to a crime if this better reflects the totality of the
accused’s conduct.... These facts are sufficiently compelling to also maintain the conviction of aiding and
abetting, as well as the conviction for participating as a member of the JCE, in order fo Jully encapsulate the
Accused’s criminal conduct”) (emphasis added).

"% Gotovina TJ, para. 2375 (“On the basis of all the above findings and considerations, the Trial Chamber finds
that Gotovina is liable pursuant to the mode of liability of JCE. Consequently, it is not necessary for the Trial
Chamber to make findings on the other modes of liability alleged in the Indictment.”); Marti¢ TJ, para. 434
(“With regard to Counts 3 to 14, and Count 1 insofar as it relates to these counts, the Trial Chamber finds that
the individual criminal responsibility of Milan Martic is one of JCE pursuant to Article 7(1) of the Statute. With
regard to Counts 15 to 19, and Count 1 insofar as it relates to these counts, the Trial Chamber finds that the
individual criminal responsibility of Milan Marti¢ is one of ordering pursuant to Article 7(1) of the Statute. Other
modes of liability pursuant to Article 7(1) and 7(3) of the Statute will not be considered”); Brdanin TJ, paras.
1051-6 (entering convictions based on one or another mode of liability for persecution without any extensive
discussion beyond the matters already addressed in the factual findings).

1% See, for example, Gotovina TJ, para. 2375 (“Consequently, it is not necessary for the Trial Chamber to make
findings on the other modes of liability alleged in the Indictment.”); Nyiramasuhuko TJ, paras. 6120-5
(illustrating that, having analyzed the facts, the Trial Chamber has a discretion, having found the existence of
one mode of liability, to decline to exhaustively explain those modes that are rejected); Martié TJ, para. 434
(“the Trial Chamber finds that the individual criminal responsibility of Milan Marti¢ is one of ordering pursuant
to Article 7(1) of the Statute. Other modes of liability pursuant to Article 7(1) and 7(3) of the Statute will not be
considered.”); Brdanin TJ, paras. 1051-6; Bagosora TJ, paras. 2158, 2186, 2194, 2245 (convicting Bagosora,
after an analysis of the relevant facts, of ordering, direct commission and/or superior responsibility in respect of
certain crimes without extensive discussion of the reasons for declining find participation by way of planning,
aiding and abetting or instigation); Nchamihigo TJ, paras. 357, 371, 374, 376 (finding that the accused instigated
certain crimes through his words and actions without considering or explaining at length why it did not also enter
a conviction for aiding and abetting) and 354 (finding aiding and abetting without considering or explaining at
length why it did not also enter a conviction for instigation).

7 Judgement, paras. 471-3, 482-7.

"% Prosecution Appellant’s Submissions, para. 84 (“The Trial Chamber correctly set out the actus reus”); para.
86 (“The Trial Chamber also correctly set out the mens rea for instigating.”)
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53. Perhaps the real purpose of the Prosecution’s appeal under this ground is to reserve a
back-up form of liability, should the Appeals Chamber grant Mr. Taylor’s appeal in respect of
aiding and abetting. The Appeals Chamber should categorically reject this attempt. As held in

Gotovina:

In these circumstances, any attempt by the Appeals Chamber to derive
inferences for convictions under alternate modes of liability would require
disentangling the Trial Chamber’s findings from its erroneous reliance on
unlawful artillery attacks, assessing the persuasiveness of this evidence, and
then determining whether Marka¢’s guilt was proved beyond reasonable
doubt in relation to the elements of a different mode of liability. Such a
broad-based approach to factual findings on appeal risks transforming the
appeals process into a second trial.'*’

54. The discretion conferred on the Trial Chamber to enter a conviction on the most
appropriate form of participation is undergirded by sound policy considerations. The
Prosecution in this case chose to adopt the blunderbuss approach of charging each and every
mode of liability under Article 6(1) and 6(3). This scattershot approach places a heavy burden
on both the accused and the Trial Chamber to consider each and every mode of liability in
respect of each and every crime alleged in respect of each and every incident of such crime.
No Trial Chamber should be required to elaborately explain its findings in respect of the
modes that were not accepted where it arises from the Prosecution’s own multiplicitous and
expansive pleadings. Indeed, the Prosecution’s own discussion of instigation in its Final Trial
Brief is almost as short as that of the Chamber: Just three paragraphs, with no submissions
whatsoever on the alleged crimes committed in Kailahun or Kono districts in 1998.1*° The
Prosecution’s claim of inadequate reasoning should be estopped by its very own failure to

make adequate submissions on the issue in the course of a 539-page Final Trial Brief.

55. The Chamber acted well within its discretion, and offered more than adequate reasons,
in stating that “having already found that the Accused is criminally responsible for aiding and
abetting ... [it] does not find that the Accused also instigated those crimes.”'*! The Chamber’s
analysis of aiding and abetting was extensive. That discussion was, in turn, based on a
lengthy, albeit deeply flawed, factual analysis. Nothing in the Trial Chamber’s reasoning
suggests that it considered itself legally precluded from making a finding of instigation. The
language adopted is no different from that applied in many previous ICTY and ICTR cases.

% Gotovina AlJ, para. 153.
"0 Prosecution Final Trial Brief, paras. 618-20.
H Judgement, para. 6972.
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No error of legal approach has been established, and no showing has been made that the
Chamber failed to give adequate reasons or that its fact-finding occasions a miscarriage of

justice. Ground 2 of the Prosecution’s appeal should be rejected.
B. THE PROSECUTION’S DEFINITION OF INSTIGATION IS ERRONEOUS

56. The Prosecution fails to give due regard to the differences between instigation and
aiding and abetting, veering perilously close to the claim that any finding of aiding and

abetting must also constitute instigation. This is an erroneous conception of instigation.

57. The established jurisprudence of ad hoc tribunals demonstrates that there is an
elevated element of causality in respect of instigation. Instigation requires “more than mere

1 . . . . . . i
"2 The content of Instigation 18 prompting someone to commit an offence.'*

facilitation.
Exhortation or “prompting” is substantially different from supplying the means with which a
crime may be committed by someone already determined to commit it. Further, instigation
requires a causal connection between the “prompting” and the commission of the crime.'*
Merely relying on the findings which establish aiding and abetting is not enough, because
aiding and abetting does not require this causal connection. At the ICTY, Pordevié was found
to have aided and abetted by omission for his failure to punish MUP officials who committed
crimes. The Prosecution argued that the same facts established Pordevié’s liability for
instigating.'** The Trial Chamber rejected this approach. It held that there must be a “nexus
between the act of instigation and the perpetration of crime,” which evidently would not, in its
view, necessarily always be satisfied where the action had a substantial effect on the
perpetration of the crime."*® This accords with Ori¢, where the Trial Chamber expressly held
that the exhortation “has to be more than merely facilitating the commission of the principal
offence, as it may suffice for aiding and abetting.”'"*" The Ori¢ Chamber also notes that if the
perpetrator is already determined to commit the crime such that any alleged exhortation could
not be said to be a “substantially contributing factor,” then a finding of aiding and abetting

could be entered for material support whereas a finding of instigation would be

"2 Ori¢ TJ, para. 271.

" CDF TJ, para. 223; RUF TJ, para. 2715 Oric TJ, para. 270; Blaski¢ TJ, para. 280; Brdanin TJ, para. 269;
Akayesu TJ, para. 482; Bagilishema Al, para. 30.

" CDF AJ, para. 54; RUF TJ, para. 271: Blaskic TJ. para. 278; Brdanin T, para. 359; Dordevic TJ, para. 2168.
"> Pordevic¢ TJ, para. 2165.

S Dordevié TJ , para. 2168.

"7 Ori¢ TJ, para. 271.
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inappropriate.'* In short, there are differences between the scope of aiding and abetting and

instigation that explain how the former could be found without the latter necessarily arising.

58. The SCSL has adopted this approach. In the CDF case, Kondewa had been convicted
by the Trial Chamber of aiding and abetting crimes in Tongo (by encouraging Kamajors at a
passing out parade to commit crimes), but was acquitted of instigating those same crimes.'®
The Prosecution appealed on the basis that the findings which established the actus reus of
aiding and abetting were sufficient to establish the acrus reus of instigating.'*’ Specifically, it
argued that by proving that Kondewa’s encouragement substantially contributed to the crimes,
it had proved causation in respect of instigating too."' The Appeals Chamber accepted that
the “substantial effect” elements of both aiding and abetting and instigating could be proved
by the same facts.'>* However, the Chamber went on to spell out that in respect of instigating,
it was necessary for the Prosecution to also prove that the “encouragement” was causally
connected to the commission of crimes, in this instance by demonstrating that the soldiers
Kondewa encouraged were the same soldiers who committed the crimes.'”® The Prosecution

had not done so, and so its appeal was dismissed.'>*

59. Fofana was similarly convicted of aiding and abetting at trial but acquitted of
instigation in respect of crimes in Tongo.'> The Prosecution’s appeal was rejected on the
basis that aiding and abetting “does not require a causal connection between the act of aiding
and abetting and the commission of the crime,” whereas instigating does.'*® It was therefore
entirely appropriate for the Trial Chamber to find that Fofana’s “encouragement” may have
been abetting, as it had a “substantial effect” on the military effort in which crimes were
committed, but it was not instigating as it did not itself substantially contribute to the

perpetration of crimes. '’

"8 Ori¢ TJ, para. 274.

" CDF TJ, para. 736.

Y CDF AJ, para. 80.

BUCDF Al para. 80, citing CDF Prosecution Appeal Brief, para. 3.91.
2 CDF Al, para. 84.

"} CDF AJ, para. 85.

" CDF AJ, para. 85.

'S CDF AJ, para. 47.

5 CDF A7, para. 54.

“7 CDF Al, para. 55.
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60. The Prosecution’s submissions again, through selective quotation, create a misleading
impression of the SCSL’s jurisprudence. As discussed above, the Prosecution quotes the CDF
Appeal Judgement that the same facts could prove the “substantial effect” elements of both
instigation and aiding and abetting."*® The Prosecution omits the very next paragraph of the
CDF Appeal Judgement, which confirms that instigating requires that the Prosecution must

still prove the ““causal link” between the “prompting” and the “commission of the crime”.'*°

61. The Prosecution is therefore wrong to the extent that it claims that satisfaction of the
elements of aiding and abetting, in respect of words or actions that have an encouraging
effect, are necessarily tantamount to instigation. This does indeed appear to be the
Prosecution’s view. For example, the Prosecution argues that the actus reus of instigating is
satisfied because “[t]he Trial Chamber found that Mr. Taylor gave ‘advice and direction’ on
matters concerning or directly affecting the RUF and RUF/AFRC military strategy” that
greatly boosted RUF/AFRC morale when conducting military operations and substantially
contributed to the commission of crimes.'®® Yet the Prosecution makes no showing of how
this strategy was an exhortation to commit crimes, much less was connected to the
commission of crimes. This submission almost precisely echoes the argument the Prosecution
made in the CDF Appeal against Fofana, that, as he gave advice as to military strategy which
was found to have substantially contributed to the commission of crimes, he must have
instigated those crimes.'®! This same argument was made, and properly rejected, in the CDF

case.

62. Likewise in its submissions on specific events, the Prosecution simply relies on the
Trial Chamber’s findings that Mr. Taylor encouraged the RUF/AFRC in its military strategy
to take or hold Kono,'®* to open a training base or construct an airstrip,'® and to capture
Freetown,'® and asserts that Mr. Taylor is guilty of instigating the crimes which followed
each of these events because the crimes “followed Mr. Taylor’s instigation.”' However, the
Prosecution offers no evidence that Mr. Taylor encouraged the commission of any crimes or

that the purported instigation caused the crimes.

"% prosecution Appellant’s Submissions, para. 88, citing CDF Al, para. 84.
" CDF AJ, para. 85. See also CDF Al, para. 54.

"% prosecution Appellant’s Submissions, para. 88.

"' CDF AJ, para. 47.

"2 prosecution Appellant’s Submissions, paras. 93-5.

' prosecution Appellant’s Submissions, para. 96.

'* Prosecution Appellant’s Submissions, para. 98.

' prosecution Appellant’s Submissions, paras. 93, 95, 97-8.
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63. The Chamber’s findings do not support a finding that Mr. Taylor instigated any
crimes. Firstly, as outlined above, instigating requires that the accused’s prompting must be
“prompting to commit an offence”. Yet the Chamber did not find that Mr. Taylor encouraged
the RUF/AFRC to commit crimes (rather it found Mr. Taylor advised the RUF/AFRC to take
certain strategic, and non-criminal, decisions). This is not surprising since it was the
RUF/AFRC which “pursued a policy of committing crimes”,'®® a plan in which Mr. Taylor

167 Indeed, the Judgement characterises Mr. Taylor’s relationship with the

played no part.
RUF/AFRC as that of quid pro quo,'®® based on “converging and synergistic interests”,'®’
which were “military, not criminal”.'™ Mr. Taylor’s position vis-a-vis instigating, as found by
the Chamber, was thus similar to that of Fofana in the CDF case, as found by the Appeals
Chamber, in that Fofana “substantially contributed to the military etfort, but not the crimes as
such.”'"" All the instances cited by the Prosecution simply fall under this head: advice to the
RUF/AFRC to take or hold Kono,'” to open a training base or construct an airstrip,'” and to

174

capture Freetown, ™ is advice “directed at the military campaign ... not ... incitement to

perpetrate unlawful acts.”'”

64. None of the advice given by Mr. Taylor constituted encouragement to commit crimes.
The advice given by Mr. Taylor to Bockarie to get to Freetown “by all means”'’® — as has
been extensively argued in Mr. Taylor’s appeal with respect to planning — is ambiguous and is
more likely to refer to military means than to the commission of crimes. Likewise, the
comment that Bockarie should make the operation “fearful”'”’ reasonably means scaring the
opposing army in terms easily understood in the region where fighters were known to tight
naked, or conduct pre-battle rituals to strengthen their courage and intimidate the other

178

side.” ™ The Kamajors conducted the same ceremonies, and in this context it is relevant that

neither of Mr. Taylor’s comments (“by all means” and “fearful”’) were as explicit as the words

' Judgement, para. 6793.

"7 Judgement, paras. 6895-9,

' Judgement, para. 6898.

169 Judgement, para. 6895.

' Judgement, paras. 6896-9,

""" CDF AJ, para. 55.

"2 Prosecution Appellant’s Submissions, paras. 93-5.
'3 Prosecution Appeliant’s Submissions, para. 96.
'* Prosecution Appellant’s Submissions, para. 98.
'> CDF Al, para. 56.

76 Prosecution Appellant’s Submissions, para. 98.
"7 Prosecution Appellant’s Submissions, para. 98.
'® CDF T7, para. 317; Judgement, paras. 4069-94.
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spoken by Fotana to the Kamajors that “any commander failing to perform accordingly and
losing your ground, just decide to kill yourself there” and “destroy the soldiers finally from

"7 or those of Kondewa who said that “a rebel is a rebel: surrendered, not

where they were,
surrendered, they’re all rebels ... [t]he time for their surrender has long since been exhausted,
so we don’t need any surrendered rebel.”'® If neither Fofana’s nor Kondewa’s
encouragement amounted to instigating,'S! Mr. Taylor’s much more ambiguous advice, more
removed from the time and place in which the crimes were committed than Fofana’s or

2

Kondewa’s,18 could never amount to instigating. As such, all the advice the Prosecution
gating

contends was instigation was properly rejected as such by the Chamber.

65. Secondly, the Appeals Chamber has already stressed the importance of proving a
“causal link” between the act of prompting and the commission of crimes.'®® The Trial
Chamber found no such link. As stated above, the Chamber found that the RUF/AFRC
committed crimes as part of its own modus operandi, not as a result of any external

184 Any advice Mr. Taylor offered, which was (as above) directed to non-criminal

influence.
military aims, had no impact on whether crimes were committed. Take the Prosecution’s
claim that Mr. Taylor’s advice to Bockarie to capture Kono gave rise to Operation Fitti Fatta
and “resulted in the RUF and RUF/AFRC forces committing crimes.”'®* Yet the Chamber
found no crimes to have been committed during Fitti Fatta;'*® what crimes were committed in
Kono District in mid-1998 were independent and incidental to it,"” and therefore had nothing
to do with Mr. Taylor’s supposed advice. The same is true of the next attempt to take Kono in

December 1998; the Chamber could not find crimes to have been committed directly as a

result of this operation, but only, possibly, coinciding temporally with it, and not necessarily

""" CDF AJ, para. 56.

""" CDF TJ, para. 321; CDF AJ, para. 77.

"1 CDF AJ, paras. 56, 85; CDF TJ, para. 744.

"2 CDF AJ , para. 57, in which the Appeals Chamber laid importance on the separation in time and place of the
act of instigation from the commission of crimes. See also, Nahimana AJ, para. 519, where the Chamber found
that the temporal difference was sufficient to negate the impact of the encouragement.

"3 CDF AJ, para. 54.

184 Judgement, para. 6793,

'3 Prosecution Appellant’s Submissions, para. 95.

186 Judgement: VII, Factual and Legal F indings on Alleged Crimes.

"7 The crimes found to have occurred in Kono in mid-1998 by the Chamber had no connection to Fitti Fatta:
Judgement, paras. 676-84, 711-3, 737-47 (killings); paras. 895-8, 1080-146, 1199-201 (sexual slavery); paras.
1210-32 (physical violence); paras. 1664, 1707, 1709-10, 1735-8, 1744-7, 1752 (enslavement); paras. 1879-900
(pillage); paras. 2029, 2031 (terrorism).
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n any way connected with the offensive itself, ' Suggestively, this offensive was after Mr.
Taylor supposedly told Bockarie to get to Freetown “by all means” and to make the operation
“fearful”, demonstrating that these messages did not prompt RUF/AFRC commanders to
pursue the commission of crimes as part of the military campaign, but were instead directed to
military objectives. Nor was this advice linked to the crimes committed in and around
Freetown in 1999; indeed, the Chamber found that the only action the RUF/AFRC forces
committed whilst in Freetown that could be linked to Mr. Taylor’s giving of advice was the
freeing of prisoners from Pademba Road prison (itself challenged fourth hand hearsay).'®’
This lack of causation between the giving of advice and the commission of crimes is another
reason why the Chamber was right to conclude that Mr. Taylor was not guilty of instigating

crimes.

66. In terms of mens rea, the Chamber found Mr. Taylor guilty of the lesser standard of
aiding and abetting, and not of the intent or knowledge necessary to sustain a conviction for
instigating. Again, the Chamber found Mr. Taylor’s encouragement, like that of Fofana, “was
directed at the military campaign and does not include any incitement to perpetrate unlawful

acts.”'" 1t simply did not amount to the mens rea requirements for instigating.

67. SCSL jurisprudence has established that the mens rea for instigating is that the
accused must either possess an intention to provoke the commission of a crime, or knowledge
that a crime would likely be provoked as a result of that instigation.'”' This is distinct from
the mens rea of aiding and abetting, which is (at least as interpreted by the Chamber, but
which is challenged by Mr. Taylor in his appeal) that the accused has knowledge that his acts
assist the commission of a crime.'”> Mr. Taylor was convicted on the basis that he possessed
this latter standard of mens rea. In particular, the Chamber reasoned that Mr. Taylor knew the
RUF/AFRC’s operational strategy to commit crimes,'” and so was aware that any assistance

he gave to the RUF/AFRC was assisting in the commission of crimes. '™

8 Judgement, para. 1424 (“approximately December 1998”); para. 1540 (“approximately August through
December 1998”); para. 1694 (“approximately December 1998 onwards”). See Defence Appellant’s
Submissions, Ground of Appeal 22.

* Judgement, paras. 3588-9, 3605.

" CDF AJ, para. 56.

! CDF TJ, para. 223; CDF AJ, para. 51. See also: RUF TJ, para. 271.

192 See, e.g. RUF TJ, para. 280.

193 Judgement, para. 6885.

194 Judgement, para. 6949.
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68. The Prosecution argues that this and similar findings by the Chamber satisfy the mens
rea component for instigating, i.e. that Mr. Taylor’s general awareness that crimes had been
or were likely to be committed by the RUF/AFRC was sufficient.'® However, the standard of
awareness required for instigating is higher than this general awareness standard. Case law
from the SCSL, ICTR and ICTY supports the view that the accused must be aware that it is

his specific act of instigation which results in crimes being committed.

69. The most analogous case to that of Mr. Taylor’s is, again, the CDF case. In that case,
Fofana addressed the Kamajors at a passing out parade, after listening to Norman urging them
to commit crimes,””® and encouraged the same soldiers that having heard Norman’s
instructions they were to “perform accordingly”."”’ Having listened to Norman urging the
Kamajors to commit crimes, Fofana had a general awareness that crimes were likely to be
committed, and indeed, this was sufficient for a finding that he possessed the mens rea for
aiding and abetting in respect of this incident.'*® However, when it came to instigating, the
Appeals Chamber found that because Fofana’s words were ambiguous and not necessarily in
themselves urging the Kamajors to commit crimes, it was open for the Trial Chamber to
decide he lacked the mens rea for instigating.'”” In other words, Fofana’s general awareness
that the Kamajors were likely to commit crimes was insufficient to satisfy the awareness
threshold of instigating because Fofana could not be said to have been aware that it was his

words that specifically encouraged the Kamajors to do so.

70. The standard applied by Trial Chamber IL* and at the ICTY and ICTR,*' demands
that, at a minimum, the accused must know that the commission of crimes is a result of his
instigation. Indeed, at the ICTY and ICTR, some cases have gone further and held that only
intent, rather than an awareness of a substantial likelihood, will suffice. In Ori¢ the Trial
Chamber examined previous case law on the issue and determined that the standard was one

202

of intent and awareness.”* In Bagilishema, Kordi¢ and Semanza, the respective trial chambers

also held that the standard was one of intent or of intent and awareness.”” The general thrust

"% Prosecution Appellant’s Submissions, paras. 90-1.

" CDF AJ, paras. 43-4.

"7 CDF A, para. 56.

"* CDF T, para. 724.

" CDF AJ, para. 56.

200 Judgement, para. 471.

' For example, Kordi¢ and Cerkez AJ, para. 32; Pordevié TJ » para. 1870; Nahimana AJ, para. 480.
> Ori¢ TI, para. 277-9.

203 Bagilishema TJ, para. 31; Kordié¢ and Cerkez TJ, para. 387; Semanza TJ, para. 388.
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of the jurisprudence is that the standard for mens req s, at the very least, either one of intent,
or awareness that the accused’s instigation would likely provoke the commission of crimes.
This is clearly a higher standard than the Trial Chamber’s finding that Taylor possessed a
general awareness that the RUF/AFRC had an operational strategy to commit crimes,’*

which as in the Fofana case, does not cross the mens rea threshold for instigating.

71. The Prosecution does not show how the findings it presents satisfy such mens rea
requirements. Again, while it argues that Mr. Taylor encouraged the RUF/AFRC in its
military operations, it does not demonstrate that he intended the RUF/AFRC to commit
crimes or that he knew the RUF/AFRC were likely to commit crimes because of his
instigation as opposed to the RUF/AFRC simply committing crimes on its own initiative. [t
relies on the Trial Chamber’s findings that Mr. Taylor’s general awareness that the
RUF/AFRC were likely to commit crimes was sufficient. However, as with Fofana, this is not

enough. The Prosecution’s appeal must therefore be rejected.

-4 Judgement, para. 6885.
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GROUND THREE: THE TRIAL CHAMBER DID NOT ERR IN DECLINING TO
CONVICT MR. TAYLOR FOR CRIMES COMMITTED IN CERTAIN LOCATIONS
IN FIVE DISTRICTS OF SIERRA LEONE ON THE GROUND THAT THEY FELL
OUTSIDE THE SCOPE OF THE INDICTMENT

A. OVERVIEW

72. The Prosecution argues as its third ground of appeal that the Trial Chamber erred by
failing to enter convictions for certain crimes that were pleaded as occurring “throughout”
certain districts of Sierra Leone and “in various [unspecified] locations, including” those
explicitly specified in the Indictment.?’’ The Prosecution maintains that it was error to find
that crimes whose locations were pleaded in this way fell outside the scope of the

206

Indictment™™ and that the manner in which they were pleaded was tantamount to not pleading

any locations.”"’

73. The Prosecution further argues that, given the sheer scale of the alleged crimes and the
fact that Mr. Taylor was not charged with personal commission, the non-exhaustive pleading
of locations in the Indictment was sufficient,”*® and any defects in pleading were “harmless”
because Mr. Taylor “suffered no prejudice in his ability to defend himself against the

»209 Further, and in the alternative, the Prosecution argues that the Trial Chamber

allegations.
erroneously failed to consider whether timely, clear, and consistent notice of the locations was
given to Mr. Taylor through “other pre-trial communications,” thereby serving to cure any

defective pleading in the Indictment.?!°

74. The Prosecution’s arguments are unfounded and devoid of merit. Moreover, the
authorities relied upon by the Prosecution do not support the arguments for which they have
been cited. Accordingly, the Defence submits that the Prosecution’s third ground of appeal

should be dismissed in its entirety.

% Prosecution Appellant’s Submissions, para. 103.
*% Prosecution Appellant’s Submissions, para. 101.
*7 Prosecution Appellant’s Submissions, para. 103.
*% Prosecution Appellant’s Submissions, para. 103.
209 Prosecutlon Appellant’s Submissions, para. 104.
*1% Prosecution Appellant’s Submissions, para. 105.
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75. The Defence first responds to the Prosecution’s arguments relating to the required
degree of specificity for the pleading of locations in the Indictment, following which issues

relating to the purported cure of any defects in pleading are addressed.

B. PLEADING THE OCCURRENCE OF CRIMES “THROUGHOUT” KAILAHUN DISTRICT OR
“IN VARIOUS LOCATIONS, INCLUDING” WERE LEGALLY INSUFFICIENT TO BRING

UNSPECIFIED LOCATIONS WITHIN THE PURVIEW OF THE INDICTMENT
(a) Required Degree of Specificity of an Indictment

76. The Indictment serves as the “primary accusatory instrument” in international criminal
proceedings and alleged crimes must be pleaded with “sufficient detail [regarding] the
essential aspect of the prosecution case.”'! Indeed, it is a fundamental right of an accused to
be informed promptly and in detail of the nature and cause of the charges against him, and to
have adequate time and facilities for the preparation of his defence.*'> The Defence agrees
that the fundamental question in determining whether an indictment is pleaded with sufficient
particularity is whether an accused has been provided with enough detail to prepare his

defence.?!

77. It is on the basis of the indictment that an accused is able to formulate his defence and,
where necessary, to produce evidence that counters accusations brought by the Prosecution
regarding his participation in, and criminal responsibility for, the charged acts at a certain
place and at a certain time. Requiring an accused to undertake his defence without being
informed of the exact nature of the charges against him infringes Mr. Taylor’s right under
Article 17(4)(a) of the Special Court’s Statute, “[t]o be informed promptly and in detail ...of
the nature and cause of the charge against him...,”*'* the infringement of which also infringes
upon his right to a fair trial. The fundamental principle of the right to be informed promptly

and in detail is also recognised by all major human rights instruments 2!*

" Kupreskic AJ, para. 114; Blaskié Al para. 220.
212 Ntakirutimana TJ, para. 42; Kupreskic AJ, para. 88. As pointed out by the Hadzihasanovi¢ Trial Chamber,
this right “translates into an obligation on the Prosecution to plead the material facts underpinning the charges in
the indictment”, Hadzihasanovié Decision on Form of Indictment, paras. 8-9. In so arguing, the Trial Chamber
sought recourse to relevant provisions of several international human rights instruments, including Article 14 of
the ICCPR and Article 6 of the ECHR.

Prosecution Appellant’s Submissions, para. 107. Semanza TJ, para. 44; Kupreski¢ AJ, para. 88.

Article 17(4)(a) of the Statute. See also Art. 20(4)(a) of the ICTR Statute and Art. 21(4)(a) of the ICTY
Statute.

15 See for example: Article 14(3)(a) of the ICCPR: In the determination of any criminal charges against him,
everyone shall be entitled to the following minimum guarantees, in full equality: (a) to be informed promptly and

213
214
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78. Furthermore, ICTY and ICTR pleading practice require an indictment to contain
essential factual information as to “the identity of the victim, the place and the approximate
date of the alleged offence and the means by which the offence was committed.”?'® This
places an ongoing duty on the Prosecution to state the material facts underpinning the charges

27 As emphasized by the Trial Chamber in the Brdanin case: “The

in the indictment.
indictment must state all of the material facts upon which the prosecution relies to establish
the charges laid” (emphasis in the original).’'® The materiality of a fact is to be determined on
a case-by-case basis; relevant factors are the form of participation alleged in the indictment

and the proximity of the accused to the underlying crime.?"”

79. Applicable jurisprudence recognises that the indictment has a fundamental role in
criminal proceedings in identifying each of the essential factual ingredients of the crimes

charged.”*’

These essential factual ingredients must be pleaded expressly, although in some
circumstances it is sufficient that they are expressed by necessary implication. As emphasised
by the Brdanin Chamber, this rule is no “mere technicality; compliance with it is essential to
enable the accused to know the nature of the case against him.”**' In this regard, the legal pre-
requisites underlying a crime constitute a material fact which must thus be pleaded in the
indictment.”? “This fundamental rule of pleading, however, is not complied with if the

pleading merely assumes the existence of the pre-requisite. %

in detail in a language which he understands of the nature and cause of the charges against him; Article 6(3)(a)
of the ECHR: Everyone charged with a criminal offence has the Jollowing rights:(a) to be informed promptly, in
a language which he understands and in detail, of the nature and cause of the accusation against him: Article
8(2)(b) of the ACHR: During the proceedings, every person is entitled, with Jull equality to prior notification in
detail to the accused of the charges against him. The African Charter on Human and People’s Rights does not
contain a similar provision but the African Commission on Human and Peoples’ Rights held in the Media Rights
Case, para. 43, that the right to a fair trial includes the requirement that persons arrested “shall be informed at the
time of arrest, in a language which they understand of the reason for their arrest and shall be informed promptly
of any charges against them.”

216 Krnojelac First Decision on the Form of Indictment, para. 12, citing Blaski¢ Dismissal Decision, para. 20.

=7 Kupreski¢ AJ, para. 88,

*' Brdanin Decision on Form of Indictment, para. 27 (emphasis in original).

21 Rutaganda AJ, para. 301; Ntagerura TJ, para. 31; Kupreskic AJ » para. 89. See also Karemera Decision on the
Form of Indictment, para. 17.

* “An indictment must contain information as to the identity of the victim, the place and the approximate date
of the alleged offence and the means by which the offence was committed”, Krnojelac First Decision on the
Form of Indictment, para. 12. See also Blaski¢ Dismissal Decision, para. 20.

*' Brdanin Decision on Form of Indictment, para. 48. See also Kupreskic AJ here the ICTY Appeal Chamber
stated that lack of specificity in an Indictment was not “a minor defect nor a technical imperfection. It goes to the
heart of the substantial safeguards that an indictment is intended to furnish to an accused, namely to inform him
of the case he has to meet”, para. 122. See also Simié AJ, para. 74.

2 Hadsihasanovic Decision on Form of Indictment, para. 10,

™ Brdanin Decision on Form of Indictment, para. 48 (emphasis in the original); See also Hadzihasanovié
Decision on Form of Indictment, para. 10.
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(b) Limited Exceptions to the Specificity of an Indictment

(1) Clarity as to Locations Charged in the Indictment: Indirect or Secondary

Perpetration and Remoteness of the Accused from the Crime Base

80.  While relevant jurisprudence allows for the pleading of secondary modes of
participation, such as planning and aiding and abetting with less precision than the pleading of
primary and direct modes of perpetration, ** the Prosecution “remains obliged to give all the

particulars it is able to give.”?*®

Indeed, the obligation on the Prosecution to specify never
ceases. That means the Prosecution has an ongoing obligation to identify the “particular acts”
or the “particular course of conduct” of the accused which has given rise to charges in the
indictment.”® Indeed, “the Prosecution is expected to know its case before it goes to trial. It is
not acceptable for the Prosecution to omit the material aspects of its main allegations in the
indictment with the aim of moulding the case against the accused in the course of the trial

depending upon how the evidence unfolds.”**’

81. In this case, it remains true that Mr. Taylor was not charged with personal commission
of the charged crimes in the Indictment.?*® Nevertheless, the Prosecution was required to
identify the “particular acts” or “the particular course of conduct” on the part of Mr. Taylor
which forms the basis for the charges in question.”*’ Using a broad context and pleading the
location of the crimes charged in terms of absolute generality™’ is impermissible under

applicable jurisprudence.

82.  Allowing the pleading of locations of the crimes in terms of absolute generality, like

31

the Prosecution did in this case,*' would provide the Prosecution with the opportunity to

% Blaski¢ AJ, para. 211; Rutaganda AJ, para. 301.

>3 Blaski¢ AJ, para. 218.

= Blaski¢ AJ, para. 213; Krnojelac First Decision on the Form of Indictment, para. 13; Krnojelac Second
Decision on the Form of Indictment, para. 18; Brdanin Decision on Form of Indictment, para. 20; Ntagerura TJ,
para. 35; Karemera Decision on the Form of Indictment, para. 12.

= Kupreski¢ AJ, para. 92. See also Krnojelac Second Decision on the Form of Indictment, para. 23; Blaskié A,
para. 220.

2 Prosecution Appellant’s Submissions, para. 110.

= Blaski¢ AJ, para. 213.

*% See Prosecution Appellant’s Submissions para. 108, stating that “every location in Kailahun was in issue in
respect of those crimes™ (emphasis in original). By adopting such a general approach the Prosecution clearly
failed to particularise one of the essential factual ingredients of the crimes charged, namely where the alleged
offence occurred.

“! See Prosecution Appellant’s Submissions, para. 108, stating that “every location in Kailahun was in issue”;
para. 112 stating that “the list of locations where these crimes occurred was not meant to be exhaustive”.
Pleading locations in such general terms was clearly designed to allow the Prosecution to bolster its case against
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bolster its case continuously with new charges, allegations, material facts and evidence and
mould it around the case as it unfolded during trial. In such circumstances it would be
impossible for an accused to have a fair trial, inasmuch as it would be virtually impossible for
him to prepare an effective defence. The overall approach of the ad hoc Tribunals has been to
firmly root the requirement that all material facts be pleaded in the indictment with the
accused’s ability to have a fair trial. The Trial Chamber’s finding that evidence concerning
locations not specifically pleaded in the indictment falls outside the scope of the Indictment

is, consequently, correct and fully in accord with applicable jurisprudence.

83.  Drawing from the jurisprudence of the ad hoc tribunals, the International Criminal
Court (ICC) recently declined to consider locations that were not explicitly mentioned in the
charging instrument.”? In the Mbarushimana case, the Chamber refused to consider locations
that were not specifically mentioned in the Indictment, notwithstanding the use of the term
“including” by the Prosecution. *** Much like the Trial Chamber in this case, the
Mbarushimana Chamber determined that the list of locations specifically named in the DCC
was to be read as being exhaustive, bearing in mind fair trial principles; it, therefore, refused
to review evidence relating to locations outside the scope of the DCC. This standard for
evaluating the specificity of pleaded locations was applied by the Mbarushimana Chamber,
despite the fact that the Prosecutor was seeking to charge the Suspect with the most indirect
form of criminal liability recognized under the Rome Statute,”* and despite the remoteness of

the Suspect (based in Europe) from the crime base (Eastern Congo-DRC). The

Mr. Taylor with new allegation and material facts depending on how the evidence unfolds during trial. Such an
approach is impermissible in criminal proceedings.

** See Mbarushimana Decision on Confirmation of Charges, p. 149. Although the pre-trial procedure at the ICC
differs from those at other international tribunals/ courts, the Pre-trial Chamber examines the charging
nstrument (i.e., the “Document Containing the Charges” or “DCC”) in respect of its specificity with the same
rationale of safeguarding the accused’s rights to be informed and to be able to adequately prepare his defence.
The only difference between the ICC practice, on the one hand, and those of the Special Court and ad hoc
tribunals, on the other hand, is that the latter require the Prosecution to know its case before the start of the Trial,
while the ICC requires the Prosecution to know its case before the start of the Confirmation of Charges Hearing.
233 See Mbarushimana Decision on Confirmation of Charges, paras. 79-85, see in particular para. 82: “The
Chamber is concerned by this attempt on the part of the Prosecution to keep the parameters of its case as broad
and general as possible, without providing any reasons as to why other locations where the alleged crimes were
perpetrated cannot be specifically pleaded and without providing any evidence to support the existence of
broader charges, seemingly in order to allow it to incorporate new evidence relating to other factual allegations
at a later date without following the procedure established under article 61(9) of the Statute. The Prosecution
must know the scope of its case, as well as the material facts underlying the charges that it seeks to prove, and
must be in possession of the evidence necessary to prove those charges to the requisite level in advance of the
confirmation hearing. The DCC must contain a statement of the material facts underlying the charges, to include
the dates and locations of the alleged incidents to the greatest degree of specificity possible in the
circumstances.”; See also Ruto Decision on Confirmation of Charges, at para. 99: ““... Therefore, the Chamber
will only assess the evidence with respect to the events that according to the Prosecutor's allegations took place
in the locations explicitly referred to in the Amended DCC.”

#* Article 25(3)(d) of the Rome Statute.
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Mbarushimana Chamber accepted the arguments put forth by the Defence, to the effect that
the Prosecution could not reasonably be allowed to use an indictment as a “catch-all”
document, leaving the Defence with the burden of guessing the material facts of the alleged

crimes.”>®

(¢) The “sheer-scale” doctrine

84. In some circumstances, it is sufficient that factual elements of the crimes charged in
the indictment are expressed by necessary implication. In this regard, a “sheer-scale” doctrine
has been recognized and applied by the ad hoc Tribunals as forming an exception to the
specificity requirements at the ICTR and ICTY. However, this exception was been recognized
as being a narrow, case-by-case exception. Indeed, and as was stated by the Nrakirutimana
Trial Chamber: “the sheer scale of the alleged crimes may well make it impracticable to
require a high degree of specificity.””® More is required than an assumption of
impracticability as forming the basis for the applicability of this exception; an analysis of its
applicability on a case-by-case basis is required. Such an approach has been endorsed by this
Appeals Chamber which has acknowledged the “narrow exception” that the sheer-scale

237 Furthermore, this narrow exception allows for non-essential

doctrine represents.
information, such as the names of victims and exact date of the crime, to be omitted from the

indictment, as opposed to locations and places.?*

85. Relying on the Sesay Appeals Judgement, the Prosecution argues that the Trial
Chamber in this case erred in failing to follow binding jurisprudence from the RUF case on
the “sheer-scale” exception to the specificity requirement.”*’ Specifically, an error of law is
alleged, in that the Trial Chamber failed to conclude that, in light of the sheer scale of the
involved crimes, coupled with the fact that Mr. Taylor was not charged with personal
commission, alleging a non-exhaustive list of locations in the Indictment was sufficient.”*
The Defence submits that the facts of both cases are distinguishable and this argument must,

consequently, fail.

233 See Mbarushimana Defence Request, para. 4.

> Ntakirutimana TJ, para. 57. (emphasis added) See also Kupreski¢ Al, para. 89.

7 See RUF AJ, para. 52, emphasizing that “there is a narrow exception to the specificity requirement for
indictment (...) In some cases the widespread nature and the sheer scale of crimes make it unnecessary and
impracticable to require a high degree of specificity.” (emphasis added) See also AFRC AJ, para. 41.

*¥% «_ The Prosecution need not specify every single victim that has been killed or expelled,” Kupreskic AJ, para.
90.

> Prosecution Appellant’s Submissions, paras. 113 to 118,

** Prosecution Appellant’s Submissions, paras. 113 to 118, especially, para. 114.
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86. The difference between this case and the particular circumstances of the accused
Morris Kallon in the RUF case is that Kallon’s liability was pursuant to his participation in a
joint criminal enterprise (JCE),**' unlike in this case, where Mr. Taylor’s liability is pursuant
to aiding and abetting and planning. In the circumstances of a conviction for JCE, it might
arguably be permissible to invoke and apply the sheer-scale exception to the specificity
requirement, if the particular circumstances of the case so warrants; however, such a rationale
cannot be sustained in the circumstances of the modes of liability for which convictions were
entered in this case. The applicability of this narrow exception remains in the discretion of the
Trial Chamber and should be assessed on a case-by-case basis. Accordingly, the Defence
submits that the Trial Chamber correctly determined that a non-exhaustive list of locations
was not sufficient to satisfy the requisite degree of specificity and thus, the Trial Chamber

committed no error when it did not apply the sheer-scale exception in the instant case.

(d) Conclusion regarding defects in an Indictment and the required degree of

specificity as to locations

87. In conclusion, a defective indictment is such a severe infringement of the Accused’s
rights that it may, “... in certain circumstances cause the Appeal Chamber to reverse a

conviction.”**

In situations where material facts were not in the possession of the Prosecution
before the commencement of the trial, making it naturally impossible for the Prosecution to
plead those facts in the indictment, “doubt must arise as to whether it is fair to the accused for

the trial to proceed.”**

In this connection, the situation where the evidence at trial turns out
differently than expected “may require the indictment to be amended, an adjournment to be

granted, or certain evidence to be excluded as not being within the scope of the indictment.”***

88. In this case, the Prosecution has conceded that the allegations in question are
material™ and yet, the Prosecution fails to adequately address the question of whether the
allegations are “factually and/or legally distinct from [a basis for conviction] already alleged
in the indictment.”**¢ Crucially, the presence or absence of new counts in an Indictment is not

determinative when considering whether the Prosecution is effectively introducing new

*! Prosecution Appellant’s Submissions, paras. 113 - 114.
“ Kupresklc Al, para. 114.
Kupreskzc Al, para. 92, citing Krnojelac First Decision on the Form of Indictment, para. 40,
“K upreski¢ AJ, para. 92.
4 Prosecuuon Appellant’s Submissions, para. 121.
“ Halilovi¢ Decision on Leave to Amend the Indictment, para. 30.
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charges by virtue of its pleading regime.**’ Furthermore, additional material facts “factually
and/or legally distinct from any already alleged in the indictment” that create a basis for
conviction must be considered to be a new charge. Thus, “[w]here the evidence at trial turns
out differently than expected, an amendment of the indictment may be required, an
adjournment may be granted, or certain evidence may be excluded as being outside the scope

of the indictment.”**®

89. On the basis of the foregoing, the Defence submits that the Prosecution’s failure to
expressly plead the locations in question in the Indictment resulted in defects in pleading.
Accepting the Prosecution’s arguments would leave the Defence with the burden of
challenging the Prosecution evidence as both crime base evidence, triggering Mr. Taylor’s
criminal responsibility, and as evidence going to a “chapeau” element of charged crimes, such

2% nature of attacks. The Defence should not reasonably be

as the “widespread or systematic
left with the burden of countering Prosecution evidence in any way it could possibly be used
by or benefit the Prosecution’s case. The responsibility of making a clear and consistent case
in a timely fashion lies with the Prosecution. As such, the Trial Chamber did not err in fact
and/ or law when it found that crimes occurring in locations not expressly pleaded in the

Indictment fell outside the scope of the Indictment.

C. THE DEFENCE RAISED THE ISSUE OF EVIDENCE FALLING OUTSIDE THE TEMPORAL,
AND GEOGRAPHICAL SCOPE OF THE INDICTMENT AT THE PRE-TRIAL AND TRIAL

PHASES OF THE CASE

90. In paragraphs 104 and 174 to 182 of its Appeal Brief the Prosecution observes that
Mr. Taylor never challenged the specificity of the pleading of the locations at any stage of the
proceedings, nor alleged any prejudice to his ability to defend himself. This observation is

utterly incorrect.

91. Contrary to the Prosecution’s argument, the Defence repeatedly objected to evidence

falling outside the geographical and temporal scope of the Indictment during the proceedings

7 See Krnojelac First Decision on the Form of Indictment, para. 19, stating that “[tJhe Trial Chamber has
obtained the impression that the prosecution may have taken the opportunity to add new charges for which leave
is required. .. It is true, as the prosecution says, that no new counts have been added to the indictment. But that is
only because of the pleading style adopted by the prosecution in this case; each count has been pleaded... in
terms of absolute generality, leaving it to the material facts pleaded in respect of that count to reveal the specific
details which are required... and which should, strictly, have been pleaded in the count itself.”

=48 Kupreski¢ AJ, para. 92; Blaski¢c AJ, para. 220. See also, Halilovi¢ Decision on Leave to Amend the
Indictment, para. 30; Pr/i¢ Decision on Leave to Amend the Indictment, para. 13;

=49 See, Article 2 of the Statute.
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below. Significantly, and by way of example, the Defence expressed its concerns in its Pre-
Trial Brief,** by raising specific objections at the time the evidence in question was sought to
be introduced,>! by filing a motion to exclude evidence falling outside the scope of the

% and in its Final Trial Brief, 253 Accordingly, the Prosecution’s submission that

Indictment,
the Defence sat on its rights and did not challenge the lack of specificity of the Indictment is

misplaced.

92. Moreover, and irrespective of whether or not the Defence challenged the form of the
Indictment during the trial proceedings, the Trial Chamber is entitled to raise the issue
proprio motu as part of its inherent role in guaranteeing a fair trial >* As such, the Trial
Chamber cannot be said to have erred in law when considering the issue of a defective

indictment due to an absence OF objections raised by the Defence during trial proceedings.

D. TIMELY, CLEAR AND CONSISTENT NOTICE OF UNSPECIFIED LOCATIONS IN THE
INDICTMENT WAS NOT GIVEN TO MR. TAYLOR BY PROSECUTION PRE-TRIAL

COMMUNICATIONS
(a) Curing a defective indictment

93. The Prosecution argues that the Trial Chamber erred in law by failing to consider
whether “timely, clear and consistent notice” of locations not explicitly specified in the
Indictment was given to Mr. Taylor by “other pre-trial communications,” so as to cure any
defects in the defective Indictment.”>® “Other pre-trial communications” are said to
encompass the Prosecution’s Pre-Trial Brief and annexed summaries of anticipated testimony,
pre-trial disclosures and, in some cases, explicit reference in the Prosecution’s Opening

256

Statement.” The Prosecution also maintains that any defects in pleading were “harmless”

because Mr. Taylor “suffered no prejudice in his ability to defend himself against the

allegations.”*>’

* Defence Pre-Trial Brief, paras. 9-23.

> See e.g. TT, TF1-334, 18 April 2008, p. 8054; TT, TF1-334, 21 April 2008, p. 8077; TT, TF1-028, 7 May
2008, p. 9148; and TT, TF1-579, 5 November 2008, p. 19798.

> Defence Motion to Exclude Evidence.

“* Defence Final Trial Brief, paras. 28-46.

5 See Krnojelac First Decision on the Form of Indictment, para. 18.

3 Prosecution Appellant’s Submissions, para. 105.

> Prosecution Appellant’s Submissions, para. 105.

*7 Prosecution Appellant’s Submissions, para. 104.
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94. The Defence submits that established case law demonstrates the Prosecution’s
arguments are legally infirm and misplaced. While international case law recognizes that a
defective indictment may be cured by a ‘timely, clear and consistent notice,’ it does so while
applying a restrictive approach, and emphasizes that “in light of the factual and legal
complexities normally associated with the crimes within the jurisdiction of [a tribunal], there
can only be a limited number of cases that fall within that category.”*>® The Defence avers
that the present case does not fall within the exception and, consequently, the Prosecution’s

arguments must fail.
(b) A restrictive approach limited to rare situations

95. The Prosecution at bar argues that since other pre-trial communications encompass
crimes and locations outside the scope of the Indictment, Mr. Taylor was duly informed of the
charges and therefore his ability to prepare his Defence was not impaired. The Prosecution
relies on SCSL,>’ ICTR, and ICTY case law*® in support of its averments, however, a closer
examination of these jurisprudential sources confirms that a restrictive approach obtains, both

in terms of the articulation and application the exception at issue.

96. The seminal case which forms the basis for subsequent jurisprudence on this issue is
the ICTY Appeals Chamber’s judgement in the Kupreskic¢ case.”®' In Kupreski¢, the Appeals
Chamber stated that, “[i]f such a fundamental defect can indeed be held to be harmless in any
circumstances, it would only be through demonstrating that Zoran and Mirjan Kupreskié’s
ability to prepare their defence was not materially impaired.”**? It concluded that neither the
disclosed evidence nor the information conveyed in the Prosecution’s Pre-Trial Brief and

knowledge acquired during the trial, sufficiently informed the accused of the charges against

258 Kupreskic AJ, para. 114. See for a few examples, Ntagerura AJ, paras. 6 and 32, stating that the
Prosecution’s ability to cure an Indictment “is not unlimited.” See, also, Ntakirutimana AJ, para. 125; The
Krnojelac First Decision on the Form of Indictment, para. 15, where the Chamber stated: “/t is true that, in a
limited class of case[s], less emphasis may be placed upon the need for precision in the indictment where
complete pre-trial discovery has been given. For example, if all of the witness statements identify uniformly and
with precision the circumstances in which the offence charged is alleged to have occurred. it would be a
pointless technicality to insist upon the indictment being amended to reflect that information. That is, however, a
rare situation.” (emphasis added)

Y See Prosecution Appellant’s Submissions, at para. 120 and fn., 340 therein, referring to the RUF A, paras.
167-168; CDF AJ, para. 443; AFRC Al, para. 44; AFRC TJ, paras. 1706-1709, 1761-1764.

* Prosecution Appellant’s Submissions, paras. 101 to 123.

" Rupreskic AJ.

2 Kupreski¢ AJ, para. 122.
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them. Accordingly, the Kupreski¢ Appeals Chamber declared that the trial was wholly
263

unfair.
97. Cases since Kupreski¢ have further restricted the exception to remedying defective
indictments through “timely, clear and consistent notice” to an accused that was articulated in
Kupreskic:

...that the statement made by the ICTY Appeals Chamber in Kupreskié et

al. that “it might understandably be reluctant to allow a defect in the form of

the indictment to determine finally the outcome of a case in which there is

strong evidence pointing towards the guilt of the accused” does not permit a

Trial Chamber to consider material facts of which the accused was not
adequately put on notice (emphasis added).”**

98. In the AFRC case, the Prosecution argued “that contrary to the Trial Chamber’s
findings, ‘locations’ were properly pleaded in the Indictment and that in the alternative any
defects in the Indictment were cured by providing timely, clear and consistent information to
the Accused...”® The Appeals Chamber recalled the principle established in relevant
jurisprudence on the curative effect of “timely, clear and consistent notice,***® but rejected the
Prosecution’s arguments and concluded that the accused had not been duly informed of
certain locations and their fair trial rights had consequently been impaired. The Appeals

Chamber stated:

The Trial Chamber’s limited treatment of the evidence of crimes committed in such
locations was a proper exercise of its discretion in the interest of Jjustice, taking into
account that it is the Prosecution’s obligation to plead clearly material facts it intends to
prove, so as to afford the Appellants a fair trial.*®’

99, As in the AFRC case, the Trial Chamber at bar refused to consider locations not
explicitly pleaded in the Indictment and considered ambiguous terms, such as “including,” as
well as relevant Prosecution evidence or other pre-trial communications as intended only to
demonstrate the widespread or systematic nature of an attack. The Defence submits that such
an approach is in accord with the AFRC Appeals Judgement and the recognition of the wide

discretion a trial chamber retains in this area.

100.  Past cases which have recognized a cure to a defective Indictment have, for instance,

included a witness statement taken together with “unambiguous information contained in the

263 Kupreski¢ AJ, para. 124.
204 Nrtagerura Al, para. 67.
5 AFRC AJ, para. 50.

% AFRC AJ, para. 44.

*7 AFRC AJ, para. 64.
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Pre-Trial Brief” and its annexes”;268 a document indicating the anticipated testimon of a
g p y

Prosecution w1tness;2 “

a chart of witnesses and the reiteration of those details by the
Prosecution in its opening statement.”’ However, all of these examples relate to the material
elements of a crime (as opposed to material facts underpinning a charge) and the personal
responsibility of the Accused. Bearing this in mind, it becomes clear that the Prosecution’s

reliance on the RUF and CDF cases is misplaced.

101.  In the RUF case, the Appeals Chamber rejected Morris Kallon’s arguments regarding
defects in the indictment, inasmuch as witness statements clearly indicated that witnesses
would testify to Kallon’s direct responsibility and individual criminal responsibility for
crimes included in the Indictment. The Chamber concluded that “these statements provided
sufficient timely notice of Kallon’s personal commission” of the crimes,””" since any
ambiguity which may have existed in the Indictment was made unequivocal and blatant as to

the Prosecution’s intentions in regards to the mode of liability of the accused.

102.  This case differs from the circumstances which obtained in the RUF case, insofar as
the lack of specificity in this case relates to certain locations, as opposed to the personal
responsibility”’? of Mr. Taylor (as was the case with Morris Kallon) or the material element of

. 27
the crimes.>”

Although the locations at issue may have appeared in “other pre-trial
communications” and “in some cases™* in the Prosecution Opening Statement, uncertainty

as to how these locations were to be factored into the Prosecution’s case persisted.

103.  Indeed, the Defence had no reason to treat information included in other pre-trial
communications as indicating that these locations were being advanced as part of the
Indictment, rather than to prove the chapeau elements of crimes (e.g., their widespread or
systematic nature), as the Trial Chamber itself concluded from reading the evidence, the
Indictment, and other pre-trial and trial communications. De facto, and contrary to
Prosecution’s arguments “other pre-trial communications” did not cure any uncertainties

arising from the Indictment since they, themselves, were neither consistent nor uniform.

*® Ntakirutimana AJ , para. 48 (emphasis added).

% Gacumbirsi AJ, para. 56.

7% Naletilié and Martinovic AJ, para. 45.

"' RUF AJ, para. 168.

7 Gacumbisti AJ » para. 56; Ntakirutimana AJ, para. 32,
B Naletili¢ and Martinovié AJ, para. 45.

7 Prosecution Appellant’s Submissions, para 103,
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104. The Prosecution also relies on the CDF Appeals Judgement, in which the Appeals
Chamber recalled that: “case law at the ad hoc Tribunals recognizes that in [limited
circumstances, a defect in the indictment may be ‘cured’ if the Prosecution provides the
accused with timely, clear and consistent information detailing the factual basis underpinning

»2ls (emphasis added), and provided factors as guidelines that could be taken into

the charge
consideration when reviewing whether an indictment was cured or not,?’® including but not
limited to, “information provided in the Prosecution’s pre-trial brief or its opening
statement,”’’ the timing of the communications, the importance of the information to the
ability of the accused to prepare his defence and the impact of the newly-disclosed material

. 27
facts on the Prosecution’s case.”*’®

105. At issue in the CDF case was the Trial Chamber’s refusal to admit evidence of sexual
violence. However, the Appeal Chamber concluded “thar evidence of sexual violence was
relevant to charges in the Indictment.”*" Therefore, although the Indictment may have been
defective, it did contain the relevant charges and the question presented implicated whether or
not the accused had notice of what the evidence of sexual violence was, not the curing of a
defective indictment. The Appeal Chamber concluded that the Prosecution’s Pre-trial Brief
informed the accused that evidence was directed towards the crime of sexual violence.*®
Additionally, the Appeal Chamber underscored that “the right to a fair trial... cannot be
violated by the introduction of evidence relevant to any allegation in the trial proceedings,

regardless of the nature or the severity of the evidence.”2*!

(c) Insufficiency of summaries of witness statement and pre-trial disclosures

*”> CDF AJ, para. 443,

276 CDF Al, para. 443, citing Simi¢ AJ at para. 24. In Simi¢, defective pleading by the Prosecution related to
joint criminal enterprise. The Appeal Chamber found that the defective indictment was not cured by subsequent
timely, clear and consistent notice and stated at para. 71:
“that the Prosecution is expected to know its case before it goes to trial. An accused cannot be expected
to engage in guesswork in order to ascertain what the case against him 18, nor can he be expected to
prepare alternative or entirely new lines of defence because the Prosecution has failed to make its case
clear.” (emphasis added)

Simi¢ AJ, para. 24, states that in the past the ICTY Appeal Chamber reviewed the Prosecution’s Pre-trial
Brief and Opening Statements when considering whether sufficient notice was communicated to the Defence so
as to cure a defective indictment. The Appeal Chamber refers to three appeal judgements,
namely, Kordi¢ and Cerkez A, para. 169; Blaskic AlJ, para. 242; Kupreski¢ AJ, paras. 117-8.

78 CDF AJ, para. 443.
*™ CDF AJ, para. 446 (emphasis added).
0 CDF AJ, para. 444.
! CDF AJ, para. 446.
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106. Not all witness statements communicated by the Prosecution to the Defence were used
in Trial.”** The Prosecution has an obligation to disclose material it has in its possession to the
Defence in due time, but this provides no indication regarding what the Prosecution would
choose to use at trial and how it would use it.”*? Significantly, witness statements served by
the Prosecution pursuant to its disclosure obligations do not provide the accused with
sufficient notice, and therefore they do not cure a defective indictment. In the Brdanin case,”*
where the question of lack of specificity touched on the use of the word “including” the Trial

Chamber set there stated:

Where... the prosecution seeks to lead evidence of an incident which
supports the general offence charged, but the particular incident has not been
pleaded in the indictment in relation to that offence, the admissibility of the
evidence depends upon the sufficiency of the notice which the accused has
been given that such evidence is to be led in relation to that offence. Until
such notice is given, an accused is entitled to proceed upon the basis that the
details pleaded are the only case which he has to meet in relation to the
offence or offences charged. Notice that such evidence will be led in relation
10 a particular offence charged is not sufficiently given by the mere service of
witness statements by the prosecution pursuant to the disclosure
requirements imposed by Rule 66(A). This necessarily follows from the
obligation now imposed upon the prosecution to identity in its Pre-Trial
Brief, in relation to each count, a summary of the evidence which it intends
to elicit regarding the commission of the alleged crime and the form of the
responsibility incurred by the accused. If the prosecution intends to elicit
evidence in relation to a particular count additional to that summarised in its
Pre-Trial Brief, specific notice must be given to the accused of that particular
intention...”*

Accordingly, at this stage and until given sufficient notice that evidence will
be led of additional incidents or facilities in relation to a particular offence
charged, both accused are entitled to proceed upon the basis that the lists of
killings and facilities are exhaustive in nature” (Emphasis added).”*®

107. The ICTR applied a similar approach in Ntakirutimana, stating that the mere service
of witness statement pursuant to the Prosecution’s disclosure obligations does not provide

sufficient notice to the Defence.?®’

(d) Insufficiency of the Prosecution’s Pre-Trial Brief in clarifying locations

*2 See paras. 141 and 143 of the Prosecution Appellant’s Submissions.
83

NER )

I:

See Ntakirutimana Al, para. 27: “As has been previously noted, “mere service of witness statements by the
Prosecution pursuant to the disclosure requirements” of the Rules does not suffice to inform the Defence of
material facts that the Prosecution intends to prove at trial”; See also ICTY Brdanin Decision on Further
Amended Indictment, para. 62.

¥ Brdanin Decision on Further Amended Indictment, para. 62.

**% Brdanin Decision on Further Amended Indictment, para. 62 (emphasis added).

*% Brdanin Decision on Further Amended Indictment, para. 63.

7 Ntakirutimana AJ , para. 27.
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108.  In order for a Prosecution Pre-trial brief to provide sufficient notice so as to potentially

cure a defective indictment, it has to provide clear and unambiguous information.%

109.  Notably in this case, the Prosecution stated in the introduction to its Pre-Trial Brief
that: “Given that Section II provides an overview of the case, the Prosecution will not discuss
every fact it intends to prove nor cite every source of evidence upon which it intends to rely to

289 As such, and while the Prosecution’s Pre-trial Brief was filed with a view

prove its case.
to “addressing the factual and legal issues in this case,”**° the Prosecution expressly conceded
had no intention of providing unambiguous, clear, nor exhaustive information on the charges

and the material facts related to alleged crimes.

110.  As was noted by the Krnojelac Trial Chamber: “There is thus a clear distinction drawn
between the material facts upon which the prosecution relies (which must be pleaded) and the
evidence by which those material facts will be proved (which must be provided by way of

pre-trial discovery).”*"!

Therefore, the adequate venue for the communication of charges by
the Prosecution remains indisputably the Indictment. “It is accordingly not permissible to
delay disclosure of the factual components of the offence(s) until the disclosure of the

Prosecution’s pre-trial brief or the service of the evidence.”**>

I11.  Seromba is a rare example of a case in which a cure to a defective indictment was
permitted. The Appeals Chamber considered that the Prosecution’s pre-trial brief gave the
accused sufficient notice that the Prosecution’s case alleged that the accused knew and agreed
to the destruction of a church and that this would serve as a basis for charging him with
extermination as a crime against humanity. The notice provided subsequent to the Indictment
in Seromba was clear. It described what the facts were and how they served the Prosecution’s
case, or rather how the Prosecution intended to use the facts information in its case. This is far
from the situation in this case, where ambiguity relating to how witness statements with

locations outside the scope of the Indictment would be used, persisted.

112, In Ntagurera, the Prosecution argued that JCE was pleaded in its Pre-trial brief, and

consistently in its closing brief, and that the Defence called 82 witnesses so it could not claim

¥ See CDF Al, para. 444 ; see also Ntakirutimana Al, paras. 32, 39 and 48.

% See Prosecution Pre-Trial Brief, para. 2 (emphasis added).

- Prosecution Pre-Trial Brief, para. 1.

1 Krnojelac First Decision on the Form of Indictment, para. 12.

** See, Wayne Jordash and Scott Martin, "Due Process and Fair Trial Rights at the Special Court for Sierra
Leone," in Leiden Journal of International Law, 23 (2010) pp. 585-608 at page 589.
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that its ability to prepare a defence was impaired.””* The ICTR Appeals Chamber considered
several issues of uncertainty in the indictment relating to JCE, personal criminal
responsibility, superior responsibility and other material elements. A fter close examination of
summaries of witness statements, the Prosecution’s pre-trial brief and other communications,
the Appeals Chamber concluded that in no way did these communications sufficiently notify
the accused of his alleged criminal responsibility or clarify how facts stated in the witness
statements related to crimes charged.””* The Appeals Chamber, consequently, rejected the

Prosecution’s arguments.

113. On the basis of the foregoing, the Defence submits that the Prosecution’s Pre-trial
Brief did not serve to cure any defects in the Indictment regarding the pleading of locations

with the requisite degree of specificity.

(e) Insufficiency of the Prosecution’s Opening Statement to cure ambiguity in

locations

114.  In Kordi¢ and Cerkez, the ICTY Appeals Chamber affirmed that in some cases the
Prosecution’s Opening Statement may cure a defective indictment 2% However, it observed

that:

...if the material facts of an accused’s alleged criminal activity are not disclosed to the
Defence until the trial itself, it will be difficult for the Defence fo conduct a meaningful
investigation prior to the commencement of the trial (emphasis added)**®

Applying relevant jurisprudence, the Kordi¢ and Cerkez Chamber went on to reject the
argument that the Prosecution’s Opening Statement cured the defective indictment. Indeed, a

review of relevant jurisprudence concerning opening statements, confirms that curing a

% Ntagerura AJ, para. 40, 41 and 114 where the Appeal Chamber stated that “[tihe Appeal Chamber stressed as
follows: “The Appeal Chamber wishes to express its concern regarding the Prosecution’s approach in the present
case. The Appeals Chambers recalls that the indictment is the primary accusatory instrument and must plead the
Prosecution case with sufficient detail. Although the Appeals Chamber allows that defects in an indictment may
be “remedied” under certain circumstances, it emphasizes that this should be limited to exceptional cases...In the
present case, the Appeals Chamber is disturbed by the extent to which the Prosecution seeks to rely on this
exception”.

*" To state only a few examples of the ICTR Appeal Chambers in-depth analysis of Prosecution
communications and whether they cure the vagueness contained in the indictment, see Ntagerura AJ, paras. 60,
74, 81, 100, 102 and 110.

295 See Kordié and Cerkez AJ, para. 169; See also Gacumbitsi AJ, paras. 175-9, where the Appeal Chamber
considered the Prosecution Pre-trial Brief and concluded that it did not cure the vagueness in the indictment in
relation with joint criminal enterprise. It reviewed the Prosecution Opening Statement while expressing its
doubts as to whether it could serve as ‘timely” notice, although it conceded the ICTY Appeals Chamber has
considered it in the past. The Appeal Chamber concluded that in any case the Opening Statement did not cure the
vagueness of the defective Indictment.

% See Ntagerura AJ, para. 44; see also Nivitegeka A, para. 194, Kvocka AJ, paras. 44-5.
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defective indictment by way of a Prosecution’s pre-trial brief and opening statement

constitutes a stringent exception.*”’

115. It remains the case that while an Opening Statement could perhaps serve to provide
timely, clear and consistent notice to an accused, the sufficiency of any notice it might
arguably provide in the face of a defective indictment is even more restricted than the already
restricted scope of the notice and cure “other pre-trial communications” may provide.
Accordingly, and for this and other reasons above, the Prosecution’s arguments regarding the

curative effect of its Opening Statement on any defects in the Indictment are without merit.
(P) “Holistic” and Contextual Argument

116.  The Prosecution argues that its “other pre-trial communications” should be read

“holistically and in context.”*"®

However, the Prosecution provides no legal basis for its
assertion, nor does it expand further on its reasoning. The Defence, consequently, need not
address this point to any substantive degree. The onus is on the Prosecution to make its case
clear and legally sufficient, whether in relation to a non-defective Indictment or in respect of
arguments advanced in its Brief. It is for the Prosecution to substantiate why a “holistic”
reading is legally necessary and how that would have impacted the Trial Chamber’s decision.
The Defence submits that nowhere in the applicable jurisprudence is a holistic reading of

“other pre-trial communications” mandated or made advisory. This argument is, accordingly,

without merit.

117. For all of the foregoing reasons, the Prosecution’s third ground of appeal is devoid of

merit and should, accordingly, be dismissed.

*7 The Kordi¢ and Cerkez AJ » paras. 165-72, states that “‘in some instances” the Prosecution’s Pre-trial Brief and
the Opening Statements could provide information amounting to a cure of a defective indictment. Nevertheless,
it concluded that the these communications failed to sufficiently inform the accused that forcible transfer and/or
expulsion of Bosnian civilians was included in the indictment and decided that convictions could entail these
charges. Finally, in the Kupreski¢ AJ, 117-9, the Appeal Chamber did review the Prosecution Pre-trial Brief and
Opening Statement but once again ruled against a cure to the defective indictment.

% Prosecution Appellant’s Submissions, para. 144.
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GROUND FOUR: THE TRIAL CHAMBER DID NOT ERR IN SENTENCING AS
ALLEGED BY THE PROSECUTION

A. OVERVIEW

118.  The Prosecution submits that the Trial Chamber correctly set out the applicable law on

2% but that it made two discernible errors in the exercise of

general sentencing considerations,
its sentencing discretion by failing to give sufficient weight to its own findings on the conduct
of Mr. Taylor and upon his conviction for planning. The Prosecution alleges a third error of
law on the basis that the Trial Chamber automatically discounted Mr. Taylor’s sentence
because he was convicted of aiding and abetting. The Prosecution therefore seeks to increase
Mr. Taylor’s sentence from 50 to 80 years imprisonment.”” The Prosecution has failed to
establish these alleged errors in the exercise of discretion and in law. Accordingly, the

Prosecution appeal with respect to sentencing should be denied in its entirety.

119.  The Defence relies upon its previous submissions regarding the legal principles
applicable to sentencing on appeal.”' Further, it makes the following submissions without
prejudice to its own appellate submissions on the merits which seek to overturn Mr. Taylor’s
convictions for aiding and abetting, planning, and its sentencing submissions which seek to

reduce his current sentence of 50 years.

B. THE TRIAL CHAMBER DID NOT ERR BY FAILING TO ASSESS MR. TAYLOR’S CRIMINAL

CONDUCT

120.  The Prosecution does not contest that the Trial Chamber identified the correct legal

test and factors to be taken into account when considering the gravity of offences:*"

The gravity of the offence is the primary consideration in imposing a
sentence, and is the “litmus test” in determination of an appropriate sentence.
The gravity of the offence is determined by assessing the inherent gravity of
the crime and the criminal conduct of the accused, a determination that
requires consideration of the particular circumstances of the case and the

* Prosecution Appellant’s Submissions, para. 200.

% Prosecution Appellant’s Submissions, Ground 4; paras. 198-200; 235-6.
! Defence Appellant’s Submissions, para. 828-9.

*2 Prosecution Appellant’s Submissions, para. 198-200.
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crimes for which the person was convicted, as well as the form and degree of
participation of the Accused in the crime.'”

121. The Prosecution alleges that the Trial Chamber committed a “discernible error” in
exercising its discretion because it “failed to give sufficient weight to its own findings of Mr
Taylor’s continuing critical role in the broader, ongoing campaign of atrocities against the

304

people of Sierra Leone. The Defence submits that the Prosecution has failed to establish

this discernible error.

122. All of the Prosecution’s factual references in support of this allegation, and indeed all
of its arguments in the sentencing appeal, are to the Trial Chamber Judgment and to specific
findings in the Sentencing Judgment. This belies the allegation that the Trial Chamber did not
adequately consider Mr. Taylor’s conduct in sentencing. As set out in the Prosecution’s own
submissions, the Trial Judgment is replete with references to the conduct of Mr. Taylor.*%
This demonstrates that the Trial Chamber was tully cognisant of Mr. Taylor’s conduct and

gave his conduct due consideration when sentencing.*”

123, Most importantly, there are explicit references in the Sentencing Judgement which
demonstrate that the Trial Chamber considered and gave significant weight to Mr. Taylor’s

conduct as an important factor establishing the gravity of the offences when determining

307

sentence.” " The Trial Chamber expressly confirmed that it took Mr. Taylor’s conduct into

account in the context of the crimes and their effects. The Trial Chamber stated that in

assessing the gravity of the offence, it:

has taken into account such factors as (1) the scale and brutality of the
offences committed; (ii) the role played by the Accused in the commission of
the crime; (iii) the degree of suffering, impact or consequences of the crime
for the immediate victim in terms of physical, emotional and psychological
effects; (iv) the effects of the crime on relatives of the immediate victims

303 Sentencing Judgement, para. 19. Also see paras. 9, 20-1.

** Prosecution Appellant’s Submissions, para. 200 (emphasis added).

" Judgement, Parts VIII, IX.

% The Defence recalls and relies on its submissions of the undue weight accorded by the Trial Chamber to a
number of factors: see, Defence Appellant’s Submissions, Ground of Appeal 42.

7 See Sentencing Judgement, para. 70 (“The Accused has been Jound responsible for aiding and abetting as
well as planning some of the most heinous and brutal crimes recorded in human history...”); para. 71 (“In
determining an appropriate sentence for the Accused, the Trial Chamber has taken into account the tremendous
suffering caused by the commission of the crimes for which the Accused is convicted of planning and aiding and
abetting, and the impact of these crimes on the victims, physically, emotionally and psychologically. ...all as a
consequence of the crimes for which Mr. Taylor stands convicted of aiding and abetting and planning.”)
(emphasis added). Also see Sentencing Judgement, paras. 74-7.
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and/or the broader targeted group; (v) the vulnerability and number of
victims; and (vi) the length of time during which the crime continued, s

With respect to the assessment of the criminal conduct of the convicted
person, the Trial Chamber has taken into account the mode of liability under
which the Accused was convicted, as well as the nature and degree of his
participation in the offence.””

124, Mr. Taylor’s conduct was also considered but rejected as a factor in mitigation
because of the gravity of the crimes.’'’ Conversely, the Trial Chamber took the leadership

role of Mr. Taylor into account as an aggravating factor.’!!

125. The Defence submits that the Trial Chamber went beyond the consideration of the Mr.
Taylor’s conduct by impermissibly sentencing Mr. Taylor on the basis of his official status as
Head of State and by repeatedly utilising the same factor (double counting) to unduly inflate

. 312
his sentence.”!

126.  The Prosecution also argues that, as a matter of law and subject to the overriding
consideration of gravity, senior leaders deserve a higher sentence than low-level perpetrators
and that this applies equally to formal command structures as it applies to persons with

*% The Prosecution is correct that such a principle could apply

authority, power or influence.
to persons within the same command structure but the authorities do not support the
conclusion that this principle applies to persons outside the command structure. As such this
principle cannot be applied to increase the sentence of Mr. Taylor, who was not convicted as a

superior or as a participant or leader in a JCE.

127. In support of its submission the Prosecution refers to the Tadié¢ case which held that
this principle applies to persons “in a command structure”.3'* The Prosecution primarily refers
to the Appeals Chamber finding in the Musema case which confirmed this principle by
holding:

this Appeals Chamber agrees with the jurisprudence of ICTY that the most
senior members of a command structure, that is, the leaders and planners of a

08 Sentencing Judgement, para. 20 (emphasis added).
309 Sentencing Judgement, para. 21 (emphasis added).
310 Sentencing Judgement, paras. 88, 92,

A Sentencing Judgement, para. 96.

2 Defence Appellant’s Submissions, paras. 840, 851-4.
*1% Prosecution Appellant’s Submissions, para. 210.

M Tadié ST, para. 56, as cited in Musema AJ, para. 381.
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particular conflict, should bear heavier criminal responsibility than those

lower down the scale, such as the foot soldiers carrying out the orders.*"”
128. Musema was convicted and sentenced under both Article 6(1) and Article 6(3), that is,
for both individual criminal responsibility and for superior responsibility.*'® The Appeals
Chamber held that Musema’s conduct deserved a more severe sentence precisely because he
had control over his employees and therefore had the authority to take measures to prevent the

L _— 1
commission of crimes.” '’

129. Mr. Taylor, on the other hand, had no effective control over any of the perpetrators of
crimes. Consequently, Mr. Taylor was not liable as a superior under the principle of superior

¥ To consider these authorities as a basis for increasing Mr. Taylor’s sentence

responsibility.
is not supported by the jurisprudence and would also amount to punishment for a mode of
liability for which he has been acquitted. Moreover, the Trial Chamber has already considered
Mr. Taylor’s leadership position as an aggravating factor.’'” The Prosecution’s argument that
Mr. Taylor’s leadership role should be considered as a factor adding to the gravity of the

2

offence’®® would constitute impermissible double counting of an aggravating factor already

considered by the Trial Chamber.**!

S Musema AJ , para. 383. (emphasis added).

16 See Musema TJ, para. 880-2. See also paras. 884-975.

' Musema T), paras. 1003-4 (Both the Trial and Appeal Chambers explicitly referred to the Accused’s
command as a factor contributing to the severity of the offences: “The Chamber recalls that it found that
individuals perceived Musema as a figure of authority and as someone who wielded considerable power in the
region. The Chamber is of the opinion that, by virtue of this capacity, Musema was in a position to take
reasonable measures to help in the prevention of crimes. The Chamber however finds that Musema did nothing
to prevent the commission of the crimes and that he took no steps to punish the perpetrators over whom he had
control. As the Chamber found in Section 5, Musema had powers enabling him to remove, or threaten to
remove, an individual from his or her position at the Gisovu Tea Factory if he or she were identified as a
perpetrator of crimes punishable under the Statute™) (Emphasis added.); Musema Al, para. 384 (“IThe Trial
Chamber] found that Musema was the Director of the Gisovu Tea Factory, one of the most successful tea
factories in Rwanda, and that he exercised legal and financial control over his employees. He personally led
certain attacks, and was perceived by individuals as a figure of authority and as someone who wielded
considerable power in the region, and had powers enabling him to remove, or threaten to remove, an individual
Jrom his or her position at the tea factory.”) (Emphasis added).

318 Judgement, para. 6985-6.

319 Sentencing Judgement, para. 96.

2 Prosecution Appellant’s Submissions, paras. 198-200, 210.

! “Where a factor has already been taken into account in determining the gravity of the offence, it cannot be
considered additionally as an aggravating factor and vice versa.” Sentencing Judgement, para. 28. Also see
Detence Appellant’s Submissions, paras. 851-3.
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C. THE TRIAL CHAMBER DID NOT ERR BY FAILING TO GIVE SUFFICIENT WEIGHT TO

MR. TAYLOR’S CONVICTION FOR PLANNING

130.  The Prosecution alleges that the Trial Chamber erred by failing to give sufficient
weight to Mr. Taylor’s conviction for planning when sentencing him.>** This is based on the
description of the planning conviction as “limited” in scope by the Trial Chamber in the

Sentencing Judgment.**?

An examination of the Trial Chamber’s Judgement on the planning
conviction demonstrates that the Trial Chamber made extensive findings regarding this issue.
In fact, the Trial Chamber made factual findings which were based on an exceptionally weak
evidential basis.*%* Furthermore, the Chamber convicted and sentenced Mr. Taylor of
planning attacks in relation to which no crimes were committed.’?’ Asg such, if the Chamber
erred in the exercise of its sentencing discretion, it did so by ascribing excessive weight to this
conviction and not insufficient weight as alleged by the Prosecution. Importantly, the Trial
Chamber expressly attached a significant amount of weight to the planning conviction in
sentencing. For these reasons the Prosecution argument ought to be rejected by the Appeals

Chamber because it has not demonstrated a discernible error in the exercise of the Trial

Chamber’s sentencing discretion.

131. The critical paragraph upon which the Prosecution’s argument is based is the

tollowing Trial Chamber statement in the Sentencing Judgment:

The Trial Chamber recalls that Mr. T aylor was found not guilty of
participation in a joint criminal enterprise, and not guilty of superior
responsibility for the crimes committed. A conviction on these principal or
significant modes of liability might have justified the sentence of 80 years’
imprisonment proposed by the Prosecution. However, the Trial Chamber
considers that a sentence of 80 years would be excessive for the modes of
liability on which Mr. Taylor has been convicted, taking into account the
limited scope of his conviction for planning the attacks on Kono and Makeni
in December 1998 and the invasion of and retreat from Freetown between
December 1998 and February 1999.*%

**2 Prosecution Appellant’s Submissions, paras. 192, 213-23.

323 Sentencing Judgement, paras. 94, 101. Prosecution Appellant’s Submissions, para. 213,

** See Defence Appellant’s Submissions, Grounds 6-15.

3 As discussed above in the Response to Ground 1, the Trial Chamber did not find that any crimes were
committed as a result of the of the offensive to take Kono in December 1998 (See Defence Appellant’s
Submissions, paras. 217-8, 474, 558); Further, the Chamber heard virtually no evidence that a small contmgent
of RUF/AFRC forces led by Rambo Red Goat, which allegedly entered Freetown, committed crimes (See
Defence Appellant’s Submissions, para. 108).

326 Sentencing Judgement, para. 94 (emphasis added). The other paragraph where the limited nature of the
planning conviction is repeated states: “Although Mr. Taylor has been convicted of planning as well as aiding
and abetting, his conviction for planning is limited in scope.” Sentencing Judgement, para. 101,
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132, In this paragraph the Trial Chamber expressly addresses the extent to which Mr.
Taylor has been convicted of “principal or significant modes of liability” as compared to
those principal modes of liability with which he was charged. It is factually accurate and
simply clarifies the basis upon which he was convicted. The paragraph acknowledges the
fundamental legal principle that Mr. Taylor cannot be sentenced for forms of liability for

which he has not been convicted.

133. Mr. Taylor was charged with participation in a joint criminal enterprise, but was

d.**” Mr. Taylor was charged with superior responsibly, but was acquitted.’*® He was

acquitte
also charged with other forms of principal liability for allegedly instigating and ordering the

crimes in the indictment, but was acquitted.**

134.  Despite being charged with all possible forms of principal liability under Article 6(1)
of the SCSL Statute, the only form of principal liability with which he was convicted was
planning. In this regard the Trial Chamber found that

the Accused is criminally responsible pursuant to Article 6(1) of the Statute
for planning the crimes charged in Counts 1 to 11 of the Indictment,
committed by members of the RUF/AFRC and Liberian fighters in the
attacks on Kono and Makeni, in the invasion of Freetown and during the
retreat from Freetown, between December 1998 and February 1999 %

135. Mr. Taylor’s conviction is limited in comparison with the other principal or significant
modes of liability with which he was charged. It is also limited in temporal and geographical
scope. Mr. Taylor was charged with planning all of the crimes charged in the indictment.*’!
The crimes underlying the 11 charged counts spanned over a period of 61 months and 19
days, i.e. from 30 November 1996 to 18 January 2002, in named locations within six districts

of Sierra Leone.>*?

136. In the Prosecution’s submission, the only basis for which the planning conviction

might be considered as limited in scope is a temporal one because it covers a period of three

327 Judgement, para. 6900.
28 Judgement, para. 6985.
429 Judgement, paras. 6972-3.
330 Judgement, para. 6971.

*! Judgement, para. 14 (viii).
32 Judgement, para. 13.
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months out of an Indictment period of over five years.” The Prosecution seeks to discount
the limited nature of the planning conviction by arguing that these three months occurred
within the 18 to 24 months in which crimes were concentrated.*** In so doing it relies upon a
finding of the Sentencing Judgment. However the Prosecution has failed to point out that the
Trial Chamber considered the entire time frame of the offences as well as the concentrated
period (which included the three month period which was the subject of the planning
conviction) as a factor which heightened the gravity of the offences,”®> and therefore the
sentence of Mr. Taylor. In any event this does not serve to diminish the fact that the planning

conviction is in fact limited in time and was used to increase sentence.

137. The scope of the Accused’s conviction for planning is further limited geographically
to Kono, Makeni and Freetown but does not extend to all of the geographical areas in which
crimes were alleged and for which Mr. Taylor was charged with planning, according to the

indictment,**®

138.  Accordingly, the Trial Chamber was entitled to clarify the basis upon which Mr.
Taylor was convicted and sentence him on that basis. The Trial Chamber was accurate and
reasonable in characterising the planning conviction as one which was limited in the context
of the other forms of principal liability with which Mr. Taylor was charged. It was also

limited in its temporal and geographic scope.

139.  Extensive factual findings regarding the planning conviction in the Trial Judgment,
demonstrate that the Trial Chamber considered the gravity of the underlying crimes and Mr.
Taylor’s participation in planning.**’ Most importantly, there are explicit references in the
Sentencing Judgement which demonstrate that the Trial Chamber considered and gave
significant weight to the planning conviction and Mr. Taylor’s conduct as an important factor

establishing the gravity of the offences when determining sentence.>*®

33 Prosecution Appellant’s Submissions, para. 215.

34 Prosecution Appellant’s Submissions, para. 221; Sentencing Judgement, para. 78.

335 Sentencing Judgement para. 78.

6 Judgement, paras. 13-4.

37 Judgement, paras. 6958-68. The majority of the Prosecution’s appeal submissions in this regard refer to the
Trial and Sentencing Judgements, which belies the allegation that the Trial Chamber did not adequately consider
the planning conviction and the underlying crimes, Prosecution Appellant’s Submissions, para. 216.

8 See Sentencing Judgement, for example, para. 70 (“The Accused has been found responsible for aiding and
abetting as well as planning some of the most heinous and brutal crimes recorded in human history. The Trial
Chamber is of the view that the offences for which the Accused has been convicted — acts of terrorism, murder,
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140.  The final submission made by the Prosecution with respect to the planning conviction
is that the Trial Chamber did not follow jurisprudence which requires that those who plan
should generally receive greater sentences than those who implement the plan.**® To this end
the Prosecution invites a comparison between the 50 year sentence for Alex Tamba Brima

who “implemented the plan in Freetown” and Mr. Taylor.**

141. The Defence agrees with the Prosecution that it is proper for the Chamber to consider
the sentencing practice of the SCSL. However such consideration should be based on the
findings in relevant sentencing judgments, as the Defence has set out in its Appeal Brief.>*! It

should not be based on selective characterisations of these Jjudgments.

142.  As noted in the Defence Appeal Brief**? the accused, Brima, was convicted of a wide
range of offences under Articles 6(1) (committing, planning, ordering and aiding and
abetting)** and as a superior pursuant to Article 6(3).>* Furthermore, Brima was found to be
a primary perpetrator of murders.**> His sentence was based on numerous convictions for
principal modes of liability as well as accessorial liability and superior responsibility. The
crimes extended beyond the geographical scope of the Mr. Taylor’s planning convictions and
more importantly beyond the role, degree and from of participation of Mr. Taylor. As such,
the utilisation of this sentencing example should serve to reduce Mr. Taylor’s sentence and

not to increase it.

rape, sexual slavery, cruel treatment, recruitment of child soldiers, enslavement and pillage — are of the utmost
gravity in terms of the scale and brutality of the offences, the suffering caused by them on victims and the
families of victims, and the vulnerability and number of victims.”); para. 71 (emphasis added) (“/n determining
an appropriate sentence for the Accused, the Trial Chamber has taken into account the tremendous suffering
caused by the commission of the crimes for which the Accused is convicted of planning and aiding and abetting,
and the impact of these crimes on the victims, physically, emotionally and psychologically. ... all as a
consequence of the crimes for which Mr. Taylor stands convicted of aiding and abetting and planning.”)
(emphasis added). Also see Sentencing Judgement, paras. 74-7.

¥ Prosecution Appellant’s Submissions, para. 223,

* prosecution Appellant’s Submissions, para. 223,

! Defence Appellant’s Submissions, Ground 42, paras. 841-50.

2 Defence Appellant’s Submissions, para. 841.

3 AFRC ST, para. 41; AFRC TJ, paras. 1709, 1711, 1716, 1719, 1755, 1760, 1764, 1769-70, 1775-6, 1778-80,
1782-3, 1827, 1834-7.

™ AFRC S, para. 42; AFRC TJ, paras. 1744, 1810.

¥ AFRC S, para. 43; AFRC TJ, paras. 1709, 1755, 1760, 1764.
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D. THE TRIAL CHAMBER DID NOT ERR BY GIVING UNDUE CONSIDERATION TO AIDING

AND ABETTING AS A FORM OF LIABILITY

143.  The Prosecution argues that the Trial Chamber placed undue focus on aiding and
abetting as a form of liability and insufficient weight on the significance and degree of Mr.

4 In doing so the Prosecution asserts that the Trial Chamber failed to assess

Taylor’s conduct.
“the actual conduct, including the critical and indispensable role Mr. Taylor played in the
commission of the crimes of which he stands convicted.”>*’ As noted above, that the Trial
Chamber was fully cognisant of Mr. Taylor’s conduct as evidenced by relevant findings in the
Trial Judgement. Importantly, it explicitly gave significant weight to both his conduct and his

convictions for both planning and aiding and abetting in the Sentencing Judgment.***

144, The second argument of the Prosecution is that the Trial Chamber erred in law by
discounting the sentence based solely on the form of liability, by considering that any
conviction based on aiding and abetting automatically deserves a lower sentence than

convictions under joint criminal enterprise (JCE) or superior responsibility.**

145, These arguments must fail because the Prosecution has fundamentally misunderstood
the legal and factual findings of the Sentencing Judgment regarding aiding and abetting. First,
the Trial Chamber did not find that as a matter of law, aiding and abetting convictions
automatically attract lower sentences. Secondly, the Trial Chamber did not discount or reduce
Mr. Taylor’s sentence on the basis that he was convicted of aiding and abetting, either

automatically or otherwise.

146.  The Trial Chamber made the following legal finding regarding sentencing for aiding
and abetting:

With respect to the assessment of the criminal conduct of the convicted
person, the Trial Chamber has taken into account the mode of liability under

6 prosecution Appellant’s Submissions, paras. 224-5.

7 Prosecution Appellant’s Submissions, paras. 199-200, 225.

48 Sentencing Judgement, paras. 70-1, 76-7,97. In a related submission the Prosecution asserts that the form of
conduct is a lesser factor than the actual criminal conduct of the accused, Prosecution Appellant’s Submissions,
para. 225. In support of this proposition the Prosecution refers to its legal submissions in paras. 199-200 of the
Prosecution Appellant’s Submissions. However the legal authorities cited in those paragraphs do not support
such a proposition. Furthermore the applicable legal principles as set out by the Trial Chamber do not support
this proposition, Sentencing Judgement, para. 19,

9 Prosecution Appellant’s Submissions, para. 193, 226-7.
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which the Accused was convicted, as well as the nature and degree of his
participation in the offence. In this regard, the Trial Chamber adopts the
jurisprudence of ICTY and ICTR that aiding and abetting as a mode of
liability generally warrants a lesser sentence than that to be imposed for
more direct forms of participation.’™

147. This finding is repeated twice more in exactly the same terms by the Trial Chamber in

31 The Prosecution concedes that this statement of law is

the Sentencing Judgement.
correct.” It concedes that generally aiders and abettors play a lesser role in crimes but argues
that the factual findings of the Trial Chamber “make it clear that this does not apply in the
present case.”> The express and uncontested terms of the applicable legal principle set out
by the Trial Chamber are clear and unambiguous. Thus the legal error alleged by the

Prosecution is unfounded.

148. While accepting the legal principle enunciated by the Trial Chamber as correct, the
Prosecution argues that the authorities cited by the Trial Chamber cannot be relied upon to
support a reduction of sentence for aiding and abetting in the case of Mr. Taylor, because they

involve low level aiders and abettors and Mr. Taylor was a leader.>>*

149.  The principle that generally aiders and abettors should receive lower sentences than
those convicted of principal or more direct forms of liability is not confined to low level
aiders and abettors. Substantial reductions in sentences can also be applied to higher level
defendants who aid and abet crimes committed over a wide geographical area and affecting

numerous victims, compared to those who are principal or direct perpetrators of such crimes.

150.  An important example of the application of this principle can be found in the Krstic
case. In that case General Krsti¢ had been found guilty at trial as a principal co-perpetrator in
the commission of genocide, crimes against humanity and war crimes for the mass murder of
thousands of men and boys and the persecution and mass deportation of thousands of civilian

women, children and elderly persons from Srebrenica.>* The Trial Chamber also found that

330 Sentencing Judgement, para. 21 (emphasis added). This principle has been consistently affirmed by the
international tribunals, including the Special Court see CDF SJ, para. 50, fn. 89; RUF SJ, para. 20.

1 Sentencing Judgement, paras. 36, 100.

2 prosecution Appellant’s Submissions, para. 227.

3% Prosecution Appellant’s Submissions, para. 227.

** prosecution Appellant’s Submissions, paras. 228-9.

3 Krsti¢ TJ, paras. 617, 633, 727
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the elements of command responsibility had been fulfilled such that he had effective

command of Drina Corps soldiers participating in the crimes.>®

151.  The Appeal Chamber of the ICTY expressly approved of and applied the principle that
aiding and abetting as a mode of liability generally warrants a lesser sentence than that to be
imposed for more direct forms of participation. The Chamber held that his sentence should be
reduced by 11 years because he was found guilty as an abettor to two charges for genocide
and murders, instead of as a co-perpetrator.®” The sentence was reduced on this basis despite
the fact that his conviction as a direct co-perpetrator for other mass crimes was upheld.’® In

doing so the Appeals Chamber held:

Regarding the gravity of the crimes alleged, as the Appeals Chamber recently
acknowledged in the Vasiljevi¢ case, aiding and abetting is a form of
responsibility which generally warrants lower sentences than responsibility
as a co-perpetrator. This principle has also been recognized in the ICTR and
in many national jurisdictions. While Radislav Krsti¢'s crime is undoubtedly
grave, the finding that he lacked genocidal intent significantly diminishes his
responsibility.  The same analysis applies to the reduction of Krsti¢’s
responsibility for the murders as a violation of laws or customs of war
committed between 13 and 19 July 1995 in Srebrenica. As such, the revision
of Krsti¢’s conviction to aiding and abetting these two crimes merits a
considerable reduction of his sentence >’

152, Accordingly, in this case the lower level of intent of a senior military commander
convicted of aiding and abetting as opposed to being a direct or principal perpetrator in some
crimes (while remaining a principal or direct co-perpetrator in other crimes), was a relevant
factor to be considered in applying the above mentioned general principle and substantially

reducing sentence.

153. Applying this reasoning to the present case, Mr. Taylor was found to have aided and

abetted crimes with knowledge, but not the intent of the principal perpetrator to commit

360

them.™" He did not act pursuant to a common plan to terrorise the civilian population of

361

Sierra Leone.™" He did not command or control perpetrators.>®? Accordingly, his intent was at

6 In this regard the Trial Chamber held that it not enter a conviction to that effect because in its view general
responsibility for the participation of his troops in the killings was sufficiently expressed in a finding of guilt
under individual criminal responsibility. Krsti¢ TJ , para. 652.

BT Krstié AJ, paras. 266, 275. Krstié T, para. 726.

% Krsti¢ AJ, paras. 145, 151.

9 Krstic AJ, para. 266 (emphasis added).

160 Judgement, paras. 6947-50.

! Judgement, paras. 6896, 6898-9.

162 Judgement, para. 6985.
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a lower level than principal perpetrators who were part of the JCE and/or who committed the
crimes and of those superiors who had effective control over the perpetrators. This should
have served to significantly diminish his responsibility (despite his conviction for planning)
and should have resulted in a substantially lower sentence.’®> As such the Trial Chamber erred

by not considering and applying this principle.

154. While the Trial Chamber correctly identified the applicable law, it declined to assess

its application to facts of Mr. Taylor’s case and held:

...the jurisprudence of this Court, as well as the ICTY and ICTR, holds that
aiding and abetting as a mode of liability generally warrants a lesser sentence
than that imposed for more direct forms of participation. While generally, the
application of this principle would indicate a sentence in this case that is
lower than the sentences that have been imposed on the principal perpetrators
who have been tried and convicted by this Court, the Trial Chamber
considers that the special status of Mr. Taylor as a Head of State puts him in
a different category of offenders for the purpose of sentencing.’*

155. The Trial Chamber thus declined to apply this principle. It did not do so on a proper
basis, that is after consideration of Mr. Taylor’s conduct or intent or on the basis of
comparable sentencing practice from international courts and in particular the SCSL. It
rejected any reduction in sentence solely on the basis of Mr. Taylor’s official status as a Head
of State. In this regard the Defence submits that the Trial Chamber erred in law and
consequently in the exercise of its discretion and refers the Court to its submissions on these

issues.’®

156.  Despite the foregoing, the Prosecution submits that paragraph 94 of the Sentencing
Judgment demonstrates that Mr. Taylor’s sentence was in fact discounted because, as a matter

of law, his conduct fell under aiding and abetting rather than JCE or superior responsibility.**

% The Prosecution concludes its submissions by making an abstract comparison between the legal elements of
aiding and abetting on one hand, and superior responsibility and joint criminal enterprise on the other. The aim
of this analysis is unclear but appears to be aimed at showing that the contributions required for these principal
or direct forms of liability may require a lower level of participation and intent than accessorial liability under
aiding and abetting. Prosecution Appellant’s Submissions, paras. 231-3. These submissions are moot since the
Trial Chamber did not, as a matter of principle or application, find that Mr. Taylor’s sentence should
automatically be reduced on the basis of his conviction for accessorial liability. These submissions are also
misconceived in the abstract and in particular with reference to the facts of this case and the relative intent of Mr.
Taylor, as noted herein.

3o Sentencing Judgement, para. 100,

%5 Defence Appellant’s Submissions, Ground 42, paras. 839-50.

%% Prosecution Appellant’s Submissions, para. 226.
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157. A plain reading of this paragraph does not support this argument. As set out above in
the Defence’s submissions on Mr. Taylor’s planning conviction, the paragraph describes the
extent to which Mr. Taylor has been convicted of “principal or significant modes of liability”
as compared to those primary modes of liability with which he was charged. It does not refer,
either explicitly or implicitly, to accessorial liability. It does not compare principal liability
with accessorial liability as a matter of law. It does not address Mr. Taylor’s accessorial
liability as a matter of fact. It does not set a sentencing tariff for Mr. Taylor. It does not
discount sentence for Mr. Taylor. The paragraph clarifies that Mr. Taylor was convicted of
planning but not of JCE or superior responsibility, and therefore he cannot be sentenced for

forms of principal liability for which he has not been convicted.
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III. CONCLUSION

158.  The Prosecution has identified no error of law or error of fact which occasions a
miscarriage of justice and warrants upholding any of the grounds it advanced. Subject to the
grounds of appeal advanced by Mr. Taylor, not referenced above in an exhaustive manner, the
Trial Chamber acted within the discretion accorded to it in addressing the applicability of
multiple modes of liability, and committed no error of fact in respect of its factual findings.
The Prosecution’s submissions demonstrate only its disagreement with the Trial Chamber’s

interpretation of the evidence and consequent acquittal.

159.  For the foregoing reasons, Charles Taylor respectfully requests that the Appeals

Chamber dismiss the Prosecution appeal of the Judgement and Sentencing Judgement.

Respectfully submitted,

L

Morris Anyah Eugene O’Sullivan Christopher Gosnell ~ Kate Gibson
Lead Counsel for Co-Counsel for Co-Counsel for Co-Counsel for
Charles G. Taylor Charles G. Taylor Charles G. Taylor Charles G. Taylor

Dated this 23" Day of November 2012, The Hague, The Netherlands
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STATUTE OF THE SPECIAL COURT FOR SIERRA LEONE

Having been established by an Agreement between the United Nations and the Government of Sierra
Leone pursuant to Security Council resolution 1313 (2000) of 14 August 2000, the Special Court for
Sierra Leone (hereinafter "the Special Court") shall function in accordance with the provisions of the
present Statute.

Article 1
ompetence of the Special Court

I. The Special Court shall, except as provided in subparagraph (2), have the power to prosecute persons
who bear the greatest responsibility for serious violations of international humanitarian law and Sierra
Leonean law committed in the territory of Sierra Leone since 30 November 1996, including those
leaders who, in committing such crimes, have threatened the establishment of and implementation of
the peace process in Sierra Leone.

2. Any transgressions by peacekeepers and related personnel present in Sierra Leone pursuant to the
Status of Mission Agreement in force between the United Nations and the Government of Sierra Leone
or agreements between Sierra Leone and other Governments or regional organizations, or, in the
absence of such agreement, provided that the peacekeeping operations were undertaken with the
consent of the Government of Sierra Leone, shall be within the primary jurisdiction of the sending
State.

3. In the event the sending State is unwilling or unable genuinely to carry out an investigation or
prosecution, the Court may, if authorized by the Security Council on the proposal of any State, exercise
Jurisdiction over such persons.

Article 2
Crimes against humanity

The Special Court shall have the power to prosecute persons who committed the following crimes as
part of a widespread or systematic attack against any civilian population:

Murder;

Extermination;

Enslavement;

Deportation;

Imprisonment;

Torture;

Rape, sexual slavery, enforced prostitution, forced pregnancy and any other form of sexual
violence;

Persecution on political, racial, ethnic or religious grounds;

Other inhumane acts.

e Ao o
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Article 3
Violations of Article 3 common to the Geneva

Conventions and of Additional Protocol II




6416

The Special Court shall have the power to prosecute persons who committed or ordered the
commission of serious violations of article 3 common to the Geneva Conventions of |2 August 1949
for the Protection of War Victims, and of Additional Protocol II thereto of 8 June 1977. These
violations shall include:

a. Violence to life, health and physical or mental well-being of persons, in particular murder as
well as cruel treatment such as torture, mutilation or any form of corporal punishment;
Collective punishments;

Taking of hostages;

. Acts of terrorism;

Outrages upon personal dignity, in particular humiliating and degrading treatment, rape,

enforced prostitution and any form of indecent assault;

Pillage; ,

g. The passing of sentences and the carrying out of executions without previous judgement
pronounced by a regularly constituted court, affording all the judicial guarantees which are
recognized as indispensable by civilized peoples:

h. Threats to commit any of the foregoing acts.

LI -N el
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Article 4
Other serious violations of international humanitarian law

The Special Court shall have the power to prosecute persons who committed the following serious
violations of international humanitarian law:

a. Intentionally directing attacks against the civilian population as such or against individual
civilians not taking direct part in hostilities:

b. Intentionally directing attacks against personnel, installations, material, units or vehicles
involved in a humanitarian assistance or peacekeeping mission in accordance with the Charter
of the United Nations, as long as they are entitled to the protection given to civilians or civilian
objects under the international law of armed conflict;

¢. Conscripting or enlisting children under the age of 15 years into armed forces or groups or using
them to participate actively in hostilities.

Article 5
Crimes under Sierra Leonean law

The Special Court shall have the power to prosecute persons who have committed the following crimes
under Sierra Leonean law:

a. Offences relating to the abuse of girls under the Prevention of Cruelty to Children Act, 1926
(Cap. 31):
1. Abusing a girl under 13 years of age, contrary to section 6;
1. Abusing a girl between 13 and 14 years of age, contrary to section 7;

iti. Abduction of a girl for immoral purposes, contrary to section [2.

b. Offences relating to the wanton destruction of property under the Malicious Damage Act, 1861:

2



6417

1. Setting fire to dwelling - houses, any person being therein. contrary to section 2;
il. Setting fire to public buildings, contrary to sections 5 and 6;

iii. Setting fire to other buildings, contrary to section 6.

Article 6
Individual criminal responsibility

L. A person who planned, instigated, ordered, committed or otherwise aided and abetted in the
planning, preparation or execution of a crime referred to in articles 2 to 4 of the present Statute shall be
individually responsible for the crime.

2. The official position of any accused persons, whether as Head of State or Government or as a
responsible government official, shall not relieve such person of criminal responsibility nor mitigate
punishment,

3. The fact that any of the acts referred to in articles 2 to 4 of the present Statute was committed by a
subordinate does not relieve his or her superior of criminal responsibility if he or she knew or had
reason to know that the subordinate was about to commit such acts or had done so and the superior had
failed to take the necessary and reasonable measures to prevent such acts or to punish the perpetrators
thereof.

4. The fact that an accused person acted pursuant to an order of a Government or of a superior shall not
relieve him or her of criminal responsibility, but may be considered in mitigation of punishment if the
Special Court determines that justice so requires.

5. Individual criminal responsibility for the crimes referred to in article 5 shall be determined in
accordance with the respective laws of Sierra Leone.

Article 7
Jurisdiction over persons of 15 vears of age

1. The Special Court shall have no jurisdiction over any person who was under the age of 15 at the time
of the alleged commission of the crime. Should any person who was at the time of the alleged
commission of the crime between 15 and 18 years of age come before the Court, he or she shall be
treated with dignity and a sense of worth, taking into account his or her young age and the desirability
of promoting his or her rehabilitation, reintegration into and assumption of a constructive role in
society, and in accordance with international human rights standards, in particular the rights of the
child.

2. In the disposition of a case against a juvenile offender, the Special Court shall order any of the
following: care guidance and supervision orders, community service orders, counselling, foster care,
correctional, educational and vocational training programmes, approved schools and, as appropriate,
any programmes of disarmament, demobilization and reintegration or programmes of child protection
agencies.

Article 8

oncurrent jurisdiction

3
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L. The Special Court and the national courts of Sierra Leone shall have concurrent Jurisdiction.

2. The Special Court shall have primacy over the national courts of Sierra Leone. At any stage of the
procedure, the Special Court may formally request a national court to defer to its competence in
accordance with the present Statute and the Rules of Procedure and Evidence.

Article 9

Non bis in idem

I. No person shall be tried before a national court of Sierra Leone for acts for which he or she has
already been tried by the Special Court.

2. A person who has been tried by a national court for the acts referred to in articles 2 to 4 of the
present Statute may be subsequently tried by the Special Court if:

a. The act for which he or she was tried was characterized as an ordinary crime; or
b. The national court proceedings were not impartial or independent, were designed to shield the
accused from international criminal responsibility or the case was not diligently prosecuted.

3. In considering the penalty to be imposed on a person convicted of a crime under the present Statute,
the Special Court shall take into account the extent to which any penalty imposed by a national court on
the same person for the same act has already been served.

Article 10
Amnesty

An amnesty granted to any person falling within the Jurisdiction of the Special Court in respect of the
crimes referred to in articles 2 to 4 of the present Statute shall not be a bar to prosecution,

Article 11
Organization of the Special Court

The Special Court shall consist of the following organs:

a. The Chambers, comprising one or more Trial Chambers and an Appeals Chamber;
b. The Prosecutor; and
c. The Registry.

Article 12
Composition of the Chambers

1. The Chambers shall be composed of not less than eight (8) or more than eleven (11) independent
Judges, who shall serve as follows:

a. Three judges shall serve in the Trial Chamber, of whom one shall be a Judge appointed by the
Government of Sierra Leone, and two judges appointed by the Secretary-General of the United
Nations (hereinafter "the Secretary-General").

b. Five judges shall serve in the Appeals Chamber. of whom two shall be judges appointed by the
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Government of Sierra Leone, and three judges appointed by the Secretary-General.
2. Each judge shall serve only in the Chamber to which he or she has been appointed.

3. The judges of the Appeals Chamber and the Judges of the Trial Chamber, respectively, shall elect a
presiding judge who shall conduct the proceedings in the Chamber to which he or she was elected. The
presiding judge of the Appeals Chamber shall be the President of the Special Court.

4. 11, at the request of the President of the Special Court, an alternate Judge or judges have been
appointed by the Government of Sierra Leone or the Secretary-General, the presiding judge of a Trial
Chamber or the Appeals Chamber shall designate such an alternate judge to be present at each stage of
the trial and to replace a judge if that judge is unable to continue sitting.

Article 13

ualification and a intment of judges

1. The judges shall be persons of high moral character. impartiality and integrity who possess the
qualifications required in their respective countries for appointment to the highest judicial offices. They
shall be independent in the performance of their functions, and shall not accept or seek instructions
from any Government or any other source.

2. In the overall composition of the Chambers, due account shall be taken of the experience of the
Judges in international law, including international humanitarian law and human rights law, criminal
law and juvenile justice.

3. The judges shall be appointed for a three-year period and shall be eligible for reappointment.

Article 14
Rules of Procedure and Evidence

L. The Rules of Procedure and Evidence of the International Criminal Tribunal for Rwanda obtaining at
the time of the establishment of the Special Court shall be applicable mutatis mutandis to the conduct
of the legal proceedings before the Special Court.

2. The judges of the Special Court as a whole may amend the Rules of Procedure and Evidence or
adopt additional rules where the applicable Rules do not, or do not adequately, provide for a specific
situation. In so doing, they may be guided, as appropriate, by the Criminal Procedure Act, 1965, of
Sierra Leone.

Article 15

The Prosecutor

1. The Prosecutor shall be responsible for the investigation and prosecution of persons who bear the
greatest responsibility for serious violations of international humanitarian law and crimes under Sierra
Leonean law committed in the territory of Sierra Leone since 30 November 1996, The Prosecutor shall
act independently as a separate organ of the Special Court. He or she shall not seek or receive
instructions from any Government or from any other source.

k4
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2. The Office of the Prosecutor shall have the power to question suspects, victims and witnesses, to
collect evidence and to conduct on-site investigations. In carrying out these tasks, the Prosecutor shall,
as appropriate, be assisted by the Sierra Leonean authorities concerned.

3. The Prosecutor shall be appointed by the Secretary-General for a three-year term and shall be
eligible for re-appointment. He or she shall be of high moral character and possess the highest level of
professional competence, and have extensive experience in the conduct of investigations and
prosecutions of criminal cases.

4. The Prosecutor shall be assisted by a Sierra Leonean Deputy Prosecutor, and by such other Sierra
Leonean and international staff as may be required to perform the functions assigned to him or her
effectively and efficiently. Given the nature of the crimes committed and the particular sensitivities of
girls, young women and children victims of rape, sexual assault, abduction and slavery of all kinds, due
consideration should be given in the appointment of staff to the employment of prosecutors and
investigators experienced in gender-related crimes and Juvenile justice.

5. In the prosecution of juvenile offenders, the Prosecutor shall ensure that the child-rehabilitation
programme is not placed at risk and that, where appropriate, resort should be had to alternative truth
and reconciliation mechanisms, to the extent of their availability.

Article 16
The Registry

1. The Registry shall be responsible for the administration and servicing of the Special Court.
2. The Registry shall consist of a Registrar and such other staff as may be required.

3. The Registrar shall be appointed by the Secretary-General after consultation with the President of the
Special Court and shall be a staff member of the United Nations. He or she shall serve for a three-year
term and be eligible for re-appointment.

4. The Registrar shall set up a Victims and Witnesses Unit within the Registry. This Unit shall provide,
in consultation with the Office of the Prosecutor, protective measures and security arrangements,
counselling and other appropriate assistance for witnesses, victims who appear before the Court and
others who are at risk on account of testimony given by such witnesses. The Unit personnel shall
include experts in trauma, including trauma related to crimes of sexual violence and violence against
children,

Article 17
Rights of the accused

I. All accused shall be equal before the Special Court.

2. The accused shall be entitled to a fair and public hearing, subject to measures ordered by the Special
Court for the protection of victims and witnesses.

3. The accused shall be presumed innocent until proved guilty according to the provisions of the
present Statute.

)
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4. In the determination of any charge against the accused pursuant to the present Statute, he or she shall
be entitled to the following minimum guarantees, in full equality:

a. To be informed promptly and in detail in a language which he or she understands of the nature
and cause of the charge against him or her:

b. To have adequate time and facilities for the preparation of his or her defence and to
communicate with counsel of his or her own choosing;

¢. To be tried without undue delay;

d. To be tried in his or her presence, and to defend himself or herself in person or through legal
assistance of his or her own choosing; to be informed. if he or she does not have legal
assistance, of this right; and to have legal assistance assigned to him or her, in any case where
the interests of justice so require, and without payment by him or her in any such case if he or
she does not have sufficient means to pay for it;

e. To examine, or have examined, the witnesses against him or her and to obtain the attendance
and examination of witnesses on his or her behalf under the same conditions as witnesses
against him or her;

t. To have the free assistance of an interpreter if he or she cannot understand or speak the
language used in the Special Court;

g. Not to be compelled to testify against himself or herself or to confess guilt.

Article 18
Judgement

The judgement shall be rendered by a majority of the judges of the Trial Chamber or of the Appeals
Chamber, and shall be delivered in public. It shall be accompanied by a reasoned opinion in writing, to
which separate or dissenting opinions may be appended.

Article 19
Penalties

1. The Trial Chamber shall impose upon a convicted person, other than a juvenile offender,
imprisonment for a specified number of years. In determining the terms of imprisonment, the Trial
Chamber shall, as appropriate, have recourse to the practice regarding prison sentences in the
International Criminal Tribunal for Rwanda and the national courts of Sierra Leone.

2. In imposing the sentences, the Trial Chamber should take into account such factors as the gravity of
the offence and the individual circumstances of the convicted person.

3. In addition to imprisonment, the Trial Chamber may order the forfeiture of the property, proceeds
and any assets acquired unlawfully or by criminal conduct, and their return to their rightful owner or to
the State of Sierra Leone.

Article 20
Appellate proceedings

1. The Appeals Chamber shall hear appeals from persons convicted by the Trial Chamber or from the
Prosecutor on the following grounds:

N
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a. A procedural error;
b. An error on a question of law invalidating the decision;
¢. Anerror of fact which has occasioned a miscarriage of justice.

2. The Appeals Chamber may affirm, reverse or revise the decisions taken by the Trial Chamber.

3. The judges of the Appeals Chamber of the Special Court shall be guided by the decisions of the
Appeals Chamber of the International Tribunals for the former Yugoslavia and for Rwanda. In the
interpretation and application of the laws of Sierra Leone, they shall be guided by the decisions of the
Supreme Court of Sierra Leone.

Article 21
Review proceedings

1. Where a new fact has been discovered which was not known at the time of the proceedings before
the Trial Chamber or the Appeals Chamber and which could have been a decisive factor in reaching the
decision, the convicted person or the Prosecutor may submit an application for review of the
judgement.

2. An application for review shall be submitted to the Appeals Chamber. The Appeals Chamber may
reject the application if it considers it to be unfounded. If it determines that the application is
meritorious, it may, as appropriate:

a. Reconvene the Trial Chamber;
b. Retain jurisdiction over the matter.

Article 22
Enforcement of sentences

1. Imprisonment shall be served in Sierra Leone. If circumstances so require, imprisonment may also
be served in any of the States which have concluded with the International Criminal Tribunal for
Rwanda or the International Criminal Tribunal for the former Yugoslavia an agreement for the
enforcement of sentences, and which have indicated to the Registrar of the Special Court their
willingness to accept convicted persons. The Special Court may conclude similar agreements for the
enforcement of sentences with other States.

2. Conditions of imprisonment, whether in Sierra Leone or in a third State, shall be governed by the
law of the State of enforcement subject to the supervision of the Special Court. The State of
enforcement shall be bound by the duration of the sentence, subject to article 23 of the present Statute.

Article 23

Pardon or commutation of sentences

If, pursuant to the applicable law of the State in which the convicted person is imprisoned, he or she is
eligible for pardon or commutation of sentence, the State concerned shall notify the Special Court
accordingly. There shall only be pardon or commutation of sentence if the President of the Special
Court, in consultation with the judges, so decides on the basis of the interests of justice and the general
principles of law.

§
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Article 24
Working language

The working language of the Special Court shall be English.

Article 25
Annual Report

The President of the Special Court shall submit an annual report on the operation and activities of the
Court to the Secretary-General and to the Government of Sierra Leone.
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RULES OF PROCEDURE AND EVIDENCE

Amended on 7 March 2003
Amended on 1 August 2003
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Amended on 14 May 2005
Amended on 13 May 2006
Amended on 24 November 2006
Amended on 14 May 2007
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PartV - PRE-TRIAL PROCEEDINGS

Section 1: Indictments
Rule 47; Review of Indictment (amended I August 2003)
(A)  An indictment submitted in accordance with the following procedure shall be approved by

(B)

(©)

(D)

(E)

(F)
(G)

(H)

(D

the Designated Judge.

The Prosecutor, if satisfied in the course of an investigation that a suspect has committed a
crime or crimes within the jurisdiction of the Special Court, shall prepare and submit to the
Registrar an indictment for approval by the aforementioned Judge.

The indictment shall contain, and be sufficient if it contains, the name and particulars of the
suspect, a statement of each specific offence of which the named suspect is charged and a
short description of the particulars of the offence. It shall be accompanied by a Prosecutor’s
case summary briefly setting out the allegations he proposes to prove in making his case.

The Registrar shall submit the indictment and accompanying material to the Designated
Judge for review.

The designated Judge shall review the indictment and the accompanying material to
determine whether the indictment should be approved. The Judge shall approve the
indictment if he is satisfied that:

(1) the indictment charges the suspect with a crime or crimes within the jurisdiction of
the Special Court; and

(i) that the allegations in the Prosecution’s case summary would, if proven, amount to
the crime or crimes as particularised in the indictment.

The Designated Judge may approve or dismiss each count.

If at least one count is approved, the indictment shall go forward. If no count is approved,
the indictment shall be returned to the Prosecutor.

Upon approval of the indictment:

(1) The Judge may, at the request of the Prosecutor, issue such orders and warrants for
the arrest, detention, surrender or transfer of persons, and any other orders as may
be required for the proceedings in accordance with these Rules.; and

(i) The suspect shall have the status of an accused.

The dismissal of a count in an indictment shall not preclude the Prosecutor from
subsequently submitting an amended indictment including that count.

Rules of Procedure and Evidence of the Special Court fo Sierra Leone 24
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the Appeals Chamber accepts his recommendation and decides to rule on the
appeal solely on the written submissions of the parties.

(C)  The Pre-Hearing Judge shall record the points of agreement and disagreement between the
parties on matters of law and fact. In this connection, he or she may order the parties to file

further written submissions with the Pre-Hearing Judge or the Appeals Chamber.

(D) The Appeals Chamber may of its own initiative exercise any of the functions of the Pre-
Hearing Judge.

Rule 110: Record on Appeal (amended 7 March 2003)

The record on appeal shall consist of the parts of the trial record as designated by the Pre-Hearing
Judge, as certified by the Registrar.

Rule 111: Appellant's Submissions (amended 7 March 2003)

An Appellant's submissions shall be served on the other party or parties and filed with the
Registrar within twenty one days of the notice of appeal pursuant to Rule 108.

Rule 112: Respondent's Submissions (amended 7 March 2003)

A Respondent's submissions shall be served on the other party or parties and filed with the
Registrar within fourteen days of the filing of the Appellant's submissions.

Rule 113: Submissions in Reply (amended 7 March 2003)

(A)  An Appellant may file submissions in reply within five days after the filing of the
Respondent's submissions.

(B)  No further submissions may be filed except with leave of the Appeals Chamber.

Rule 114: Date of Hearing (amended 7 March 2003 and 24 November 2006)

(A)  The date of any hearing shall be set as provided for by Rule 109(B)(ii)(b).

(B)  Where the Appeals Chamber decides that there will be a hearing, the Appeals Chamber or
the Pre-Hearing Judge may request the parties to limit their oral submissions to an issue or
issues indicated to them in writing.

(C)  The Registrar shall notify the parties accordingly.

Rule 115: Additional Evidence (amended 13 May 2006 and 24 November 2006)

(A) A party may apply by motion to the Pre-Hearing Judge to present before the Appeals
Chamber additional evidence which was not available to it at the trial, Such motion shall
clearly identify with precision the specific finding of fact made by the Trial Chamber to
which the additional evidence is directed. The motion shall also set out in full the reasons

and supporting evidence on which the party relies to establish that the proposed additional
evidence was not available to it at trial. The motion shall be served on the other party and

Rules of Procedure and Evidence of the Special Court for Sierra Leone 51
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filed with the Registrar not later than the deadline for filing the submissions in reply.
Rebuttal material may be presented by any party affected by the motion.

(B)  Where the Pre-Hearing Judge finds that such additional evidence was not available at trial
and is relevant and credible, he will determine if it could have been a decisive factor in
reaching the decision at trial. Where it could have been such a factor, the Pre-Hearing
Judge may authorise the presentation of such additional evidence and any rebuttal material.

(C)  The Appeals Chamber may review the Pre-Hearing Judge’s decision with or without an
oral hearing.

Rule 116: Extension of Time Limits (amended 19 November 2007)

The Appeals Chamber may grant a motion to extend a time limit upon a showing of good cause.
Where the Appeals Chamber is seised of such a motion at a time that it is not fully constituted due
to the unavailability of one of its Members for any reason, the remaining Judges of the Appeals
Chamber or a Judge designated by them, may rule on the motion if satisfied that it is in the
interests of justice to do so.

Rule 117: Expedited Procedure (amended 29 May 2004)
(A) A reference under Rule 72(E) or (F), or any appeal under Rules 46, 65, 73(B), 77 or 91
shall be heard expeditiously by a bench of at least three Appeals Chamber Judges and may

be determined entirely on the basis of written submissions.

(B)  All time limits and other procedural requirements not otherwise provided for in these Rules
shall be fixed by a practice direction issued by the Presiding Judge.

(C)  Unless as otherwise ordered, Rules 109 to 114 and 118(D) shall not apply to such
procedures.

Rule 118: Judgement on Appeal (amended 7 March 2003 and 24 November 2006)

(A)  The Appeals Chamber shall pronounce Judgement on the basis of the record on appeal and
any oral arguments and additional evidence that has been presented to it.

(B)  The judgement shall be rendered by a majority of the Judges. It shall be accompanied or
followed as soon as possible by a reasoned opinion in writing, to which separate or
dissenting opinions may be appended.

(C)  In appropriate circumstances the Appeals Chamber may order that the accused be retried
before the Trial Chamber concerned or another Trial Chamber.

(D)  If the Appeals Chamber reverses an acquittal of an accused by the Trial Chamber on any
count, the Appeals Chamber shall proceed to sentence the accused in respect of that

offence.

(E)  The judgement shall be pronounced in public, on a date of which notice shall have been
given to the parties and counsel and at which they shall be entitled to be present.

Rules of Procedure and Evidence of the Special Cowrt for Sierra Leone 52
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SPECIAL COURT FOR SIERRA LEONE
JOMO KENYATTA ROAD « FREETOWN + SIERR A LEONE
PHONE: +1 212 963 9915 Extension: 178 7000 or +39 0831 257000 or +232 22 295995
FAX: Extension: 178 7001 or +39 0831 257001 Extension: 174 6996 or +232 22 295996

PRACTICE DIRECTION ON THE STRUCTURE OF GROUNDS OF
APPEAL BEFORE THE SPECIAL COURT

Adopted on 1 July 2011
Amended 23 May 2012

PREAMBLE

The President of the Special Court for Sierra Leone (“Special Court”);

CONSIDERING the Statute of the Special Court (“Statute”) as annexed to
the Agreement between the United Nations and the Government of Sierra
Leone on the Establishment of the Special Court for Sierra Leone, signed on
16 January 2002; and in particular Article 20 of the Starute which provides
that the Appeals Chamber shall hear appeals from persons convicted by the
Trial Chamber or from the Prosecutor on a procedural error, an error on a
question of law invalidating the decision, or an error of fact which has
occasioned a miscarriage of justice;

CONSIDERING the Rules of Procedure and Evidence of the Special Court
(“Rules™); in particular Rules 111, 112 and 113 which deal with the procedure
for filing of written submissions by the Parties in appeals from final
judgement;

]
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I I.The Appellant shall maintain a respectful and decorous tone in his/her

submissions.

The Respondent’s Submissions

The opposite party (“Respondent”) shall file in accordance with the
Statute and the Rules a Respondent’s Submission, containing the
tollowing, with the appropriate titles and in the order herein indicated:
(a) a table of contents with page references;

(b) an introduction containing a statement of the subject matter, the
specitic provision of the Rules pursuant to which the Respondent’s
Submissions is filed and the date of any interlocutory filing or decision
relevant to the appeal;

(¢) a statement on whether or not the ground of appeal is opposed and
arguments in support thereof;

13. " The statements and arguments must be set out and numbered in
the same order as in the Appellant’s Submissions and shall be limited
to arguments made in response thereto. The Respondent shall
maintain a respecttul and decorous tone in his/her submissions

Submissions in Reply

An Appellant may file, in accordance with the Statute and the Rules,
Submissions in Reply, limited to arguments in reply to the
Respondent’s Submissions, set out and numbered in the same order as
in previous Submissions.

The Book of Authorities

The parties’ Submissions shall be accompanied by a “Book of
Authorities” setting out clearly all authorities relied upon.
g y P
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The Book of Authorities shall be numbered consecutively and shall
include a table of content describing each document, including the
date and reference, a legible copy of the pages of or excerpts from every
referenced material including case law, statutory and regulatory
provisions from the Special Court, international tribunals and national
sources to which the parties actually refer in the parties’ submissions or
intends to refer in the parties’ oral arguments.

Authorities not in the official language of the Special Court shall be
translated accordingly

A party may object to a translation by tiling no later than 15 days from
the filing of the Book of Authorities the translation which he/she
contends is the correct translation instead of the translation challenged.

In the filing of the Book of Authorities, in respect of any appeal to be
decided in Freetown, the parties shall be guided by Article 7 of the
Practice Direction on Filing Documents before the Special Court,
adopted on 27 February 2003, as amended on 16 January 2008.

In the filing of the Book of Authorities, in respect of any appeal to be
decided in The Hague, the parties shall be guided by Article 7 of the
Practice Direction on Dealing with Documents in The Hague Sub-
Office, adopted on 16 January 2008 as amended on 25 April 2008.

The Book of Authorities shall not count towards the word and page
limits set out in either the Practice Direction on Filing Documents
before the Special Court or the Practice Direction on Dealing with
Documents in The Hague Sub-Office.

Failure to file the Book of Authorities prescribed above shall not bar

the Appeals Chamber from rendering a judgment, a decision or an
order as it sees fit in the appeal.

Additional Evidence

A party applying to present additional evidence must do so by way of
motion, in accordance with the Rules, stating:

16
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Justice Shireen Avis Fisher, Pre-Hearing Judge of the Appeals Chamber of the Special Court
for Sierra Leone (“Special Court™), acting in accordance with the President’s “Order
Designating a Pre-Hearing Judge Pursuant to Rule 109 of the Rules of Procedure and

Evidence”,' dated 21 June 2012:

BEING SEIZED of the “Prosecution Motion Seeking Clarification of the Practice Direction on
the Structure of Grounds of Appeal before the Special Court”, filed before the Pre-Hearing
Judge on 3 October 2012, seeking clarification as to whether paragraph 16 of the Practice
Direction on the Structure of Grounds of Appeal before the Special Court supersedes Article 7

of the Practice Direction on Dealing with Documents in The Hague Sub-Office, or vice versa;*
NOTING the Defence Response to the Motion, filed on 8 October 2012 (“Response™);’

CONSIDERING that pursuant to Rule 109(B)(i), the Pre-Hearing Judge shall take any
measures related to procedural matters, including the issuing of decisions, orders and directions

with a view to preparing the case for a fair and expeditious hearing;

RECALLING that during the Status Conference of 18 June 2012, the parties were reminded
that “the Appeals Chamber feels very strongly that this direction [Practice Direction on the
Structure of Grounds of Appeal before the Special Court] needs to be complied with...” :*

CONSIDERING that pursuant to paragraph 29 of the Practice Direction on the Structure of
Grounds of Appeal before the Special Court (“2011 Practice Direction™), it is for the Pre-
Hearing Judge or the Appeals Chamber to decide whether a party has complied with the

requirements laid down in this Practice Direction;

CONSIDERING FURTHER that Article 16 of the 2011 Practice Direction explicitly provides
that the Book of Authorities shall include “a legible copy of the pages of or excerpts from every

referenced material including case law, statutory and regulatory provisions from the Special

' Prosecutor v. Taylor. SCSL-03-0 1-A-1297, Order Designating a Pre-Hearing Judge Pursuant to Rule 109 of the
Rules of Procedure and Evidence, 21 June 2012.

* Prosecutor v. Taylor, SCSL-03-01-A-1327, Prosecution Motion Seeking Clarification of the Practice Direction
on the Structure of Grounds of Appeal Before the Special Court, 3 October 2012.

Y Prosecutor v. Taylor, SCSL-03-01-A-1332, Public with Confidential Annex A and Public Annex B Defence
Response to Prosecution Motion Seeking Clarification of the Practice Direction on the Structure of Grounds of
Appeal before the Special Court, 8 October 2012,

! Prosecutor v. Taylor, SCSL-03-01-A, Status Conference, Transcript of 18 June 2012, p. 49768,

.
Case No. SCSL-03-01-A re 16 October 2012
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Court, international tribunals and national sources to which the parties actually refer in the

parties’ submissions or intends to refer in the parties’ oral arguments™;’

RECALLING that the 2011 Practice Direction was adopted on 1 July 2011 and amended on 23
May 2012 and is, thus, later in law (lex posteriori) in relation to the Practice Direction on
Dealing with Documents in The Hague Sub-Office, which was adopted on 16 January 2008 and
amended on 25 April 2008 (“2008 Practice Direction”);

RECALLING further that the aim of adopting the 2011 Practice Direction was “to establish a
procedure for the structuring of grounds of appeal and written submissions in appellate

proceedings before the Special Court™;°

CONSIDERING that, in accordance with the principle of effectiveness in interpreting
legislation, whereby a piece of legislation as a whole and each of its provisions are to be given
effect and are designed to achieve an end, interpretation which favours Article 7 of the 2008

Practice Direction would render paragraph 16 of the 2011 Practice Direction a mere surplusage.

CONSIDERING FURTHER, however, that the Defence could have been reasonably misled
by the reference, in paragraph 20 of the 2011 Practice Direction, to Article 7 of the 2008

Practice Direction;

HEREBY ORDERS:
1. That the Motion for Clarification filed by the Prosecution be considered a Motion for
Compliance, filed pursuant to paragraph 29 of the 2011 Practice Direction;
2. That the Defence comply with paragraph 16 of the 2011 Practice Direction and file the
amended Book of Authorities no later than 31 October 2012.

Done in The Hague, The Netherlands, this 16" day of October 2012.

* Emphasis added.
" Preamble of the Practice Direction on the Structure of Grounds of Appeal of I July 2011, amended 23 May 2012.

3 ,
Case No. SCSL-03-01-A n 16 October 2012
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[. INTRODUCTION
I. This is the Defence motion to exclude evidence falling outside the scope of the

Indictment and/ or the jurisdiction of the Special Court for Sierra Leone. "

3]

The Defence submits that the Motion is timely and appropriate at this stage of the
proceedings because it implicates evidentiary matters that arose on a recurring basis
during the trial proceedings.’

3. During its case, the Prosecution has adduced a great deal of evidence which falls
outside the temporal and geographical jurisdiction of the Special Court (“ex-temporal
evidence” and “ex-territorial evidence™). The Defence has previously objected to such
evidence, including in its Pre-trial Brief filed on 26 April 2007.% For example, on 18
April 2008 during the course of the oral testimony of TF 1-334, defence counsel
objected to evidence of crimes perpetrated on civilians in Koinadugu District on the
basis that such crimes are not alleged in the Indictment.* The Defence has never
waived its objection on this issue, and files the Motion in continuance of its objection.

4. The Defence submits that much of the ex-temporal and ex-territorial evidence

adduced in the case is irrelevant to the Indictment, falls outside the jurisdiction of the

Special Court and should be excluded from the Trial Chamber’s consideration of the

evidence in the case when it retires to consider judgment.

II. PRELIMINARY MATTERS
5. The Special Court has held that where the Defence objects to the admissibility of
evidence on the basis that it falls outside the scope of the Indictment, the Defence is

expected to make a specific objection at the time the evidence is sought to be

' Hereinafter “the Motion”. Any references to Indictment in the Motion are to Prosecutor v. T, aylor, SCSL-
03-01-PT-263, “Prosecution’s Second Amended Indictment”, 29 May 2007,

2 Rule 72(B) contemplates the filing of preliminary motions based on lack of jurisdiction and Rule 72(A)
mandates that such motions be brought by either party within 21 days following disclosure by the
Prosecution to the Defence of al| the material envisaged by Rule 66(A)(i).>

3 Prosecutor v. Taylor, SCSL-03-01-T, Trial Transcript, 18 April 2008, p. 8054; Trial Transcript, 21 April
2008, p. 8077; Trial Transcript, 7 May 2008, p. 9148; Trial Transcript, 5 November 2008, p. 19798.
Prosecutor v. Taylor, SCSL-03-01-PT-229, “Rule 73bis Taylor Defence Pre-trial Brief”, 26 April 2007,
paras. 9-23 (Hereinafter “Defence Pre-trial Brief”).

+ Prosecutor v. Taylor, SCSL.-03-01-T, Trial Transcript, 18 April 2008, p. 8054,

SCSL-03-01-T 2 24 September 2010
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introduced.” However, failure to do so “is not... an absolute bar to raising such a
challenge on appeal”.® Indeed, at the ICTR, the Trial Chamber in Bizimungu
confirmed that it may deal with such matters even after the testimony has finished
where the interests of justice so require.’

6. In the present case, the Defence did raise specific objections at the time in certain
instances.” However, the use of ex-temporal and ex-territorial evidence by the
Prosecution has been so widespread that it proved impractical for the Defence to raise
the same objection at every tumn. Nevertheless, the Defence’s objection to the
overarching inclusion of ex-temporal and ex-territorial evidence has been well-noted.
Indeed, the Defence's Pre-trial Brief contained a specific section urging “the Trial
Chamber to be vigilant in ensuring there is no expansion of the territorial or temporal
Jurisdiction of the Court via the back door”.” There is no reason, therefore, why the
Defence should be barred from raising this matter now or later on appeal.

7. In addition, it is in the interests of Justice to decide on this matter even after testimony
has finished, given the centrality of the ex-temporal and ex-terntorial evidence to the
case, as will be further outlined below.

8. It should also be noted that the Defence’s objection is not solely to the form of the
Indictment, since much of the ex-temporal and ex-territorial evidence adduced in this
case falls outside the scope of the Indictment and the jurisdiction of the Special Court
and could not have been charged in the Indictment in any event. To this end, the
Detfence also objects to the use of Rule 89(C) and Rule 93 by the Prosecution to
incorporate evidence which falls outside of the remit of the Special Court into jts case
as if it were one with the evidence adduced to prove the crimes alleged in the
Indictment. Under this head, in particular, the Defence has in mind the evidence
relating to alleged crimes in Liberia, in the geographical sense, and to crimes which

pre-date 1996, in the temporal sense. This is set out in more detail below.

* Prosecutor v. Sesay et al., SCSL-04-15-T, “Trial Judgment”, 2 March 2009, para. 337 (Hereinafter “RUF
Trial Judgment”).
® Prosecutor v. Brima et al., SCSL-04-16-A, “Appeal Judgment”, 22 February 2008, paras. 42-43.
7 Prosecutor v. Bizimungu et al., ICTR-99-50-T, “Decision on Motion from Casimir Bizimungu Opposing
the Admissibility of the Testimony of Witnesses GKB, GAP, GKC, GKD and GFA”, 23 January 2004,
ara. 18.
Motion, para. 3, fn, 3.
° Defence Pre-trial Brief, para. 9.

SCSL-03-01-T 3 24 September 2010
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III. APPLICABLE LAW
9. The temporal jurisdiction of the Special Court is limited to crimes which occurred
within the period extending from 30 November 1996 to January 2002. The
geographical jurisdiction of the Special Court is limited to crimes which occurred
within the territory of the Republic of Sierra Leone. '’ In assessing the admissibility of
evidence which falls outside these boundaries, the following rules are significant:
a) Rule 89%(C) provides that “A Chamber may admit any relevant
evidence”.!!
b) Rule 93 provides that “Evidence of a consistent pattern of conduct
relevant to serious violations of international humanitarian law under the
Statute may be admissible in the interests of justice”.!?
¢) Rule 95 provides that “No evidence shall be admitted if its admission
would bring the administration of justice into serious disrepute”.!?
10. In addition, case-law has clarified the need to take into account the probative value
and prejudicial effect of the evidence in question. In the ICTR, in the case of
Bagosora et al., the Appeals Chamber held that-

“Rule 93 does not create an exception to Rule 89(C), but rather is illustrative
of a specific type of evidence which may be admitted by a Trial Chamber.
Rule 93 must be read in conjunction with Rule 89(C), which permits a Trial
Chamber to admit any relevant evidence which it deems to have probative
value. Even where pattern evidence is relevant and deemed probative, the
Trial Chamber may still decide to exclude the evidence in the interests of
Justice when its admission could lead to unfairness in the trial proceedings,
such as when the probative value of the proposed evidence is outweighed by
its prejudicial effect”.'

While the Special Court’s Rule 89(C) differs from that of the ICTR and ICTY, in that
the Special Court’s Rule 89(C) does not explicitly provide for the probative value and

prejudicial effect of the evidence In question to be considered, there is still the

10 Special Court for Sierra Leone, Statute, Article 1 (Hereinafter “the Statute™).

i Special Court for Sierra Leone, Rules of Procedure and Evidence, Rule 89(C) (Hereinafter “the Rules™).
* Rules, Rule 93(A).

" Rules, Rule 95.

"* Prosecutor v. Bagosora et al., ICTR-98-41-AR93.2, “Decision on Prosecutor’s Interlocutory Appeals
Regarding Exclusion of Evidence”, 19 December 2003, para. 13 (Hereinafter “Bagosora Appeal
Decision™).

SCSL-03-01-T 4 24 September 2010

24



6439

301:1 o

requirement to do so where the effect of the evidence would infringe Rule 95.'° One
must also, of course, consider the fajr trial rights of the Accused guaranteed under
Article 17 of the Statute, as well as the requirement under Article 20(3) to follow,
where necessary, the guidance provided by the ICTR and ICTY.

IV. ARGUMENT

I'1. Evidence must be relevant and not adversely prejudicial to be admissible."® Such
relevant evidence may include evidence which falls outside the scope of the
Indictment.!” Indeed, the present Trial Chamber, in its Rule 98 Decision, took into
account evidence which pre-dated the Indictment period.'® As to what qualifies as
“relevant”, there is no exhaustive list, but case-law offers some guidance; for
example, the Trial Chamber in the RUF case held that:

“evidence is admissible if it bears on facts in issue, such as the role of the
Accused in the RUF, the existence of a joint criminal enterprise, the RUF
command structure, or the existence of de Jacto authority or control over
subordinates. Evidence which provides the Chamber with background and
context in which to understand the conflict or the testimony of a Witness is
also admissible.”"”

12. In its oral submissions on the topic, the Prosecution has argued that evidence falling
outside the scope of the Indictment is relevant on the following grounds: (a) to prove
there was a widespread and systematic attack on the civilian population of Sierra
Leone; (b) to show there was a coordinated campaign of terror within Sierra Leone;
(¢) under Rule 93 as evidence of a consistent pattern of conduct; and (d) to illustrate
the Accused’s mens rea, namely his knowledge of, awareness of and/ or intent to

cause the crimes which took placing in Sierra Leone.*°

" Prosecutor v. Sesay et al., SCSL-04-15-T, “Ruling on Gbao Application to Exclude Evidence of
Prosecution Witness Mr Koker”, 23 May 2005, para. 6.

' Prosecutor v, Ngeze and Nahimana, ICTR-99-52-A, “Decision on the Interlocutory Appeals — Separate
Opinion of Judge Shahabuddeen”, 5 September 2000, para. 19 (Hereinafter “Shahabuddeen Opinion™);
Prosecutor v. Bagosora et al., ICTR-98-4 1-T, “Decision on Admissibility of Proposed Testimony of
Witness DBY”, 18 September 2003,

'" RUF Trial Judgment, para. 482.

" For example, Prosecutor v. Taylor, SCSL-03-01-T, Trial Transcript, 4 May 2009, p- 24207 (Hereinafter
“Rule 98 Decision™).

' Prosecutor v. Sesay et al., SCSL-04- 15-T, “Decision on Kallon Motion to Exclude Evidence Outside the
Scope of the Indictment”, 26 June 2008, para. 11.

* For example, Prosecutor v. Taylor, SCSL-03-01-T, Trial Transcript, 21 April 2008, pp. 8077-8079; Trial
Transcript, 7 May 2008, pp- 9148-9149.

SCSL-03-01-T 5 24 September 2010
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[3. Such submissions have been accepted by the Trial Chamber as providing context of
one type or another, without being evidence on which guilt is determined. This, of
course, accords with the fundamental principle that an accused can only be convicted
of crimes for which he is indicted as is illustrated in the Trial Chamber’s reasoning in
the AFRC case:

“While such evidence may support proof of the existence of an armed
contlict or a widespread or Systematic attack on a civilian population, no
finding of guilt for those crimes may be made in respect of such locations not
mentioned in the indictment.”*!

14. However, there is a fine line between relevance for context and the danger that the
evidence serves as the basis for a conviction, especially when one is faced with a
mass of “contextual” evidence as in this case. Indeed, the Trial Chamber has already
based its findings on the Rule 98 Decision in part on such “contextual” evidence.?*

I5. The Defence submits that there is so much evidence outside the scope of the
Indictment at bar, that it amounts to prejudice of such a nature which far outweighs
any probative value of such evidence. In that sense it contravenes both Rule 95 and
Article 17.%% In what follows, for ease of reference, the evidence has been divided into
evidence which falls outside the temporal scope of the Indictment and evidence which
falls outside of the geographical scope of the Indictment.

A. Evidence falling outside of the temporal scope of the Indictment

(i) Joint Criminal Enterprise

16. The Defence particularly draws attention to the problems associated with the charge
of joint criminal enterprise (JCE). In its Amended Case Summary, the Prosecution
made reference to a common plan between the Accused and Foday Sankoh which
originated in the late 1980s, which is not merely contextual, but is a crucial element
of the alleged JCE.** The Trial Chamber will have to determine guilt based on events
which occurred up to ten years before the commencement of the Indictment period.

The Defence submits that this is not within the Special Court’s jurisdiction to decide.

' Prosecutor v, Brima et al., SCSL-04-16-T, “Trial Judgment”, 20 June 2007, para. 37.

* Rule 98 Decision, pp. 24209-242 10.

* Rules, Rule 95: Statute, Article 17(2).

* Prosecutor v. T. aylor. SCSL-03-01-T-327. “Case Summary Accompanying the Second Amended

Indictment”, 3 August 2007, paras. 1-3, 42 and 44,

SCSL-03-01-T 6 24 September 2010
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17. Indeed, even were the Trial Chamber merely to consider and not rule on such
evidence, the Defence submits that there must be a limit to the extent to which
evidence which falls outside the scope of the Indictment and/ or Jurisdiction of the
Special Court can be taken into consideration by the Trial Chamber in assessing the
guilt of the Accused.”’ Otherwise, there is a real danger that such a sheer mass of
evidence will have an impact on the Trial Chamber’s findings. Indeed, it becomes so
prejudicial to the Accused, that such evidence violates Rule 95, and infringes the
Accused’s own fair trial rights guaranteed under Article 17.

(1i) Evidence of atrocities in Liberia

18. The evidence adduced by the Prosecution concerning the Accused’s alleged
involvement in atrocities in Liberia has little relevance or probative force other than
to blacken the Accused’s reputation with the Trial Chamber; indeed, it clearly has
nothing to do with the charges the Accused faces in respect of Sierra Leone.”t
Throughout the trial, the Accused has had to face such evidence being admitted via
the back door that is Rule 93, despite the warning given by the Trial Chamber in
Kupreski¢ that Rule 93 cannot be used to simply show the bad character of an
accused.?’ The Defence submits such evidence is contrary to Rule 93, Article 17, and
the jurisprudence of the international tribunals.?®

B. Evidence falling outside of the geographical scope of the Indictment

(i) Evidence which could Jall inside the scope of the Indictment but which does not

19. The Prosecution has led evidence on the commission of crimes in certain districts of
Sierra Leone which does not fal] within the crimes charged in the Indictment, but
which nevertheless could have been pleaded within the Indictment. For example,

witness TF1-334 testified to the crimes which occurred in Koinadugu District.*®

* Indeed, the Trial Chamber seems to have recognised there is a limit to the Prosecution’s ability to adduce
ex-temporal evidence; for instance, Prosecutor v. Taylor, SC SL-03-01-T, Trial Transcript, 22 January
2008, pp. 1842-1845.

* For instance, the evidence of TF1-399: Prosecutor v. Taylor, SCSL-03-01-T, Trial Transcript, 12 March
2008, pp. 5913-5919.

7 Prosecutor v. Kupreskic et al., 1T-95-16-T, “Decision on Evidence of Good Character of the Accused
and the Defence of Tu Quoque™, 17 Feburary 1999, para. 31,

* Bagosora Appeal Decision; Shahabuddeen Opinion; Prosecutor v. Bagosora et al, ICTR-98-41-AR73,
“Decision on Aloys Ntabakuze's Interlocutory Appeal on Questions of Law Raised by the 29 June 2006
Trial Chamber [ Decision on Motion for Exclusion of Evidence”, 18 September 2006.
** See, Prosecutor v. Tayior, SCSL-03-01-T, Trial Transcript, 18 April 2008, p. 8054,

2%
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Likewise, witness TE1-028 testified to crimes which occurred in Bombalj District.*
Neither district of Sierra Leone, nor the alleged crimes occurring therein were
pleaded in the Indictment.

20. The Defence submits these locations should have been pleaded in the Indictment. The
evidence is not merely background information: there is nothing to differentiate this
evidence from evidence adduced to prove crimes occurring within districts that were
expressly pleaded in the Indictment; its prejudicial effect is the same.

21. The Prosecution has argued that this additional evidence is necessary to prove: (a)
there was a widespread and systematic attack on the civilian population of Sierra
Leone; (b) there was a coordinated campaign of terror within Sierra Leone; and (c)
the Accused’s knowledge of, awareness of and/ or intent to cause the crimes which
were taking placing in Sierra Leone.’! However, such elements can easily be adduced
from the crimes and locations already charged in the Indictment. The Indictment is
the main charging instrument against the Accused and the means by which the
Accused is notified of the charges he must face at trial. It is axiomatic that the
Prosecution cannot circumvent the requirements of the Indictment by adding layer
upon layer of alternative locations in which crimes were committed, without formally
charging the Accused with those crimes; evidence of such ex-territorial crimes
provide so little probative value and are so prejudicial to the Accused, such that they
contravene both Rule 95 and Article 17.

o
o

- To view such evidence in any other way would result in the serious danger that,
uniquely among international courts, the Special Court would be seen as having
permitted a Prosecutor to charge an accused with as few particulars as possible, while
having held back the particulars into which the bulk of the evidence falls for
admission via the back door at trial under the guise of “relevant” evidence. This may
be strategic for a Prosecutor, but should not be countenanced by any reasonable

tribunal.

* See, Prosecutor v. Taylor, SCSL-03-01-T, Trial Transcript, 7 May 2008, p. 9148.

! See above, para. 12, fn. 20.
8
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23. For the foregoing reasons, the Defence submits that evidence of crimes committed in
locations of Sierra Leone not pleaded in the Indictment should be excluded from the
Trial Chamber’s deliberations.

(ii) Evidence potentially falling outside the Jurisdiction of the Special Court

24. The Prosecution has led evidence on the commission of crimes in territories over
which the Special Court does not have the jurisdiction to rule, This particularly
concerns crimes allegedly involving the Accused in Liberia, but at times expands to
incorporate the Accused’s alleged role in conflicts, arms-dealing and diamond-
dealing throughout the A frican continent.

25. This evidence has been brought into the proceedings under the ambit of Rule 93
However, Rule 93 does not provide an unregulated or unrestricted route for the
admission of evidence demonstrating a consistent pattern of conduct; rather, such
evidence may only be admitted where it is in the interests of Justice to do so. This
point was raised by defence counsel on 21 April 200832 Nevertheless, the Trial
Chamber has on at least one occasion refused to assess the probative value of the
evidence in question, despite the fact that an assessment of the interests of justice
must invariably include an assessment of the probative value of the evidence against
its prejudicial effect.*

26. The Defence submits that this ex-territorial evidence is irrelevant, contrary to the
interests of justice and, in any event, adversely prejudicial to the Accused such that it
contravenes both Rule 95 and Article 17. As such 1t should be excluded from the Trial

Chamber’s deliberations.

V. CONCLUSION

27. This Motion is directed Squarely at ex-temporal and ex-territorial evidence led by the
Prosecution during its case-in-chief. While the Defence may also have led such
evidence during the Defence’s case, the necessity for doing so often was directly
related to rebutting Prosecution evidence. Bearing in mind that the Defence has no

burden of proof and never has an obligation to put forth a case, whether or not the

2 Prosecutor v. T avlor, SCSL-03-01-T, Trial Transcript, 21 April 2008, pp. 8079-8080.
* Prosecutor v. T aylor, SCSL-03-01-T, Trial Transcript, 5 November 2008, p. 19800.

SCSL-03-01-T 9 24 September 2010
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Defence has led such evidence is immaterial and of no consequence to the relief being

sought herein vis-a-vis Prosecution evidence.

28. For all of the foregoing reasons, the Defence respecttully requests that the Trial

Chamber grant the tfollowing relief:

(a) Exclude Prosecution evidence which falls outside the temporal scope of the
Indictment, OR impose limits on the scope to which such evidence may be taken
into consideration;

(b) Exclude Prosecution evidence of crimes committed in locations within Sierra
Leone not pleaded in the Indictment, OR impose limits on the scope to which
such evidence may be taken into consideration; and

(¢) Exclude Prosecution evidence of crimes committed outside of Sierra Leone and

impermissibly admitted pursuant to Rule 93 or other Rules.

Respectfully Submitted,

Courtenay Griffiths, Q.C.

Lead Counsel for Charles G. Taylor
Dated this 24th Day of September 2010,
The Hague, The Netherlands

SCSL-03-01-T 10 24 September 2010
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Procedure and Evidence that “[a] finding of guilt may be reached only when a majority of the

Trial Chamber is satisfied that guilt has been proved beyond reasonable doubt.”

7. The Defence is not required to make any admissions at any stage of proceedings in a criminal
trial. This is a corollary to the presumption of innocence. Be that as it may, any decision by the
Defence not to expressly or implicitly address or rebut, in the present filing, any aspect of the
Prosecution’s case theory or evidence, as detailed in the Prosecution Pre Trial Brief and / or in
the Amended Indictment,'* should not be considered to be an acceptance of any fact alleged or
law propounded by the Prosecution, or a concession in any respect, unless expressly and

unambiguously stated to the contrary.
III.  Factual Background

8. The Defence has engaged in a dialogue with the Prosecution and the facts agreed by both
parties have been filed separately in a joint filing."® It stands to reason, therefore, that all facts
not currently agreed by the parties, are in dispute and need to be proved by the Prosecution at
trial as far as they are material to the indictment, save to the extent that further facts are agreed

by the parties in due course.
IV.  Territorial and Temporal Limitations of the Amended Indictment

9. The charges against Mr. Taylor are set out in the Amended Indictment. These charges must fall
within the territorial and temporal jurisdiction of the Special Court. The Prosecution Pre-Trial
Brief and Pre-Conference materials disclose numerous examples where the Prosecution are
apparently relying upon alleged facts pre-dating the indictment period and alleged conduct said
to have been committed outside the territory of Sierra Leone. The Defence would urge the
Trial Chamber to be vigilant in ensuring that there is no expansion of the territorial or temporal
Jurisdiction of the Court via the back door under the guise of Rule 93 of the Special Court’s

Rules of Procedure and Evidence.

" Prosecutor v. Taylor, SCSL-03-01-1-75, Amended Indictment, 16 March 2006.
** Agreed Facts and Law.
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10.

1.

12.

13.

Rather than precisely focusing on the temporal jurisdiction of the indictment, the Prosecution
seek to cobble together alleged conduct geographically and temporally separated in a bid to
establish its case. The Defence submit that the manner in which it seems the Prosecution intend
to put its case is impermissible and should, in any event, viewed with circumspection. The
Prosecution, for example, state that Mr. Taylor’s alleged culpable conduct resulting in the
crimes allegedly committed by the RUF, Junta, AFRC/RUF and Liberian fighters, detailed in
the Amended Indictment and Prosecution Pre-Trial Brief, occurred “[p]Jrior to and throughout
the conflict in Sierra Leone”.'® The only relevant test, of course, is whether any alleged crimes

were commiitted in the period of the indictment.

Similarly, the Prosecution Pre-Trial Brief includes a number of allegations concerning the civil
war in Liberia. For example, in paragraph 11 of the Prosecution Pre-Trial Brief, it is alleged
that “from the beginning of the conflicts in Liberia and Sierra Leone, both the NPFL and the
RUF engaged in ongoing widespread crimes against the civilian populations of those

countries.”

The Defence submits that this claim is wholly improper. The Prosecutor of the Special Court of
Sierra Leone has no mandate, authority or jurisdiction to allege crimes anywhere other than in
Sierra Leone. By making this assertion, he is acting wultra vires his authority. The attempt to
rely upon evidence outside the territorial and temporal jurisdiction of the Special Court, in
relation to another State’s affairs, is wholly unwarranted and unacceptable as a matter of law.
With respect, it exposes a fundamental misconception of the Prosecution in the theory it seeks

to advance.

Similarly, in relation to the use of child soldiers, the Prosecution alleges that the “[tlhe RUF
brought this practice to Sierra Leone from Liberia, where the NPFL engaged in the same
criminal conduct”.!” To substantiate this allegation, and to be probative, the Prosecution will

have to produce evidence to establish beyond a reasonable doubt that child soldiers were used

' Prosecution Pre-Trial Brief. For examples of this and other overbroad language, see paras. 6, 16, 18, 21, 24, 42, 45,
50, 54, 58, 61, 62, 63, and 64.
"7 Prosecution Pre-Trial Brief, para. 18.
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in the Liberian war; that, (contrary to well known reality) that the use of “child soldiers” did
not pre-date the Liberian conflict, nor was it practiced throughout Africa and many other
regions where civil wars and armed insurrections have taken place; and that the use of child
soldiers was not independently adopted in Sierra Leone for reasons which had nothing at all to
do with the alleged practices in the Liberian civil war in general or Mr. Taylor in particular.
Such a convoluted theory is legally dubious and antithetical, in the respectful submission of the

Defence, to a fair, concise and focused trial.

14. The Prosecution is allowed to present evidence of a consistent pattern of conduct only if it falls

within the scope of Rule 93(A), which provides that:

“evidence of a consistent pattern of conduct relevant to serious violations of
international humanitarian law under the statute may be admissible in the
interests of justice”.

If the Prosecution intends to present evidence of allegations outside the territorial and temporal
jurisdiction of the Special Court and outside the scope of the Amended Indictment, the Trial
Chamber is invited to consider the parameters already set by the Special Court’s sister

tribunals.

15. The scope of Rule 93 has been determined by the ICTR case of Bagosora et al, where the
Prosecution sought to introduce evidence from a period pre-dating the temporal jurisdiction of
the Tribunal. The Trial Chamber held that the Prosecution was only allowed to do so if the
alleged events were relevant to and probative of, crimes committed during the time-period of
the temporal jurisdiction. Even if relevant and probative the Trial Chamber would still exclude

the evidence if unduly prejudicial.'®

16.  The Trial Chamber noted three possible instances when evidence of acts occurring prior to the
temporal jurisdiction of the Tribunal (1994) might be relevant and admissible. First, it stated

that evidence of acts occurring prior to the mandate year may be relevant to an offence which

'® Prosecutor v. Bagosora et al, ICTR-98-41-T, Decision on Admissibility of Proposed Testimony of Witness DBY,
18 September 2003, paras. 8, 16, 17.

SCSL-03-01-PT 6 26 April 2007
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continues into the mandate year. Second, the Court considered that evidence of pre-1994
events providing background or context and which do not Jorm part of the crimes charged,
could be admissible. Finally, the Trial Chamber considered that evidence of pre-1994 events

could be admitted as “similar fact evidence”. "?

The Appeals Chamber affirmed the Trial Chamber’s ruling in Bagosora, holding that under
Rule 93, pattern evidence may be relevant to serious violations of international humanitarian
law, but even where pattern evidence was relevant and probative, the Appeals Chamber held
that the Trial Chamber could still decide to exclude the evidence in the interests of justice
when its admission could lead to wunfuairness in the trial proceedings, such as when the
probative value of the proposed evidence is outweighed by its prejudicial effect, pursuant to the
Chamber’s duty to ensure a fair trial.*® In that case, the Trial Chamber had determined that the
introduction of prior criminal acts of the Accused would be inadmissible for the purpose of

demonstrating “a general propensity or disposition” to commit the crimes charged.”!

In light of the Trial Chamber’s decision in Bagosora, confirmed on appeal, it is submitted that
the Prosecution can only introduce evidence of alleged prior criminal acts of Mr. Taylor if they
point to the existence of a common plan or design. The Defence reserve the right to object to
the admission of any such evidence where its prejudicial effect outweighs its probative value.
One of the primary considerations for the Trial Chamber, it is suggested, will be the time lapse
between the event(s) cited and the beginning of the indictment and whether the alleged
previous act or relationship can be said to be probative on a continuing criminal common plan

during the indictment period.

19. In relation to all the other allegations of criminal conduct prior to the Amended Indictment

period, the Defence contend that these are not relevant to the charges in the Amended

" Ibid. relying on Judge Shahabuddeen’s Opinion as discussed in para. 19.
** Prosecutor v. Bagosora et al, ICTR-98-41-AR93 & ICTR-98-41-AR93.2, Decision on Prosecutor’s Interlocutory

Appeals Regarding Exclusion of Evidence, 19 December 2003. para. 2.

*' Prosecutor .v Bagosora et al, ICTR-98-41-T, Decision on Admissibility of Proposed Testimony of Witness DBY,

18 September 2003, para. 14.

SCSL-03-01-PT 7 26 April 2007

LY 4



20.

21.

22.

23.
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Indictment and only go to demonstrate “a general propensity or disposition” to commit the

crimes charged.?

The same reasoning applies to allegations of criminal conduct said to have taken place in
regions outside the territorial scope of the Amended Indictment and the Special Court’s
jurisdiction. Allegations of serious criminal conduct in Liberia in particular have no bearing on
the alleged criminal conduct in Sierra Leone, not only because the conflicts occurred in
different time frames, but also because they involved a different cast of alleged perpetrators.
Evidence of the war in Liberia, therefore, similarly only goes to demonstrate “a general
propensity or disposition™ to commit the crimes charged, and should not be admitted in the

present proceedings.

A trial on alleged activities in Liberia, by proxy, would be a violation of Mr. Taylor’s right to a
fair trial, and a disservice not only to the people of Sierra Leone but indeed to the citizens of

Liberia who have the right to make their own decisions on issues of post-conflict justice.

Should the Prosecution be permitted to adduce evidence of extra-territorial acts predating the
Amended Indictment period, and in countries other than Sierra Leone, the result will be a series
of “trials within a trial” of subsidiary issues, such as the use of child soldiers in the Liberian
civil war and alleged conduct by the NPFL and other groups, allegedly committed in the course
of a conflict that lasted for several years. The Defence cannot emphasise strongly enough that
it has not investigated these matters and that it does not have the means and facilities to
conduct investigations into these allegations that fall outside the scope of the Amended

Indictment or which do not relate to Sierra Leone.

In accordance with the right of Mr. Taylor to have adequate time and facilities to prepare a
defence pursuant to Article 17(4)(b), the Defence would require a substantial allocation of
additional resources and a very significant period of time to prepare a defence for a case that
will have changed complexion beyond all recognition to that pleaded in the Amended

Indictment. The introduction of evidence relating to crimes allegedly committed in the war in

* Ibid, para. 14.

SCSL-03-01-PT 8 26 April 2007
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Liberia will necessarily prolong the length of the trial and may render predictions that the trial
phase of these proceedings can be completed within 18 months wholly redundant. The Defence
pre-trial preparation, already subject to difficult, if not impossible, time constraints, will have
to be completely re-assessed with regard to the need for more manpower and resources, which
the Defence does not have available to it at present, to be deployed to Liberia and the alleged

conduct in that civil war.
Context: The Conflict and Charges in the Indictment

A. Context: The Overthrow of the Regime of Samuel Doe and Mr Tavlor’s Election

The Prosecution attempt to portray Mr. Taylor as a brutal dictator or leader who participated in
a common plan or design formulated, according to some Prosecution witnesses in the late
1980’s, with its purpose to use “criminal means to achieve and hold political power and
physical control over the civilian population of Sierra Leone”.* In understanding his
motivations, agenda and conduct, and in assessing the Prosecution’s characterisations of Mr.
Taylor, it is perhaps relevant to understand the situation which existed in Liberia before the
entry of NPFL forces in Liberia in 1989, as well as the background to Mr. Taylor’s landslide
victory in the 1997 democratic elections. It will be seen that Mr. Taylor’s rise to power did not
involve ousting a democratic Government or one based on the rule of law. It involved the
Liberian people, with the help of Mr. Taylor, removing a tyrannical and oppressive regime and
after that, winning a resounding democratic mandate at the polls, internationally verified as

being “free and fair”.

Samuel K Doe and a group of disgruntled soldiers seized power in 1981 coup against then
President Tolbert, during which they “stormed the Executive Mansion in Monrovia, captured

President Tolbert in his pyjamas and disembowelled him.”**

The group subsequently detained
thirteen of Tolbert’s cabinet members, placed them on trial, and sentenced them to death. The

cabinet members were then taken to the beach, tied to telephone poles, and executed by a

* Prosecution Pre-Trial Brief, paras. 6-7.
* Bill Berkeley, The Graves Are Not Yet Full: Race, Tribe and Power in the Heart of Africa, Basics Books, 2001, pg.
31. [Annex A
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Geo

1. The Prosecution files this pre-trial brief addressing the factual and legal issues in this

L. INTRODUCTION

case in compliance with Rule 73bis of the Rules of Procedure and Evidence (Rules)
and the Trial Chamber’s Scheduling Order dated 2 February 2007." As of 4 April
2007, there are no admissions by the parties, no statements of matters not in dispute,
nor any agreed facts or law. Absent such admissions, statements or agreed facts
and/or law. all matters of fact and law are contested, and the Prosecution has the
burden of proving beyond reasonable doubt all clements of the crimes charged, the
underlying acts and the modes of liability. The Prosecution pre-trial brief is written in

the context of this requirement.

2. Section II provides a factual overview of the case, including the Accused’s individual
criminal responsibility, and an indication of the evidence which will be relied upon in
proving the case.’ Given that Section II provides an overview of the case, the
Prosecution will not discuss every fact it intends to prove nor cite every source of

evidence upon which it intends to rely to prove its case.

3. Section III provides the Prosecution’s position on the legal issues relevant to this case.

IL FACTUAL OVERVIEW

4, The Prosecution evidence, including expert witnesses, witnesses of fact and

documentary evidence, including audiovisual evidence, will prove the following:

5. The Accused, Charles Ghankay TAYLOR was born on 27 or 28 January 1948 in
Arthington in the Republic of Liberia. In the late 1980s, the Accused received
military training in Libya. While in Libya, the Accused formed or joined the National
Patriotic Front of Liberia (NPFL) and became the leader or head of that organised
armed group. He remained the leader of the NPFL throughout its existence. From 2
August 1997 until about 11 August 2003, the Accused was the President of the
Republic of Liberia.’

' Prosecutor v. Taylor, SCSL-03-01-PT-171, Scheduling Order For a Pre-Trial Conference Pursuant to Rule
73bis, 2 February 2007.

* Prosecutor v. Sesay et al., SCSL-04-5-PT-68, Order to the Prosecution to File a Supplemental Pre-Trial Brief,
30 March 2004,

* Wits. TF1-139; 546; 548; 554; 561; Keen; Ellis.

1
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CHARLES TAYLOR Page 39136
15 APRIL 2010 OPEN SESSION
A. Yes.

Q. Did any other Teader in the sub-region to your knowledge

contact Bockarie about your welfare?

A. Yes, I remember when we were in Buedu - when we were 1in
Buedu, by then all of them had come back. One day we were taken
out of the cells and taken to Mosquito's house, where we met

Mr Musa Cisse. He said he had been sent there by charles Taylor
to talk on our behalf so that we would be put either on parole or
released. But when he gave the message, Mosquito said the only
thing he can do for us without anybody's instruction is to kill
us. He said but for him to say he can release us - he said even
if Foday sankoh himself sent a message to him to have us
released, he said he would not do it until he was back. So he
refused to release us, even to put us on parole.

Q. who had sent Musa Cisse?

A. Mr Musa Cisse said he was sent there by charles Taylor to
talk to Foday Sankoh - Mosquito to beg him to have us released --
Q. Did Musa Cisse say why cCharles Taylor wanted you released?
A. well, when we went - because Musa Cisse we knew ourselves
in Ivory Coast when we went there. He said he had been sent by
Charles Taylor to talk to Mosquito on our behalf so that - first
of all, to save our Tives; secondly, so as the peace process can

have some kind of a start.

Q. So that's why charles Taylor had sent Musa Cisse to
Mosquito?

A. Yeah. According to Musa Cisse, that was what he sent him
for.

Q. Now, did Mosquito follow - take that advice?

A. I have already said it, no, he did not, because Mosquito

SCSL - TRIAL CHAMBER IT
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CHARLES TAYLOR Page 39137
15 APRIL 2010 OPEN SESSION

1 said he would not take anybody's - for our release, he said, if

2 Foday Sankoh himself told him to release us, he said he would not
3 do it until Foday Sankoh was back.

4 Q. Can you help us as to a time when this envoy, Musa Cisse,

13:15:20 5 was sent by Charles Taylor?

6 A. That was the time when the peace process was on.
7 Q. which peace process?
8 A. The Lome peace arrangement was on. That was the time.
9 when the Lome Peace Agreement was on.
13:15:37 10 Q. Now, the Lome Peace Agreement was signed in 1999, yes?
11 A. Yeah.
12 Q. Was it prior to the signing that Musa Cisse was sent by

13 Charles Taylor?
14 A. Of course. It was prior to the signing.
13:15:52 15 Q. whilst you were in custody, Mr Fayia, were you ever given a
16 trial or court-martial by the RUF?
17 A. Yes. There was a day when Mosquito - we did not know that
18 he had met with the war council and they had come to an agreement
19 to have us tried. They tried us - according to them, they tried
13:16:20 20 us in a court-martial. They marched all of us to the hall where
21 they were waiting us with all the scars - not scars, with all the
22 wounds, because the wounds have just got - we were so messed up,
23 the wounds were very, very fresh. Flies were all over our
24 bodies. They told us to go inside there to be tried, and the
13:16:45 25 judge was one Mr Baindah. One Mr Baindah was the judge. He has

26 gone back to Liberia.

27 Q. How do you spell his name?
28 A. Baindah, B-A-I-N-D-A-H.
29 Q. And was he a Liberian?

SCSL - TRIAL CHAMBER II
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CHARLES TAYLOR Pagﬁﬁﬁtﬂ

05 NOVEMBER 2008 OPEN SESSION

1 Q. Mr witness, do you know approximately when this was when

2 Bomi Hills was attacked and fell to ULIMO-K?

3 A. It was in 1992 - I mean '91 when we left and went to

4 Maryland. I stayed in Maryland. I did not go back to Bomi Hills

10:20:46 5 with Oliver and the troops.

6 JUDGE SEBUTINDE: Mr Koumjian, perhaps I missed something,

7 but the witness did not say anything about ULIMO-K, did he? He

8 said ULIMO.

9 MR KOUMJIAN: Your Honour, I believe that is absolutely
10:21:04 10 correct. That would not have made sense what I sajd. The

11 witness said ULIMO.

12 JUDGE SEBUTINDE: The witness simply said ULIMO.

13 MR KOUMJIAN: That is my error. Thank you:

14 Q. Sir, now you've talked about Mr Oliver varney being
10:21:21 15 executed. How do you know about that?

16 A. Okay. when I left, that was when I was in Maryland, the

17 news went all around through radio conversations that Olijver had
18 been arrested and I --
19 PRESIDING JUDGE: Please pause, Mr Witness. Mr Anyah?
10:21:46 20 MR ANYAH: Yes, I am objecting on the basis of relevance.
21 This is a description of an execution on its face pertaining
22 exclusively to the NPFL and having nothing to do with any nexus
23 to Sierra Leone. The witness is describing how ULIMO-K fighting
24 in Liberia, in the territory of Liberia and Bomi, took over Bomi
10:22:11 25 Hills. oOliver varney is assigned first to Maryland, reassigned
26 back to Bomi Hi1ls and Bomi Hills falls into the hands of ULIMO-K
27 and it is alleged that an order was given by Mr Taylor to execute
28 varney.

29 Now with respect, your Honours, this is not in any way
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CHARLES TAYLOR Pag64§83

2 SEPTEMBER 2008 OPEN SESSION

necessary to change the leadership of the RUF because he said
Foday sankoh was too old and that he was too stubborn and he was
always being arrested, and that he was a lazy Teader, so that he
should be changed. It was necessary that he be changed.
Augustine Gbao and Issa emphasised that no, that shouldn't
happen, but charles Taylor spoke with them to 1isten to what the
leaders were telling them. so they went on and appointed Issa.
First he suggested that he would want to take Mosquito back and
Issa said no, and he said, "Ah, but Issa if you would take care
as a commander or as a leader”. Then Issa said except if he
returned and informed the RUF family, he said because RUF was a
family. when he would inform the RUF family, then he will
respond whether he would take the position or he would appoint
somebody else.
Q. Now, Mr Witness, let's clear up some of the things you have
said. You said, "First he suggested that he would want to take
Mosquito back". who suggested that?
A. Charles Taylor suggested that he wanted to send Mosquito
back. He suggested that he wanted to send him back to Sierra
Leone as RUF Jleader.
Q. And then you said, "But, Issa, if you take care as a
commander or as a leader.” who was saying that to Issa, "If you
take care as a commander or as a leader"?
A. Charles Taylor was saying that to Issa.
Q. Then you said that, "Except if he returned and informed the

RUF family, then he will respond whether he would take the

position.” who is this who is speaking?
A. Issa was the one speaking to the delegation.
Q. Now what happened after this exchange at this meeting?
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Q. what time was it?

A. Around 5 o'clock.

Q. was that in the morning, or in the evening?

A, Morning.

Q. How is it you were able to know the time?

A. Because I had prayed.

Q. when you entered the house, what happened?

A. My girl - my daughter had opened the window and she said,

Mama, come and see the population that is passing by. Look at my
aunt, she has oozing and his jaw and she was naked - on her jaw,
sorry, and she was naked.

Q. Did you know who she was referring to?

PRESIDING JUDGE: Mr Anyah?

MR ANYAH: Yes, Madam President, I hesitate to intervene
and interrupt the flow, but I do so with respect. I had made an
objection previously about evidence not alleged in the indictment
and I made that a continuing objection. This was perhaps two
weeks ago.

In this case Karina is in Bombali District, which is
charged in the indictment, but it's only charged in paragraph 30
with respect to looting. sSo I just reiterate my objection
respectfully, knowing that the Court has ruled on the objection,
but given the extensive nature of evidence being presented today
about this particular locale and concerning acts not alleged in
the indictment I thought it appropriate to renew my objection.

PRESIDING JUDGE: Your reply?

MS HOLLIS: Madam President, with leave if I may respond?

PRESIDING JUDGE: Yes, please do.

MS HOLLIS: Madam President, your Honours, this evidence

SCSL - TRIAL CHAMBER II
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Q. Witness, please tell the Court what happened during this
attack.

A. we fought back and repelled and they captured one SLA. He

confirmed to us that they brought the South Africans, that they
were in that area to attack. Later Gullit called Tito, he called
Junior Lion saying that Tamba Sewa had told lies to the troop
because he knew about the presence of those people, so we should
reorganise and go back to the village where Tamba Sewa was and
burn that village down. So I left together with Junior Lion,
Tito and some other men. We went and set the village on fire and
returned. After that Gullit ordered that the soldier should tell
us exactly what they knew about the South Africans. This sSLA
whom we captured had nothing good to tell us, so Gullit gave an
order that we should burn him alive, so we tied him and burnt
him.

MR ANYAH: Madam President, I'm sorry to interrupt, but I
did object to evidence pertaining to atrocities 1in Koinadugu
District last Friday and the chamber overruled my objection. I
simply rise to make that a continuing objection for purposes of
perfecting the record, it is not to be disrespectful. My
training says that I should object whenever the same issue arises
again and I just register a continuing objection to this type of
evidence.

PRESIDING JUDGE: Your reply?

MR KOUMJIAN: Your Honour, may I reply for the Prosecution.
Your Honour, the Prosecution notes, first of all, in the
objection of last week Mr Anyah mentioned Rule 93 requiring that
the evidence of other crimes be disclosed pursuant to Rule 66.

In fact that has been done. The evidence that this witness 1is
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if we encounter an attack in any town the town should be burnt
down as we are going ahead and as we are moving ahead we shall
get - we should try and get able bodied civilians to join us.
Q. Did he say anything about civilians who were not able
bodied?

PRESIDING JUDGE: Yes, Mr Anyah?

MR ANYAH: Madam President, I object in this sense: we are
now talking about civilians and the exposure to harm or injury
that may have manifested itself at this time, but in Koinadugu
District, in particular Mansofinia, it is not alleged in our
indictment of 29 May 2007. If the evidence were Timited to the
meeting of the minds of these people during a meeting I would not
object, but to the extent we now start talking about treatment of
civilians in that area I register an objection. It is not in the
indictment.

PRESIDING JUDGE: Ms Alagendra?

MS ALAGENDRA: Your Honours, firstly the witness hasn't
spoken about any particular area which these orders related to.
Secondly, the evidence of crimes which may have taken place in
Koinadugu would be relevant under Rule 93. And also, your
Honour, it would go towards evidence of a widespread or
systematic attack which has been alleged in the indictment.
Further than that, your Honour, this Court could possibly hear
evidence about this same group moving to an area which is part of
the indictment and these orders could relate even to those areas
which are in the indictment.

PRESIDING JUDGE: A point of law, is it, Mr Anyah?

MR ANYAH: Wwell, of course --

PRESIDING JUDGE: I am presuming, Ms Alagendra, you have
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meeting?

A. I think so.

Q. So would anybody else who had been at that meeting,

including President Taylor of Liberia?

A. I would imagine so, yes.

Q. So there would be no basis for him ever suggesting - him
being President Taylor - that he had got Johnny Paul Koroma to

that meeting?

A sorry, you are asking me -

Q I am asking you about a negative in effect.

A I am sorry, I am finding this rather difficult to follow.
Q. Let me enlighten you, if I may?

A Yes.

Q we had evidence from a previous witness saying that he was

at a meeting with President Taylor and President Taylor,
according to that witness's handwritten note, and typed note, got
Johnny Paul Koroma to Lome, but Johnny Paul Koroma didn't go to
Lome, or take any part in the Lome Accord, did he, from what you
know?

A. I was not present in Lome. I have no recollection of
Johnny Paul Koroma being present based on reports by people who
were there, or the press and so on. I don't know what the
whereabouts was of Johnny Paul Koroma in 1999, in any event, but
the piece of paper we are consulting is about May 1999 which is

two months before the Lome agreement.

Q. Yes, but it was what Ted to the Lome agreement.

A. AbsoTutely.

Q. And Mr Taylor played a significant part in that agreement,
didn't he?

SCSL - TRIAL CHAMBER II
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A. I would say that the most significant actors behind the

Lome Peace Accord of July 1999 were President Taylor and the
Reverend Jesse Jackson.

Q. Now, following the Lome Peace Accord there was something of
a division within the RUF itself, wasn’t there?

A. Yes, the RUF had been in a state of some divisiveness
particularly since the arrest of Foday sankoh in 1997 and, as

I think the Truth and Reconciliation Commission stated, or
observed, those - even when Foday sankoh came back to the RUF,
which was in 1999, really the divisions remained.

Q. Yes, and following, or as part of the arrangements for the
Lome peace agreement the Government of Liberia provided a
guesthouse in Monrovia for the RUF leadership and both Foday
Sankoh and sam Bockarie came to Monrovia, stayed in that
guesthouse, it was all very public. There was no subterfuge
involved in all of this?

A. No, this was all very official, yes.

Q. There then developed a disagreement between Foday Sankoh
and sam Bockarie where Ssam Bockarie wanted to delay disarmament.
Now, are you aware of that?

A. I am aware of that.

Q. And despite the best efforts of everybody involved, sam
Bockarie would not agree to the disarmament process, or wouldn't
agree to the pace at which the disarmament process was supposed
to proceed.

A. That is as I have heard it reported, vyes.

Q. when it became clear that he wouldn't agree to that, it was
agreed by both the President of Sierra Leone, Tejan Kabbah, and

President Taylor that Sam Bockarie would be allowed to Teave
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Q. Can you tell this Court what happened when you got to

Burkina again on this occasion?

A. Yes, sir.
Q. Please go on?
A. At that time we met Mosquito. He said I should stand

before him. He had so many bodyguards together with some other
commanders and he said to me, "Gentleman, you said you are a
pastor and they have told me you are a pastor. The question

I asked you last, if you don’t give me the answer today I will
kKill you and nobody will bury you. The more you are there when
you rot the more will be blessed with the glory of God." so

I bowed down my head.

Q. Continue, please?

A. I bowed down my head and I took my head up again. I said,
"It is not the case that I don’t want to join your rebel group,
but the idea is the position given to me is too small for me as a
man of God." He asked me, "what position do you want?" And then
I bowed down my head again. I told him T want him to make me
field marshal. He burst laughing. The whole group around him
burst laughing. They were all laughing in the whole area. Then
he moved from the bench where he was seated and came to the
ground, himself Mosquito. Later he was up again and he sat back
to his bench and he said, "No" and all the commanders answered

"Boots shaking” and everybody went into silence.

Q. what happened after that?
A. And then he turned around and told all of his commanders
that this man indeed we should free him. "vou are saying that

I should make you field marshal when I am not yet a five star

general - a one star general, sorry. My boss Ghankay Taylor is
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not yet a five star general. How can I make you field marshall?"
He said to them, "Please, leave that man. He doesn't even know

what he is talking about."

Q. After this exchange with Mosquito did anything happen?
A. Yes, sir.

Q. Please tell the court?

A. From that point they took me and the other civilians and

they said we should go to Dawa. It was seven miles away from
Buedu which is called Burkina. They said we should go for arms
and ammunition.

Q. D-A-W-A. Mr witness, before we get onto Dawa I want you to
give us a idea of what the atmosphere was at Buedu, Burkina, at
this time when you got there. You have said that you went with a
group of civilians who came from Superman Ground as well as
commanders. Did you meet any people in Buedu apart from Mosquito

whom you went to see?

A. Yes, sir.
Q. Can you describe the people that you met there?
A. Yeah, I met some other civilians who were taken from all

different areas.

Q. Do you know why they were there?

A Yes.

Q. why were they there?

A Because they told all of us that we should go to Dawa for

arms and ammunition. For that reason I knew that that was why
they were there.

Q. And the civilians who came from Superman Ground, could you
say why they also came to Buedu on this occasion?

A. Yes.
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STATEMENT BY HIS EXCELLENCY DAHKPANNAH DR. CHARLES GHANKAY TAYLOR //d
PRESIDENT OF THE REPUBL OF LIBERIA

«ith these talks for thejr hospitality, brothertiness ang Understanding, Our People havg always been a3
warm and caring People. They can be Proud that once again, Liberia has Served as 3 stage for peace
and progress among the comity of nations,

Fromthe onset of the SterraLeonean civil war, Liberia has belteved In constructive eéngagement
for the resolution of the conflict, What we have tried to do in the last fewdays by hosting these Mmeetings
s to provide an atmosphere for stabilizing and Maintaining the momentum of the Peace process in Sierra
Leone by sharing our experience on Conflict Resolution.
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. ECOW AS REVUE
FINAL COMM UNIQ_UE ON THE
SIERRA LEONE PEACE TALKS IN

3. The Lome Peace greement ig the
outcome  of intense multiple
consultations  ang Regotiationg
between the duly mandated Sierma
Leonean P!enipotcntiaries, assisted by
a Mediation Committee comprising
member States of the ECOWAS
Committee of Seven on Siema Leone
;the ECOWAS Executive Secretary ;
Represenativey  of UN, oavy,

T ee— s -

4. On the political front, the rwo
parties have agreed on the fol lowing
- Immediate release of Corporal
___ I~ T Y & FODAY SAYBANA SANKOH,
inLome Leader of the RUF/SL ;

- Liberation of prisoners of war and
L. The Govemment of the Republic - YOUssouroy BAMBA, Minister non combatants ; .
of Siemma Leone, represented by HE. of State at the Foreign Ministry i - Transformation of RUF/SL into a
Alhadii  Dr. AHMAD TEJAN  charge of Intemational Co-operation political party ; :
KABBAH, President of the Republic representing Hig Excellency HENRI - Enabling Mel_nbels of the RUF/S_L
of Sietra Leone, on one side, and the KONAN BEDIE, President of the ' hold Public Office ang their

Gro;:'p.;«plctbro of the peace makers

United Rcvolutionary Front, Sierma Republic of Cote d’Ivoire. appointment tg parastatal

Leone, represented by Corporal posts ; H
FODAY SAYBANA SANKOH, * Enabling Members of RUF/SL to
Leader of RUF, on the other side, on 2. Also present were : join Government ;

7 July 1999, have signed a Peace " Amnesty to be granted to Corporal
Accord in Lome, Togo, during a Mr. ROGER LALOUPO, FODAY SANKOH and o

solemn ceremony under the auspices Representative of (he ECOWAS combatants, exijes and  other ’
ofH‘E.GNASSlNGBE EYADEMA, Executive members of RUF/SL for reasong

President of Togo, current Chaiman . Ambassador FRANCIS G, OKELO, related to the conflicy ; ]
of the Economic Community of Special Representative of the Secretary - Establishment of a Commission for

West African States (ECOWAS), in General of the United Nations the Con;olid:m'on of Peace -

presence of their Excellencies - "~ Ms  ADWOA COLEMAN, - Establishment of 5 Cpm!mssnon to

. _ Representative of the Organisation of review the 1991 Constitution ;

- BLAISE COMPAORE, President Affican Unity : - Establishment of an Independant ,
of Burkina Faso, ang Chairman of | Dr. MOSES Kz ANAFU, National Electoraj Commission to ;
OAU ; Representative of the Commonwealth ~ Prepare general elections,

" DAHKPANAH DR CHARpEg of Nations -

| GHANKAY TAYLOR, President of -~ Mr. pA RVEY, ci 5. With regard 1o military issues, the
' the Republic of Liberia ’ chientaﬁ%of t;‘: Unig Kinsgl:on? tWO parties agreed on the following -
* OLUSEGUN OBASANJO, His Ex cellency Mr, AWAD v
President, Commander-in-Chief of BUHAWIA, Sec of the Peopl e - The observance and the
the Armed Forces of the Bureay of ti)e Li'bm"ta" Arab Socialisy strengthening of the fire + .
Federal Republic of Nigeria ; and People’s Jamahiriya, representing  * Adaptation of ECOMOG mandare E
- JAMES VICTOR GBEHO, the Jamahiriya 0 New exigencies of and
- Minister  of Foreign  Affaips, " His Exccllen’cy Mr. JOSEPH py national reconciliation - peace
+ representing His Excellency_JOHNf MELROSE, fr. An or of the
:hiR!tium‘Z}éNhga' ;Prcs'dem ° United States o Sierra Leone. Coned, On page 36 <
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ECOWAS REVUE
Conta from page 35 understanding which characterised the 16, Furthermore,  Pregident
- Security guarantees : peace talks © KABBAH and Corporal SANKG
Encampment, disarmament, have also expressed sincere thanks to
ients : ; President GNASSINGBE
demobilisation and reintegration of g, They have algo expressed EYADE
combatants ; satisfaction with the contribution of he ! MfAT‘? the Gon nent and
 Restructuring and training of the members of the civil society and the m: meog:%m Y hospitei,
Ammed Forces of Siema Leone and Inter-religious Councij of Sierra Leone. and alj ’lbe attention y;ccoot?ed 'g
- Withdrawal of mercenaries, them during theiy stay in Togo
1. The Govemment of Sierma Leone ’
6. Conceming humanitarian issues, and RUF/SL have welcomed the 17. They have also ressed their
an agfeement was reached on the importang role played by ECOWAS, in sinoeltc;mﬁmde to ufé“’ Exceliencies
best ways to : particular, its current Chairman HE. Presidents BLAISE COMPAORE,

J

* Enable humanitarian organisations
to carry out their activitieg in favour
of the needy populations and war
victims ;

- Guarantee the secunity of refugees
and displaced persons ;

* Address specific needs of ex-child
combatants ;

" Mobilise appropriate financial and

Y parties

technical resqurces f'or» purposes of
rehabilitation, Teconstruction and
development in Sierra Leone.

7. With regard to human rights, the
two parties have also reed :
- To protect, guarantee and promote

the one hand, and to reinforce
mecha:ﬁsnsofaddressinggdevances
of people in
violations of basic human righges, on
the other.

- On socio-economic issues, the two
to share
responsibilities in thig area, and in
this regard, have established 3

Commission for the Management of
Strategic Resources,
Reconstruction and Development,
which s placed  under the
chaimanship of Corporal FODAY
SAYBANA SANKOH, with the
starus of Vice-President of the
Republic.

9. The Govemment of Sierra Leone
and the RUF/SL haye expressed
satisfaction with the will
demonstrated by the two parties to

reach an agreement in the interest of
peace, and with the quality of work
accomplished by the Mediation
Commitiee and the climate of
seremity, of forthrightness and mutual

-

civil and political liberties, and on-

respect of alleged -

Nationaj -

GNASSINGBE kY ADEMA, whose
Constant involvement and perseverance
have been instrumentaj in bridging the
8ap between the positions of the two
sides and have made possible the
opening and the fruitfiy conclusion of
the peace talks, :

13. In this regard, they have reaffirmed
their firm determination 1o work
together to build Sierra Leone with
more justice and unity, in peace and
secunty for alf,

- They have, furthermore, expressed
i o humanitarian
the intemationaj
community for their invaluable
assistance to Sierra Leone during thig
Very trying period of ity history, and
have renewed their appeal to them o
continug providing multi~sectoral
assistance- to the i
rehabilitation of Sierra Leone.

15. At the conclusion of the ceremony,
HE. Alhadji D, AHMAD TEJAN
KABBAH, President of the Republic
of Sierra Leone and Corporal FODAY
SANKOH, Leader of
expressed profound
gratitude to President GNASSINGBE
EYADEMA ¢ his

to help Sierra
Cans 10 resolve their differences.

President of Burkina Faso and
Chaiman of OAU, DAHKPANAH
Dr. GHANKAY
TAYLOR, President of Liberia,
OLUSEGUN OBASANTJO,
President,

Commander-in-Chief of the Armed
Forces of the Federal Republic of
Nigeria as wel) i

18. Their Excelle

GNASSINGBE
EYADEMA, B

COMPAORE,
DAHKPANAH Dr. CHARLES
GHANKAY TAYLOR  ang
OLUSEGUN OBASANIJIO have
expressed their satisfaction with the
PY conclusion of the Lome Peace

peace
reconciliation in Sierma Leone

20. They have appealed to the
Government of Sierra Leone, the
Bcvoluﬁmuy United Front of Sierra
Leone, as wei} a4 the people of
i a3 a whole to work
together to build 4 united and
prosperous Siema Leons in newly

found peace and understanding. -

Dy IN LOME THIS SEVENTYH
DAY OF THE MONTH oF juLy
1999 IN TWELVE (12) ORIGINAL
TEXTS IN ENGLISH

AND
FREN CH TEXT BEING

CH, EA
EQUALLY AUTHENTIC,
\3@
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decisions without giving notice to the Parties or without y ving them an opportunity to be heard on

the correctness of the previous decision(s).

1. Applicable Principles

(a) Specificity

7. In order to guarantee a fair trial the Prosecution is obliged to plead material [acts with a
sufficient degree of speciﬁcity.m The question whether material facts are pleaded with the required

degree of specificity depends on the context ot the particular