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SPECIAL COURT FOR SIERRA LEONE
OFFICE OF THE PROSECUTOR
FREETOWN — SIERRA LEONE

THE PROSECUTOR
Against

CHARLES GHANKAY TAYLOR also known as
CHARLES GHANKAY MACARTHUR DAPKPANA TAYLOR

CASE NO. SCSL -2003 - 01 -1

PROSECUTION RULE 72(G) (ii) RESPONSE RELATING TO
THE DEFENCE MOTION TO QUASH THE INDICTMENT

I. INTRODUCTION

1. On 23 July 2003, a motion was filed on behalf of the Accused Charles Ghankay
Taylor (the “Accused”) entitled “Applicant’s Motion Made Under Protest and
Without Waiving of Immunity Accorded to a Head of State President Charles
Ghankay Taylor Requesting that the Trial Chamber Do Quash the Said Approved
Indictment of 7™ March 2003 of Judge Bankole Thompson and that the Aforesaid
Purported Warrant of Arrest and Order for Transfer and Detention of the Same Date
Issued by Judge Bankole Thompson of the Special Court for Sierra Leone and All
Other Consequential and Related Order(s) Granted Thereafter by Either the Said
Judge Bankole Thompson or Judge Pierre Boutet on 12 June 2003 Against the
Person of the Said President Charles Ghankay Taylor Be Declared Null and Void,
Invalid at Their Inception and that They Be Accordingly Cancelled and/or Set Aside

as a Matter of Law” (the “Defence Motion™).’

! Registry page numbers (“RP”) 65-112.
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On 28 July 2003, the Prosecution filed a response thereto (the “Prosecution

Response™).2

The Defence Motion purported to be filed not only on behalf of the Accused, but also
on behalf of the Government of the Republic of Liberia. The Prosecution Response
argued that the Republic of Liberia is not a party to these proceedings and has no
right to file motions in proceedings before the Special Court. Accordingly, the
Prosecution Response submitted that all parts of the Defence Motion in so far as it

related to the motion of the Republic of Liberia should be struck out.’

The Prosecution Response also argued that the Defence Motion should be rejected as
premature, since the initial appearance of the Accused has not yet been held.* The
Prosecution argued that the Defence Motion was not a preliminary motion under Rule
72, but a motion under Rule 73. In accordance with the wording of Rule 73(A),
motions under that Rule may only be brought “after the initial appearance of the
accused”.” The Prosecution argued furthermore that even if the Defence Motion were
to be characterised as a preliminary motion under Rule 72, preliminary motions can in

any event only be brought after the initial appearance of the accused.®

In the event only that the Chamber rejected these submissions and decided to rule on
the substance of the Defence Motion, the Prosecution Response set out the

Prosecution’s response to the arguments in the Defence Motion.’

On 30 July 2003, the Defence filed a reply to the Prosecution response (the “Defence
Reply”).}

2

“Prosecution Response to the Defence Motion to Quash the Indictment against Charles Ghankay

Taylor”, filed on behalf of the Prosecution on 28 July 2003 (RP 113-254).

[N I« L7 T Y

Ibid., para. 3.

Ibid., paras. 5-9.

Ibid., paras. 5-7.

Ibid., para. 8.

Ibid., paras. 9-19.

“Applicants Reply to Prosecution Response to Applicant’s Motion Made Under Protest and

Without Waiving of Immunity Accorded to a Head of State President Charles Ghankay Taylor Requesting
that the Trial Chamber Do Quash the Said Approved Indictment of 7% March 2003 of Judge Bankole
Thompson and that the Aforesaid Purported Warrant of Arrest and Order for Transfer and Detention of the
Same Date Issued by Judge Bankole Thompson of the Special Court for Sierra Leone and All Other
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7. On 19 September 2003, the Trial Chamber issued an order (the “Referral Orde”) i, 9

which the Trial Chamber said that the Defence Motion “is deemed to have been fed

as a preliminary motion pursuant to Rule 72 of the Rules of Procedure and Evidene>

and in which the Trial Chamber considered that the Defence Motion “objects to the ’

Jurisdiction of ‘the Special Court’ to try ‘the Accused’ on all the charges contained in

the Indictment”.® On that basis, the Trial Chamber referred the Defence Motion to

the Appeals Chamber for determination, pursuant to Rule 72(E) of the Rules of

Procedure and Evidence (the “Rules”).'® The Trial Chamber also found that the

Government of the Republic of Liberia has no locus standi to file such a preliminary

motion or to be a party to such a motion.

8. On 1 October 2003, the Defence filed additional submissions pursuant to Rule 72(G)
(1) (the “Defence Rule 72(G) Submissions™).!" The Prosecution files this response
thereto, pursuant to Rule 72(G) (ii).

II. ARGUMENT

A. THE ALLEGED VIOLATION OF HEAD OF STATE IMMUNITY

9. The arguments relating to the alleged violation of head of State immunity are dealt
with in pages 1-8 of the Defence Motion, paragraphs 10-18 of the Prosecution
Response, pages 2-8 of the Defence Reply, and pages 1-3 and 6-8 of the Defence
Rule 72(G) Submissions.

Consequential and Related Order(s) Granted Thereafter by Either the Said Judge Bankole Thompson or
Judge Pierre Boutet on 12 June 2003 Against the Person of the Said President Charles Ghankay Taylor Be
Declared Null and Void, Invalid at Their Inception and that They Be Accordingly Cancelled and/or Set
Aside as a Matter of Law”, filed on behalf of the Defence on 30 July 2003 (RP 255-265).
’ Order Pursuant to Rule 72(E)—Defence Motion to Quash the Indictment and to Declare the
ll’g/arrant of Arrest and All Other Consequential Orders Null and Void, 19 September 2003, RP 272-275.
Ibid.
& “Additional Submissions for and on Behalf of the Applicant Herein Charles Ghankay Taylor
Pursuant to Rule 72 G (i) of the Rules of Procedure and Evidence of the Special Court for Sierra Leone
Having Regard to the Order Dated the 19™ September 2003 of the Trial Chamber of the Special Court for
Sierra Leone Duly Signed by the Presiding Judge Bankole Thompson Pursuant to Rule 72(E) of the Rules
of Procedure and Evidence of the Special Court for Sierra Leone”, filed on behalf of the Accused on 1
October 2003 (RP 373-391).
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The Indictment in this case was approved by the designated Judge in accordance with
Rule 47(E) of the Rules on 7 March 2003. Upon the approval of the Indictment, the
Accused had the status of an accused before the Special Court for Sierra Leone (Rule
47(H) (i1)).

It is not disputed that at the time that the Indictment was approved (and indeed, at the
time that the Special Court was established, and at the time that the investigations of
the Office the Prosecutor in relation to the Accused were commenced), the Accused
was the President of the Republic of Liberia. It is also not disputed that the Accused
continued in office as President of the Republic of Liberia at the time that the

Defence Motion, the Prosecution Response and the Defence Reply were filed.

On 11 August 2003, the Accused ceased to be the President of the Republic of
Liberia. As far as the Prosecution is aware, he no longer holds any official position in
the Republic of Liberia, nor in any other State. To the best of the Prosecution’s

knowledge and belief, he is presently residing in Nigeria.

The Defence Motion essentially challenges the entirety of the proceedings against the
Accused before the Special Court, on the basis of an alleged violation of his

immunity under international law as a head of State.

The Defence Reply draws a distinction between two categories of immunities, namely
“function immunities” and “personal immunities”.'? The Defence Reply also states
that the Accused in this case relies on the second category, i.e., the “personal
immunities” of a head of State."® According to the Defence, this category of
immunities “comes to an end after cessation of the official functions of the State

agent”.'* The Defence Reply goes on to state that:

“as long as a State official who may also invoke personal OR diplomatic
immunity is in office while he is discharging his official functions, he
always enjoys personal immunity. In addition he enjoys functional
immunity subject to one exception namely in the case of perpetration of

Defence Reply, p. 3.
Defence Reply, pp. 3-4.
Defence Reply, p. 4.
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15.

16.

17.

18.

international crimes. Nonetheless it is submitted that the personal
immunity prevails even in the case of the alleged commission of

international crimes, with the consequence that the State official may be

prosecuted for such crimes only after leaving office”.'”

While the Defence Reply is not entirely clear, it would seem to acknowledge that
there is at present no bar to the indictment and prosecution of the Accused by the
Special Court for crimes under international law since he is no longer a head of State,
even if the acts with which he was charged were committed while he was in office.
However, if the Prosecution understands the Defence Reply correctly, it argues that
because the Indictment in this case was issued against the Accused while he was still
the President of the Republic of Liberia, that indictment and all consequential orders
were “null and void at their inception”.'® Thus, although the argument in the Defence
Reply is not entirely clear (and the Defence Rule 72(G) Submissions are similarly
unclear on this point), it may be that it is the Defence position that the Accused could
now be indicted and prosecuted by the Special Court, but that a new indictment

would have to be issued for this to occur.

However, regardless of whether this is in fact the Defence argument, the Prosecution
position remains that the Accused had no immunity from the jurisdiction of the
Special Court at the time that the Indictment was approved or at any time thereafter,
and that the Indictment and all consequential orders are legal and effective. Thus,

there can be no question of any need to issue a new indictment.

Both the Prosecution and the Defence invoke the judgement of the International Court
of Justice in the Yerodia case'’ as central to their arguments. This case concerned the
immunities of a Minister for Foreign Affairs, rather than a Head of State, although the

Prosecution submits that nothing material turns on that in these proceedings.'®

The Prosecution notes that the judgement of the International Court of Justice has

attracted some criticism on the ground that it takes a broad view of the immunities of

15
16
17

Defence Reply, para. 4.
Defence Reply, para. 4.
Case concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v.

Belgium), International Court of Justice, 14 February 2002 (the “Yerodia case”).
18

See para. 25 below.
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a Minister for Foreign Affairs (and by extension, other high ranking State officials)
that would prevent national courts from trying the former head of another State for
crimes under international law committed while in office.'® The Prosecution notes
also that the Special Court is not bound by decisions of the International Court of
Justice.”* However, the Prosecution submits that because its position is wholly
consistent with the Yerodia case, there is therefore no need to consider whether the
International Court of Justice was overly broad in its definition of the scope of such

Immunities.

19. The International Court of Justice held in the Yerodia case that a Minister for Foreign
Affairs when abroad enjoys full immunity from criminal jurisdiction, and that there is
no exception to this immunity even when a Minister for Foreign Affairs is suspected
of having committed war crimes or crimes against humanity.?' This is the aspect of

the Yerodia case on which the Defence relies.

20. However, in that case, the International Court of Justice also expressly held that this
did not mean that a Minister for Foreign Affairs who perpetrated international crimes
enjoyed impunity, and went on to enumerate a number of circumstances in which a
Minister for Foreign Affairs could be prosecuted for international crimes. In

identifying one of these circumstances, the International Court of Justice stated that

19 See, e.g., P. Gaeta, “Ratione Materiae Immunities of Former Heads of State and International

Crimes: The Hisséne Habré Case” (2003) 1 Journal of International Criminal Justice 186, at 189 (“The
view set forth by the [International] Court [of Justice] has raised criticism among scholars, who argue that
customary international law allows for an exception to the rule of ratione materiae immunity in the context
of international crimes. According to those commentators, national case law and other instances of
international practice clearly show that this exception is firmly established in customary international law
and applies to any State organ, including former high-ranking State officials such as former Heads of State
and Government” (footnote omitted)) and 192 (“... the Court’s dictum on ratione materiae immunities, if
accepted by States as authoritatively stating the existing law, could bring to a standstill the recent trend in
State practice to call former senior political officials and dictators to account for egregious violations of
human rights that constitute international crimes. This dictum could therefore weaken or seriously dilute
the practical importance of the landmark decision of the House of Lords in Pinochet and its enormous
effects in the struggle against impunity.” (footnote omitted)).

O, e.g., Prosecutor v. Delalic et al. (Celebici case), Judgment, Case No. IT-96-21-A, Appeals
Chamber, 20 February 2001, para.24 (footnote omitted) (“However, this Tribunal is an autonomous
international judicial body, and although the ICJ is the 'principal judicial organ' within the United Nations
system to which the Tribunal belongs, there is no hierarchical relationship between the two courts.
Although the Appeals Chamber will necessarily take into consideration other decisions of international
courts, it may, after careful consideration, come to a different conclusion”).

2 See Prosecution Response, para. 10, Yerodia case, paras. 54, 56-57.
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an incumbent or former Minister for Foreign Affairs may be subject to criminal
proceedings before international criminal courts where they have jurisdiction, and
gave as examples the International Criminal Tribunal for the Former Yugoslavia (the
“ICTY”), the International Criminal Tribunal for Rwanda (the “ICTR”) and the
International Criminal Court (the “ICC”).”* For the reasons given in the Prosecution
Response, the Prosecution submits that the Special Court is an international criminal
court of the type referred to in this part of the Yerodia case, and that the Special Court

has jurisdiction over the crimes charged in the Indictment.

There is thus no merit to the Defence’s suggestion that the Prosecution does not give
the Yerodia case “the respect it deserves”.”> The Prosecution argues that its position

is consistent with the Yerodia case.

In the light of the Yerodia case, the Prosecution submits that any authorities on the
question whether a head of State can be held accountable by the courts of another
State are immaterial to the issue before the Appeals Chamber in this instance.?* For
the reasons given in the Prosecution Response, the Special Court is not a court of a
State, but an international court of the type referred to in the Yerodia case. For the
same reason, it is unnecessary for the purposes of these proceedings to consider the
international law principles governing the immunities of diplomats and other State

agents before the courts of other States, which are dealt with by the Defence.”

Indeed, the Defence appears to acknowledge that the Special Court is an international
court, and not a national court of Sierra Leone.”® The Defence Reply appears to argue
that the rules of the various international criminal courts that have existed since the

Second World War are not of general application, but are each specific to the court or

tribunal in question, and that so far there has not evolved a “full-fledged corpus of

22
23
24
25

Prosecution Response, para. 11, Yerodia case, para. 61 - 65.

Defence Reply, p. 5.

Cf., Defence Reply, pp. 5-6.

See Defence Reply, pp. 3-4, referring to certain alleged immunities of diplomatic agents or any de

Jjure or de facto State agent. The Prosecution does not concede the correctness of the Defence’s analysis,
but it is unnecessary to deal with these issues in this case.

26

See Defence Reply, p. 7.
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generally applicable international procedural rules”.?” However, the Prosecution is
not relying on specific procedural rules of any other international court or tribunal.
Article 6(2) of the Statute of the Special Court expressly states that “The official
position of any accused persons, whether as Head of State or Government or as a
responsible government official, shall not relieve such person of criminal
responsibility nor mitigate punishment”. The Special Court is an international court
of the kind referred to in the Yerodia case. Accordingly, no head of State immunity

operates to bar proceedings against the Accused in the Special Court.

While on the one hand apparently accepting that the Special Court is an international
court, the Accused at the same time argues that “the Special Court for Sierra Leone
either by its statute OR otherwise can hardly claim to be vested with powers to enable
it to exercise judicial power of the international community in so far as an incumbent
Head of State OR High Officials are concerned”.”® However, the Defence gives no
justification at all for this claim, and the Prosecution relies on the submissions in the
Prosecution Response for the proposition that the Special Court is exercising the
judicial power of the international community. Furthermore, Article 6(2) of the
Special Court Statute clearly does envisage that the Special Court has the power to try
a head of State.

The Defence also argues that the Yerodia case dealt solely with the position of a
Minister for Foreign Affairs, and not with the position of a head of State.”® The
Prosecution submits that it seems somewhat inconsistent for the Defence to rely on
the Yerodia case on the one hand and, on the other hand, to distinguish it on the
grounds that it did not deal with the position of a head of State. In any event, the
Prosecution submits that the Defence has cited no authority and presented no
argument in support of the proposition that for present purposes the position of a head
of State is materially different to that of a Minister for Foreign Affairs. The Statute of
the Special Court,’® like that of the Statutes of the International Criminal Court

27
28
29
30

Ibid.

Defence Reply, p. 8.

Defence Reply, pp. 6-7.

Statute of the Special Court, Article 6(2).
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(“ICC™),*' the ICTY* and ICTR,* states expressly that the position of an accused as
head of State does not relieve the accused of criminal responsibility nor mitigate

punishment.

26. The Defence Rule 72(G) Submissions begin with certain arguments relating to the
different meanings that the word “jurisdiction” may have.** The Prosecution does not
concede the correctness of the Defence submissions on the different meanings of the
word, but submits that this analysis is wholly immaterial to the issues before the
Appeals Chamber in these proceedings.® The Prosecution does not dispute that the
Special Court has no power to enlarge its jurisdiction in the strict sense (i.e., it cannot
enlarge its jurisdiction ratione materiae, ratione temporis and ratione loci).*® Thus,
for instance, it could not expand its jurisdiction by secking to try crimes committed
prior to 30 November 1996,” or by seeking to try a person for responsibility for
crimes that were not committed in the territory of Sierra Leone,® or by seeking to try
a person for responsibility for substantive crimes other than those enumerated in
Articles 2-5 of the Special Court Statute. Nor does the Prosecution take issue with
the proposition that the Special Court does have the power to alter its practice, subject
to the Rules and to the doctrine of precedent.”* However, neither of these
propositions are material to the issue whether a person can be tried by the Special

Court in relation to crimes committed at the time that the person was a head of State.

27. The Defence Rule 72(G) Submissions argue further that the decision of the Judge to
approve the Indictment and to issue the warrant for the arrest of the Accused was

given per incuriam, since the judgement of the International Court of Justice in the

3 Statute of the ICC, Article 27(1).

32 Statute of the ICTY, Article 7(2) reproduced in Annex 4 of the Prosecution’s Response.

B Statute of the ICTR, Article 6(2) reproduced in Annex 5 of the Prosecution’s Response. See
Prosecution Response, para. 12, referring also to the Nuremberg and Tokyo Tribunals.

Defence Rule 72(G) Submissions, pp. 1-3.

The Defence Rule 72(G) Submissions, at p. 2, cites a case from a national jurisdiction, but the
Defence has provided no copy of this case, contrary to the practice requirements of the Special Court. The
Prosecution is therefore unable to comment on this case, although for the reasons given, the Prosecution
submits that it is also immaterial to the issues before the Appeals Chamber in these proceedings.

% Cf. Defence Rule 72(G) Submissions, p. 2.

See Statute, Article 1(1).

See Statute, Article 1(1).

3 Cf. Defence Rule 72(G) Submissions, p. 2.
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29.

Yerodia case had not been brought to his attention.*’ However, for the reasons given
above, the prosecution of the Accused by the Special Court in these proceedings is
not inconsistent with the Yerodia case. Furthermore, a Judge considering an
indictment submitted for approval under Rule 47 is only required, at that stage, to be
satisfied of the matters referred to in Rule 47(E), i.e., (i) that the indictment charges
the suspect with a crime or crimes within the Jurisdiction of the Special Court, and (ii)
that the allegations in the Prosecution’s case summary would, if proven, amount to
the crime or crimes as particularised in the indictment. If satisfied of those two
matters, Rule 47(E) requires the Judge to approve the indictment. Other issues, such
as the argument raised by the Defence in relation to head of State immunity, are
required by the Rules to be raised by a party at a later stage, in inter partes

proceedings.

B. THE ALLEGED VIOLATION OF THE TERRITORIAL
SOVEREIGNTY OF GHANA

The arguments relating to the alleged violation of the territorial soverei gnty of Ghana
are dealt with in pages 8-9 of the Defence Motion, paragraph 19 of the Prosecution
Response, page 8 of the Defence Reply, and page 7 of the Defence Rule 72(G)

Submissions.

The Defence maintains its position that the “attempt to serve the approved indictment
and purported Warrant of Arrest on President Charles Ghankay Taylor without the
proper legal authority is in flagrant disregard of the territorial sovereignty of the
Republic of Ghana” #! However, the Defence does not explain how or why there has
been any violation of the territorial sovereignty of Ghana. The Defence appear to
suggest that it was a violation of the sovereignty of Ghana for the Special Court to
“attempt to effect service ... extraterritorially” of the Indictment and arrest warrant, *2

However, in this case, the Indictment and arrest warrant were transmitted o the

Defence Rule 72(G) Submissions, p. 3.
Defence Reply, p. 5.
Defence Reply, p. 8.

10.
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30.

31.

Government of Ghana. As pointed out in the Prosecution Response,* the Defence
does not explain how it could amount to a violation of the sovereignty of a State to
transmit documents to the Government of a State, and cites no authority for this
proposition. The Government of Ghana has never protested that its sovereignty has
been violated. This is not a case in which authorities have physically arrested a
person in the territory of another State and removed the person from that territory,
without the consent of the territorial State. Even in such a situation, the Prosecution
does not concede that an international court would be deprived of jurisdiction by
virtue of such circumstances,*4 However, it is unnecessary to decide this, as this is
simply not a case of that type, and the issue does not arise. The Prosecution submits
that no violation of the sovereignty of Ghana has been established, and that the
Defence has not explained why any violation of the sovereignty of Ghana, even if it
could be established, would in the circumstances deprive the Special Court of

Jurisdiction.

C. THE ALLEGED VIOLATION OF THE CONSTITUTION OF
SIERRA LEONE

The arguments relating to the alleged violation of the Constitution of Sierra Leone are
raised for the first time in pages 4-7 and 9-10 of the Defence Rule 72(G)
Submissions. The Prosecution argues that as the Defence argument under this rubric
is outside the scope of the Defence Motion and is an entirely new argument which
was not raised before in the Trial Chambers it ought not to be entertained by the

Court,

The Defence Rule 72(G) Submissions argue that the Special Court Agreement, 2002
(Ratification) Act 2002 (the “Implementing Legislation™), an Act of the Parliament
of Sierra Leone, was “null and void at ts inception”, because it was not submitted to

and approved by a referendum, as required by section 108(3) of the Constitution of

43
44

Prosecution Response, para. 19.
See, e.g., Prosecutor v. Nikolic, Decision on Interlocutory Appeal Concerning Legality of Arrest,

Case No. IT-94-2-AR72, Appeals Chamber, 5 June 2003,

11.
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Sierra Leone.*> The Prosecution notes that section 108(3) of the Constitution of
Sierra Leone provides that a Bill for an Act of Parliament enacting a new Constitution
or altering any of certain specified provisions of the Constitution shall not be
submitted to the President for his assent and shall not become law unless the Bill has
been submitted to and been approved at a referendum. The Defence is thereby
impliedly arguing that the Implementing Legislation somehow amends the
Constitution of Sierra Leone, but gives no explanation at all of how it considers the
Constitution to have thereby been amended. The Prosecution understands that the
Defence Rule 72(G) Submissions may hereby be seeking to raise an argument similar
to that which has been raised in Defence preliminary motions in the Kallon case*® and

the Norman case.*’

32. The Defence Rule 72(G) Submissions further argue that the Indictment in this case
was signed by the approving Judge in violation of provisions of the Constitution of
Sierra Leone which, according to the Defence, provide that the Attorney-General,
Minister of Justice and Director of Public Prosecutions of Sierra Leone are the only
proper persons vested with powers to prosecute persons for alleged offences
committed within the jurisdiction of Sierra Leone and under Sierra Leonean law.
According to the Defence Rule 72(G) Submissions, the Prosecutor of the Special
Court is therefore not authorised by the Constitution to prosecute persons for alleged

offences allegedly committed within the jurisdiction of Sierra Leone.*®

33. The Defence Rule 72(G) Submissions request that the proceedings in this case be
stayed by the Appeals Chamber, and that the Appeals Chamber should “remit” three

# Defence Motion, p. 4.

40 Case No. SCSL-2003-07-PT, Prosecutor v. Kallon: see “Preliminary Motion Based on Lack of
Jurisdiction: Establishment of the Special Court Violates Constitution of Sierra Leone”, filed by the
Defence on 16 June 2003; “Prosecution Response to the Second Defence Preliminary Motion (Constitution
of Sierra Leone)”, filed by the Prosecution on 23 June 2003 (dated 24 June 2003); “Reply to the
Prosecution Response to Preliminary Motion Based on Lack of Jurisdiction: Establishment of the Special
Court Violates Constitution of Sierra Leone”, filed by the Defence on 30 June 2003.

4 Case No. SCSL-2003—-08-PT, Prosecutor v. Norman: see “Preliminary Motion Based on Lack of
Jurisdiction: Lawfulness of the Court’s Establishment”, filed by the Defence on 26 June 2003; “Prosecution
Response to the First Defence Preliminary Motion (Lawfulness of the Court’s Establishment)”, filed by the
Prosecution on 7 July 2003; “Reply: Preliminary Motion Based on Lack of Jurisdiction: Lawfulness of the
Court’s Establishment”, filed by the Defence on 14 July 2003.

@ Defence Rule 72(G) Submissions, p. 5.

12.

648
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34.

35.

questions formulated by the Defence to the Supreme Court of Sierra Leone for its

determination.*’

The Prosecution submits that the raising of these arguments by the Defence
constitutes the presentation of an entirely new motion. The Defence Motion raised
only an issue of the alleged violation of the head of State immunity of the Accused,
and an issue of the alleged violation of the sovereignty of Ghana. The Defence
Motion in no way challenged the validity of the Implementing Legislation or the
validity of the Indictment on the ground of any alleged violation of the constitutional
law of Sierra Leone. Indeed, the Defence Reply indicated that the Defence Motion
did not raise any such issue, and suggested that this would be a matter for
determination by the Supreme Court of Sierra Leone and not the Special Court.’® The
Defence Motion never requested the Appeals Chamber to stay the proceedings and to
“remit” certain question to the Supreme Court of Sierra Leone (even if it were
possible for the Appeals Chamber to do this, which the Prosecution in no way
concedes). The argument relating to the Constitution of Sierra Leone is entirely
outside the scope of the Defence Motion, and the requested relief (i.e., the remitting
of certain questions to the Supreme Court of Sierra Leone) is therefore entirely
outside the matter that was referred to the Appeals Chamber by the Trial Chamber in
its Referral Order of 19 September 2003.

The Prosecution submits that there is no procedure in the Rules by which a party may
present a motion directly to the Appeals Chamber for its determination, or even a
procedure by which a party may seek the leave of the Appeals Chamber to do so.
Under Rule 72 and Rule 73, all preliminary motions and all other motions must be
filed before the Trial Chamber. Furthermore, all such preliminary motions must be
determined by the Trial Chamber, except in cases to which Rule 72(E) or (F) applies,
in which case the Trial Chamber may refer the preliminary motion to the Appeals

Chamber for determination. However, in a situation in which no preliminary motion

19
50

Defence Rule 72(G) Submissions, p. 10.
See Defence Reply, p. 7, stating that “Whether OR not the provisions of the Constitution of Sierra

Leone do warrant the holding of a referendum for the establishment of such a Court under its entrenched
provisions may well wait for a determination by the Supreme Court of Sierra Leone at some later date and
at the proper time and this is only by way of distant early warning”.

13.
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has been filed before a Trial Chamber, and there has been no referral of the
preliminary motion by the Trial Chamber to the Appeals Chamber pursuant to Rule
72(E) or (F), the Appeals Chamber cannot be validly seised of this issue. For this
reason, it is submitted that the Appeals Chamber must reject this argument.®’ In the
event that the Defence were subsequently to raise this issue in a valid and timely
motion filed before the Trial Chamber, the motion could be dealt with in accordance

with the Rules.

36. In the event only that the Appeals Chamber rejects this submission and decides to rule
on the substance of this argument, the Prosecution submits the further arguments

below,

37. The Defence arguments relating to the alleged violation of the Constitution of Sierra
Leone are premised on an argument that the Implementing Legislation is “a Sierra
Leonean statute creating Sierra Leonean law”,*? and an underlying assumption that
the Prosecutor of the Special Court is therefore prosecuting crimes under Sierra

Leonean law. The Prosecution submits that this underlying assumption is erroneous.

38. The Constitution of Sierra Leone is only capable of regulating, and only purports to
regulate, the judicial power of the Republic of Sierra Leone within the sphere of the
municipal law of Sierra Leone. As is expressly stated in section 11(2) of the
Implementing Legislation, the Special Court does “not form part of the Judiciary of
Sierra Leone”. Indeed, it does not exist or operate at all within the sphere of the

municipal law of Sierra Leone.,

39. The Special Court was established by the Special Court Agreement, an international

treaty concluded by the United Nations and the Government of Sierra Leone,> which

o The Prosecution acknowledges that certain provisions of the Rules may be directory, rather than

mandatory, in nature: see Barayagwiza v. Prosecutor, Decision (Prosecutor’s Request for Review or
Reconsideration), Separate Opinion of Judge Shahabuddeen, Case No. ICTR-97-19-AR72, Appeals
Chamber, 31 March 2000, para. 53. However, the Prosecution submits that it is fundamental to the
structure of the Statute and the Rules that proceedings cannot be brought directly before the Appeals
Chamber for a first instance determination. Even Rule 72(E) and (F) require that a preliminary motion be
filed first before the Trial Chamber.

52 Defence Rule 73(G) Submissions, p. 5.

% See the Report of the Secretary-General on the establishment of a Special Court for Sierra Leone,
4 October 2000, S/2000/915 (the “Report of the Secretary-General”), para. 9, indicating that the Special
Court is “treaty-based”.

14.
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is binding on both parties. As a creature of an international treaty, the Special Court
exists and functions in the sphere of international law. The Judicial power that it

exercises is not the judicial power of the Republic of Sierra Leone.

40. It has never been questioned that a treaty is a valid basis for the creation of an
international criminal court. Indeed, the creation of the Special Court can be likened
to the creation of the International Criminal Court, another treaty-based international
criminal court, the Statute of which Sierra Leone signed on 17 October 1998 and
ratified on 15 September 2000. Insofar as violations of international criminal law are
concerned, the subject-matter Jurisdiction of both of these treaty-based international
courts is similar. In the selfsame way that the ICC is not perceived to violate the
constitutional or other municipal law of Sierra Leone, nor does the Special Court. As
an institution created by international law, and operating within the sphere of
international law, the Special Court is not subject to the municipal law or constitution

of any State, any more than the ICC would be.

41. The validity of Special Court Agreement as an international treaty is not affected by
the Defence’s arguments concerning the Constitution of Sierra Leone, 5 Article 46 of
the 1969 Vienna Convention on the Law of Treaties provides:

1. A State may not invoke the fact that its consent to be bound by a
treaty has been expressed in violation of a provision of its internal
law regarding competence to conclude treaties as invalidating its

consent unless that violation was manifest and concerned a rule of
its internal law of fundamental importance.

2. A violation is manifest if it would be objectively evident to any
State conducting itself in the matter in accordance with normal
practice and in good faith.

Materially identical provision is made in Article 46(1) and (3) of the 1986 Vienna
Convention on the Law of Treaties between States and International Organizations or

between International Organizations.>

4 See 1969 Vienna Convention on the Law of Treaties, Article 27: “A party may not invoke the

provisions of its internal law as Justification for its failure to perform a treaty. This rule is without
prejudice to article 46”. Materially identical provision is made in Article 27(1) and (3) of the 1986 Vienna
Convention on the Law of Treaties between States and International Organizations or Between
International Organizations.

15.
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42. In the present case, even if it assumed for the sake of argument that the conclusion of
the Special Court Agreement by the Government of Sierra Leone was in breach of the
Constitution of Sierra Leone (which is not conceded), any such breach would not be
“manifest” within the meaning of Article 46 of the two Vienna Conventions. The
Implementing Legislation states that the Special Court Agreement was, for the part of
the Government of Sierra Leone, signed under the authority of the President pursuant
to section 40(4) of the Constitution. The Implementing Legislation purports to
ratification of the Special Court Agreement by the Parliament for the purposes of
section 40(4) of the Constitution. Thus, prima facie, the constitutional requirements

for the conclusion of the Special Court Agreement have been satisfied.

43. If the argument of the Defence were correct, it would mean that the Government of
Sierra Leone also violated the Constitution when Sierra Leone became a party to the
ICC Statute,*® which similarly involved conferring on the ICC, its Prosecutor and its
Judges the power to prosecute and try criminal offences committed in Sierra Leone
by Sierra Leonean citizens.>’ Moreover, the ICC is entitled to exercise its functions
and powers on the territory of Sierra Leone.®® A similar constitutional issue to the
one that appears to be raised by the Defence was considered by an Australian
Parliamentary committee in connection with the ratification of the ICC Statute by
Australia, a common law Commonwealth State like Sierra Leone. Australia ratified
the ICC Statute, and enacted legislation to implement the ICC Statute into municipal
law,5 % after the Parliamentary Committee had found that:

“The most complete argument presented [for the view that
ratification of the ICC Statute would be unconstitutional] is that
ratification of the ICC Statute would be inconsistent with Chapter
IIT of the [Australian] Constitution, which provides that [the] ...

judicial power [of the Commonwealth of Australia] shall be vested
in the High Court of Australia and such other federal courts as the

» Although Sierra Leone is not a party to either of these two Vienna Conventions, it is submitted

that the provisions of these treaties reflect customary international law: see Aust, Modern Treaty Law and
Practice (2000), p. 10-11 Brownlie, Principles of Public International Law (5" edn, 1998), pp. 608, 618.

5 Sierra Leone ratified on 15 September 2000, becoming the 20th State Party: see the ICC website at
hitp://www.icc-cpi.int/php/statesparties/country.php?id=17.

57 ICC Statute, Article 12.

8 ICC Statute, Article 4(2) (“The Court may exercise its functions and powers, as provided in this
Statute, on the territory of any State party ...”).

> Australia: International Criminal Court Act 2002 (Commonwealth).
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Parliament creates. However, the Committee accepts as reasonable
the Attorney-General’s submission ... that the ICC will not exercise
the judicial power of the Commonwealth [of Australia], even if it
were to hear a case relating to acts committed on Australian
territory by Australian citizens. The judicial power to be exercised
by the ICC will be that of the international community, not of the
Commonwealth of Australia.”®

Similarly, South Africa enacted legislation implementing the ICC Statute,’' even
though section 165(1) of the Constitution of South Africa provides that the judicial
authority of South Africa is vested in certain courts specifically identified in section

166 thereof, of which the ICC is not one.

44. For the purposes of disposing of this motion, it is unnecessary for the Trial Chamber
to determine whether or not Australia or South Africa acted in accordance with their
own constitutions when they ratified the ICC Statute and enacted national
implementing legislation. In view of the fact that they did so, and in view of the
opinion expressed by the Australian Parliamentary Committee, it cannot be said that
there was any “manifest” violation of their constitutions. For the same reason, even if
the Government and Parliament of Sierra Leone had acted unconstitutionally in
entering into the Special Court Agreement and enacting the Implementing Legislation
(as argued by the Defence), it cannot be said that any violation of constitutional
norms was “manifest” within the meaning of Article 46 of the two Vienna

2 in view of the fact

Conventions, in view of the analogies with these other countries,6
that prima facie the constitutional requirements for the conclusion of the Special

Court Agreement have been satisfied, and in view of the fact that both the

60 Parliament of the Commonwealth of Australia, Joint Standing Committee on Treaties, Report 45,

The Statute of the International Criminal Court (May 2002) (the “Australian Parliament Report”), para.
3.46. The issue is considered in paras. 2.35, 2.41 to 2.55, and 3.40 to 3.49. See ibid. para. 2.50, referring to
Professor Louis Henkin, Foreign Affairs and the United States Constitution (2™ edn, 1996), p. 269, in
relation to the position in the United States of America.

o South Africa: Implementation of the Rome Statute of the International Criminal Court Act (No.
27 of 2002), available at: http://www.gov.za/acts/2002/a27-02/index.html. See the ICC’s website, at
http://www.icc-cpi.int/php/statesparties/country.php?id=18.

62 Even if it could be shown that there are some States who considered that ratification of the ICC
Statute and the enactment of implementing legislation may have required a constitutional amendment, this
would not make it manifest that such an amendment was in fact required in those States, and it certainly
would not make it manifest that a constitutional amendment was required in Sierra Leone for this purpose.

17.
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Government and the Parliament of Sierra Leone apparently did not consider that they

were acting unconstitutionally.

Because there has been no manifest violation of the Constitution of Sierra Leone, it is
immaterial to the validity of the Special Court Agreement, and to Sierra Leone’s
obligations under that agreement, whether the conclusion of the Special Court
Agreement by the Government of Sierra Leone was or was not in fact in conformity
with the Constitution of Sierra Leone or whether implementing legislation has been
validly enacted as a matter of Sierra Leonean national law.%® It is therefore
unnecessary for the Special Court to decide this question. Indeed, the Special Court

has no jurisdiction to decide this question.

D. THE ALLEGED VIOLATION OF THE IMPLEMENING
LEGISLATION

The argument relating to the alleged violation of the Implementing Legislation is

dealt with in page 6 of the Defence Rule 72(G) Submissions.

The Defence argument appears to be that because no regulations have been made
pursuant to section 47 of the Implementing Legislation, no effect can be given to the

Implementing Legislation.

The Prosecution submits that this is also an argument that is entirely outside the scope
of the Defence Motion, and is therefore entirely outside the subject-matter that was
referred to the Appeals Chamber by the Trial Chamber in its Referral Order of 19
September 2003. For the reasons given in paragraphs 34-35 above, this argument
must therefore also be rejected by the Appeals Chamber.

63

See, e.g., Peter Malanczuk, Akehurst’s Modern Introduction to International Law (7th edn,

Malanczuk (ed.), 1997), pp. 65: “If a treaty requires changes in English law, it is necessary to pass an Act
of Parliament in order to bring English law into conformity with the treaty. If the Act is not passed, the
treaty is still binding on the United Kingdom from the international point of view, and the United Kingdom
will be responsible for not complying with the treaty.” This author notes (at p. 66) that “Most other
common law countries, except the United States, ... follow the English tradition and strictly deny any
direct internal effect of international treaties without legislative enactment”.

18.
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In the event only that the Appeals Chamber rejects this submission and decides to rule
on the substance of this argument, the Prosecution submits the following further

arguments.

First, for the reasons given in paragraphs 37-45 above, the validity of the Special
Court Agreement, and the validity of the creation and operation of the Special Court,
do not depend on whether there is any Sierra Leonean national legislation that is valid
and effective as a matter of Sierra Leonean national law. The Special Court exists
and operates in the sphere of international law, regardless of the legal position under

the municipal law of Sierra Leone.

Secondly, and in any event, the effect of section 47 of the Implementing Legislation,
on its face, does not make the effective operation of the Implementing Legislation
dependent upon the prior making of regulations under that section. Section 47
provides that “The Attorney-General may, after consultation with the Special Court,
make regulations to give effect to this Act”. While section 47 provides that
regulations may be made, it does not state that they must be made. It is nowhere
stated that the Implementing Legislation will not come into force unless and until
such regulations are made. Section 106(4) of the Constitution of Sierra Leone
provides that “When a bill which has been duly passed and is signed by the President
in accordance with the provisions of this Constitution it shall become law and the
President shall thereupon cause it to be published in the Gazette as law”. Section
106(3) of that Constitution provides that “An Act signed by the President shall come
into operation on the date of its publication in the Gazette or such other date as may
be prescribed therein or in any other enactment”. No date is prescribed in the
Implementing Legislation for its coming into force. It thus appears that the
Implementing Legislation came into operation as a matter of Sierra Leonean law on
the date of its publication in the Gazette, regardless of whether or not regulations had
been made under section 47 thereof. However, this is a matter of Sierra Leonean

constitutional law that the Special Court is not required, or competent, to decide.

19.
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E. THE ARGUMENT CONCERNING UNIVERSAL JURISDICTION

52. The Defence Rule 72(G) Submissions refer, at page 8, to the fact that in the Yerodia
case, the International Court of Justice did not make any pronouncements upon the
issue of universal jurisdiction under international law. The Defence Rule 72(G)
Submissions argue that the International Court of Justice thereby “missed a golden
opportunity to cast light on a difficult and topical legal issue” and that “this matter is

now squarely before the Appeals Chamber for its determination”.%*

53. The Prosecution submits that this issue of universal Jurisdiction under international
law does not arise in any way in this Defence Motion. Universal jurisdiction is a
principle under which a State may exercise jurisdiction over certain crimes
committed on the territory of another State, despite the absence of a territorial
connection with the State exercising that jurisdiction. The Special Court is not a State
with territory. Furthermore, the Accused has been indicted, in accordance with
Article 1(1) of the Special Court’s Statute, for crimes committed in the territory of

Sierra Leone. Principles of universal Jurisdiction simply do not arise.
III. CONCLUSION

54. The Court should therefore dismiss the Defence Motion in its entirety.

Freetown, 14 October 2003.

For the Prosecution,

Ao AL /@M M

Desmond de Silva, QC alter Marcus-Jones
Deputy Prosecutor Senior Appellate Counsel

Clvible, Slxlow

~—
§f Christopher Staker Abdul Tejan-Cole
Senior Appellate Counsel Appellate Counsel

64

Defence Motion, p. 8.

20.



Case No. SCSL—2003-01-1, Prosecutor v. Taylor 6 57

INDEX OF AUTHORITIES
1. Case concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v.
Belgium), International Court of Justice, 14 February 2002 (the “Yerodia case”).

2. P. Gaeta, “Ratione Materiae Immunities of Former Heads of State and International Crimes:
The Hisséne Habré Case” (2003) 1 Journal of International Criminal Justice 186.

3. Prosecutor v. Delalic et al. (Celebici case), Judgment, Case No. IT-96-21-A, Appeals
Chamber, 20 February 2001.

4, Rome Statute of the International Criminal Court.
5. Statute of the Special Court for Sierra Leone.

6. Prosecutor v. Nikolic, Decision on Interlocutory Appeal Concerning Legality of Arrest, Case
No. IT-94-2-AR72, Appeals Chamber, 5 June 2003.

7. Barayagwiza v. Prosecutor, Decision (Prosecutor’s Request for Review or Reconsideration),
Separate Opinion of Judge Shahabuddeen, Case No. ICTR-97-19-AR72, Appeals Chamber, 31
March 2000, para. 53.

8. Report of the Secretary-General on the establishment of a Special Court for Sierra Leone, 4
October 2000, S/2000/915.

9. 1969 Vienna Convention on the Law of Treaties.

10. 1986 Vienna Convention on the Law of Treaties between States and International
Organizations or Between International Organizations.

11. Aust, Modern Treaty Law and Practice (2000).
12. Brownlie, Principles of Public International Law.
13. Details of Sierra Leone’s ratification of the ICC Statute.

14. Parliament of the Commonwealth of Australia, Joint Standing Committee on Treaties,
Report 45, The Statute of the International Criminal Court (May 2002).

15. Details of South Africa’s ratification of the ICC Statute.

16. Peter Malanczuk, Akehurst’s Modern Introduction to International Law (7™ edn, 1997).



Case No. SCSL-2003-01-I, Prosecutor v. Taylor 6 5 8

ANNEX 1

Case concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v.
Belgium), International Court of Justice, 14 February 2002 (the “Yerodia case”).
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ssentind opinion of Judge ad hoc Van den Wyngaert [11LM Page 622]

crs of the case~—lssue by & Belgian investigating magistrate of "an
iternational arrest warrant in absentia’ against the ;ncumpent Minister for
yyelgD nffairs of the Cong®, alleging grave preaches of the Geneva conventions
F 1949 and of the Additional protocols thereto and crimes against
umanity——lnternational circulation of arrest warrant through lnterpol»—Person
oncerned subsequently ceasing to hold ocffice a8 Minister for Foreilgn affairs.

* *

rirst objection of Belgium——Jurisdiction of the Court——Statute of the Court,
pyticle 36, paragraph 2»—Existence of a nlegal dispute" petween the parties at
the time of £11ing of the Application instituting proceedings'—Events subsequent
ro the £11ing of the Application do not deprive the Court of jurisdiction.
gecond objection of Belgium»—Mootness——Fact that the person concerned had ceased
to hold office as Ministel for Foreignh affairs does not put an end to the
dispute petween the parties and does not deprive the Application of its object .
Third objection of Belgium»—Admissibility——Facts underlyind the Application
instituting proceedings not changed 1in @ way that transformed the dispute
originally prought pefore the Court into anothe¥ which 18 different in
charactel -

[*537] Fourth objection of Belgium——Admissibility—»Congo not acting in the
context of protection of one of its nationals——Inapplicability of rules relating
to exhaustion of local remedies .
gubsidiary argument of Belgium——Non ultra petita rule-—Claim in Application
instituting proceedings that pelgium's claim toO exercise @& universal
jurisdiction ijp issuing the arrest warrant g contrary to international
1aw--Claim not made in final submissions of the Congo——Court unable to rule on
that question in the operative part of its Judgment put not prevented from
dealingd with certain aspects of the question in the reasonind of 1ts Judgnment -

* *

Tmmunity from criminal jurisdiction in other states and also inviolability of an
;ncumbent Minister for Foreign Affairs—>Vienna convention on Diplomatic
Relations of 18 april 1961, preamble, article 39 --Vienna convention on consular
Relations of 24 april 1963--New York convention on Special Missions of 8
Decembel 1969, ayrticle 21, paragraph 2——Customary international law
rules—-Nature of the functions exercised by @& Minister for Foreigr
Affairs-—Functions cuch that, chroughout the duration of his or ner office., @
Minister for Foreign affalrs when abroad enjoys full {mmunity Zrom criminal
jurisdiction and inviolability—»No distinction in this contert between acts
performed in an nofficial” capacity and those claimed tO heve been performed in
a "private capacity.“

No exception to immunity from criminal jurisdiction and jnviolability where an
incumbent Minister for Foreign pffairs suspected of having committed war crimes
or crimes against humanity—-Distinction petween jurisdiCtion of national courts
and jurisdictional immunities»-Distinction petween jomunity from jurisdiction
and impunity -

Igsuing of arrest warrant ;ntended tO enable the ayrest o1 Belgian territory of
an incumpent Minister for Foreign affairs--Mere issu:ng of warrant 2 failure t©
respect the Lmmunity and inviolability of Minister for Foreign Affairs—rPurpose
of the international circulation of the arrest warm@nt to establish & legal
pasis foTr the arrest of Minister for Foreidn nffairs abroad and his subsequent

“LexisNexis’ & | oxisNexis’ ' LexisNexis”
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extradition to Belgium--International circulation of the warrant a failure to
respect the immunity and inviolability of Minister for Foreign Affairs.

* %

Remedies sought by the Congo--Finding by the Court of international
responsibility of Belgium making good the moral injury complained of by the
Congo--Belgium required by means of its own choosing to cancel the warrant in
question and so inform the authorities Lo whom it was circulated.

JUDGMENT

Present: President Guillaume; Vice-President Shi; Judges 0Oda, Ranjeva, Herczegh,
Fleischhauer, Koroma, Vereshchetin, Higgins, Parra-Aranguren, Kooijmans, Rezek,
Al-Khasawneh, Buergenthal; Judges ad hoc Bula-Bula, Van den Wyngaert; Registrar
Couvreur.
In the case concerning the arrest warrant of 11 April 2000,
between
the Democratic Republic of the Congo,
represented by
H.E. Mr. Jacques Masangu-a-Mwanza, Ambassador Extraordinary and Plenipotentiary
of the Democratic Republic of the Congo to the Kingdom of the Netherlands,
as Agent;
H.E. Mr. Ngele Masudi, Minister of Justice and Keeper of the Seals,
Maitre Kosisaka Kombe, Legal Adviser to the Presidency of the Republic,
Mr. Francois Rigaux, Professor Emeritus at the Catholic University of Louvain,

[*538] Ms Monique Chemillier-Gendreau, Professor at the University of Paris
VII (Denis Diderot),
Mr. Pierre d'Argent, Charge de cours, Catholic University of Louvain,
Mr. Moka N'Golo, Batonnier,
Mr. Djeina Wembou, Professor at the University of Abidjan,
as Counsel and Advocates;
Mr. Mazyambo Makengo, Legal Adviser to the Ministry of Justice,
as Counsellor,
and
the Kingdom of Belgium,
represented by
Mr. Jan Devadder, Director-General, Legal Matters, Ministry of Foreign Affairs,
as Agent;
Mr. Eric David, Professor of Public International Law, Universite libre de
Bruxelles,
Mr. Daniel Bethlehem, Barrister, Bar of England and Wales, Fellow of Clare Hall
and Deputy Director of the Lauterpacht Research Centre for International Law,
University of Cambridge,
as Counsel and Advocates;
H.E. Baron Olivier Gilles de Pelichy, Permanent Representative of the Kingdom of
Belgium to the Organization for the Prohibition of Chemical Weapons, responsible
for relations with the International Court of Justice,
Mr. Claude Debrulle, Director-General, Criminal Legislation and Human Rights,
Ministry of Justice,
Mr. Pierre Morlet, Advocate-General, Brussels Cour d'Appel,
Mr. Wouter Detavernier, Deputy Counsellor, Directorate-General Legal Matters,
Ministry of Foreign Affairs,
Mr. Rodney Neufeld, Research Associate, Lauterpacht Research Centre for
International Law, University of Cambridge,
Mr. Tom Vanderhaeghe, Assistant at the Universite libre de Bruxelles,

2
2
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THE COURT,

composed as above,

after deliberation,

delivers the following Judgment :

1. on 17 october 2000 the Democratic Republic of the Cong® (hereinafter referred
ro as "the congo™) filed in the Registry of the Court an Application instituting
proceedings against the Kingdom of Belgium (hereinafter referred TO as
vgelgium™) in respect of a dispute concerning an "international arrest warrant
issued on 11 ppril 2000 by & Belgian investigating judge - - - against the
Minister for Foreign affairs in office of the Democratic RepublicC of the Condgo.
Mr. Abdulaye verodia Ndombasi "

In that Application the Congo contended rhat Belgium had violated the “principle
that a State may not exercise its authority on the territory of another gtate, "
the “principle of sovereign equality among all Members of the ynited Nations, @8
1aid down in Article 2, paragraph 1, of the Charter of the ynited Nations," &S
well as "the diplomatic immunity of the Minister for Foreign affairs of &
covereign ctate, as recognized by the jurisprudence of the Court and following
from article 41, paragraph 2, of the vienna Cconvention of 18 npril 1961 on
Diplomatic Relations.”

[*539) In ordexr tO found the Court's jurisdiction the Congo jnvoked in the
aforementioned Application the fact that nBelgium had accepted the jurisdiction
of the court and, in so far as may be required, the [aforementioned] Application
signified acceptance of that jurisdiction by the Democratic Republic of the
congo . "

5. pursuant to article 40, paragraph 2, of the cratute, the Application was
forthwith communicated to the government of Belgium by the Reglstral: and, 1in
accordance with paragraph 1 of that nrticle, all States entitled toO appear
pefore the Court were notified of the Application.

5. Since the Court included upon the Bench 1o judge of the nationality of either
of the parties. each Party proceeded to exercise the right conferred by article
31, paragraph 3, of the gratute €O choose a judge ad hoc tO sit in the cage; the
congo chose Mr. Sayeman Bula-Bula, and Belgium Ms christine van den Wyngaert.

4. On 17 octobexr 2000, the day on which the Application was filed, the
covernment of the Cong® also filed in the RegistYy of the Court & request for
the indication of a provisional measure pased on article 41 of the Statute of
the Court. At the hearings on that request, Belgium, for its part. asked that
the case Dbe removed from the List.

By Order of 8 Decembelr 2000 the Court, OnN the one hand, rejected Belgium's
request that the case be removed from the List and, on rhe other. held that the
circumstances, as they then presented themselves to the Court, Were not such as
to require the exercise of its power under article 41 of the gtatute tO indicate
provisional measures . In the same order, the Court also held that nit [was)
desirable that the issues before the Court should be determined as soon as
possible" and that nit [wasl therefore appropriate to ensure that a decision on
the Congo's Application pe reached with all expedition."

5. By Order of 13 DecembeX 2000, the president of the Court. taking account of
the agreement of the parties as expressed at a meeting held with their Agents on
g Decembel 2000, fixed time-1limits for the filing of & Memorial by the Congo and
of a Counter»Memorial by Belgium, addressing poth issues of jurisdiction and
admissibility and the merits. BY orders of 14 March 2001 and 12 april 2001,
these time-1limits, taking account of the reasons given DY the Congo® and the
agreement of the parties, WeIre successively extended. The Memorial of the Congo
was filed on 16 May 2001 within the time-1limit thus finally prescribed.

6. BY Order of 27 Juné 2001, the Court, on the one hand, rejected a request by

b | exisNexis” “LexisNexis”

‘L exisNexi
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Belgium for authorization, in derogation from the previous Orders of the
President of the Court, to submit preliminary objections involving suspension of
the proceedings on the merits and, on the other, extended the time-limit
prescribed in the Order of 12 April 2001 for the filing by Belgium of a
Counter-Memorial addressing both questions of jurisdiction and admissibility and
the merits. The Counter-Memorial of Belgium was filed on 28 September 2001
within the time-limit thus extended.

7. Pursuant to Article 53, paragraph 2, of the Rules, the Court, after
ascertaining the views of the Parties, decided that copies of the pleadings and
documents annexed would be made available to the public at the opening of the
oral proceedings.

8. Public hearings were held from 15 to 19 October 2001, at which the Court
heard the oral arguments and replies of:

For the Congo: H.E. Mr. Jacques Masangu-a-Mwanza,

H.E. Mr. Ngele Masudi, Maitre Kosisaka Kombe,
Mr. Francois Rigaux, Ms Monique Chemillier-Gendreau,

Mr. Pierre d'Argent.
For Belgium: Mr. Jan Devadder,

Mr. Daniel Bethlehem,

Mr. Eric David.

[*540] 9. At the hearings, Members of the Court put questions to Belgium, to
which replies were given orally or in writing, in accordance with Article 61,
paragraph 4, of the Rules of Court. The Congo provided its written comments on
the reply that was given in writing to one of these questions, pursuant to
Article 72 of the Rules of Court.

*

10. In its Application, the Congo formulated the decision requested in the
following terms:

"The Court is requested to declare that the Kingdom of Belgium shall annul the
international arrest warrant issued on 11 April 2000 by a Belgian investigating
judge, Mr. Vandermeersch, of the Brussels tribunal de premiere instance against
the Minister for Foreign Affairs in office of the Democratic Republic of the
Congo, Mr. Abdulaye Yerodia Ndombasi, seeking his provisional detention pending
a request for extradition to Belgium for alleged crimes constituting 'serious
violations of international humanitarian law,' that warrant having been
circulated by the judge to all States, including the Democratic Republic of the
Congo, which received it on 12 July 2000."

11. In the course of the written proceedings, the following submissions were
presented by the Parties:

On behalf of the Government of the Congo,

in the Memorial:

"In light of the facts and arguments set out above, the Government of the
Democratic Republic of the Congo requests the Court to adjudge and declare that:
1. by issuing and internationally circulating the arrest warrant of 11 April
2000 against Mr. Abdulaye Yerodia Ndombasi, Belgium committed a violation in
regard to the DRC of the rule of customary international lav concerning the
absolute inviolability and immunity from criminal process cf incumbent foreign
ministers;
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5. a formal £inding bY the Court of the unlawfulness of that act constitutes an
appropriate form of satisfaction, providing reparation for the consequent moral
injury £©° the DRC;
3. the violation of international law underlying the 1issue and international
circulation of the arrest warrant of 11 npril 2000 precludes any State,
including Belgium, from executing it;
4. Belgium shall be required ro recall and cancel the arrest warrant of 11 april
5000 and toO inform the foreign authorities to whom the warrant was circulated
that, following the Court's Judgment, Belgium renounces its request for thelr
co—operation in executing the unlawful warrant .
on pehalf of the covernment of Belglum,
in the Counter—Memorial:
nrFor the reasons stated in part IT of this Counter—Memorial, BRelgium requests
the Court, as a preliminary matter, tO adjudge and declare that the Ccourt lacks
jurisdiction in this cas€ and/or that the application by the Democratic Republic
of the Cong® against Belgium 1S ;nadmissible.
1f, contrary to the preceding submission, the Court concludes that it does have
jurisdiction in this case€ and that the application py the Democratic RepubliC of
rhe Congo is admissible, Belgium requests the Court tO reject the submissions of
the Democratic RepubliC of the Cong® on the merits of the case€ and to dismiss
the application.“
12. At the oral proceedings, the following submissions were presented by the
parties:

[*5411 ©On pehalf of the government of the Congo.
win light of the facts and arguments gset out during the written and oral
proceedings, the covernment of the Democratic Republic of the Congo requests the
Court to adjudge and declare that:
1. by issuing and internationally circulating the arrest warrant of 11 ppril
5000 against Mr. Abdulaye vYerodia Ndombasi, Belgium committed 2 violation in
regard £oO the Democratlc Republic of the Congo of the rule of customary
international law concerning the absolute inviolability and smmunity from
criminal process of incumbent foreign ministers: in so doind. it violated the
principle of soverelgn equality among States;
2. a formal finding by the Court of the unlawfulness of that act constitutes an
appropriate form of satisfaction, providing reparation for the conseguent moral
injury to the Democratic Republic of the Congo;
3. the violations of international law underlying the 1ssue and international
circulation of the arrest warrant of 11 ppril 2000 preclude any State, including
Belgium, from executing it
4. Belgium shall be required to recall and cancel the arrest warrant of 11 April
5000 and to inform the foreilgn authorities to whom the warrant was circulated
that Belgium renounces its request for their co—operation in executing the
unlawful warrant .
on behalf of the government of Belgium,
wFor the reasons stated in the Counter-Memorial of Belgium and in 1ts oral
submissions, pelgium requests the Court, as @& preliminary matter, tO adijudge and
declare that the Court lacks jurisdiction in this case€ and/oxr that the
Application by the Democratic Republic of the Cong® against Belgium is
inadmissible.
1f, contrary to the submissions of Belgium with regard tO the Court's
jurisdiction and the admissibility of the Application, the Court concludes that
1t does have jurisdiction in this case and that the Application by the
Democratic RepublicC of the Cong© is admissible, Belgium requests the Court to
reject the submissions of the Democratic Republic of the Congo on the merits of

| exisNexis” - L exisNexis” ‘L exisNexi
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the case and to dismiss the Application.”

* ok

13. On 11 April 2000 an investigating judge of the Brussels tribunal de premiere
instance issued "an international arrest warrant in absentia" against Mr.
Abdulaye Yerodia Ndombasi, charging him, as perpetrator or co-perpetrator, with
offences constituting grave breaches of the Geneva Conventions of 1949 and of
the Additional Protocols thereto, and with crimes against humanity.

At the time when the arrest warrant was issued Mr. Yerodia was the Minister for
Foreign Affairs of the Congo.

14. The arrest warrant was transmitted to the Congo on 7 June 2000, being
received by the Congolese authorities on 12 July 2000. According to Belgium, the
warrant was at the same time transmitted to the International Criminal Police
Organization (Interpol), an organization whose function is to enhance and
facilitate cross-border criminal police co-operation worldwide; through the
latter, it was circulated internationally.

15. In the arrest warrant, Mr. Yerodia is accused of having made various
speeches inciting racial hatred during the month of August 1998. The crimes with
which Mr. Yerodia was charged were punishable in Belgium under the Law of 16
June 1993 "concerning the Punishment of Grave Breaches of the International
Geneva Conventions of 12 August 1949 and of Protocols I and II of 8 June 1977
Additional Thereto," as amended by the Law of 19 February [*542] 1999
"concerning the Punishment of Serious Violations of International Humanitarian
Law" (hereinafter referred to as the "Belgian Law"). *

* 38 ILM 921 (1999).
Article 7 of the Belgian Law provides that "The Belgian courts shall have
jurisdiction in respect of the offences provided for in the present Law,
wheresocever they may have been committed." In the present case, according to
Belgium, the complaints that initiated the proceedings as a result of which the
arrest warrant was issued emanated from 12 individuals all resident in Belgium,
five of whom were of Belgian nationality. It is not contested by Belgium,
however, that the alleged acts to which the arrest warrant relates were
committed outside Belgian territory, that Mr. Yerodia was not a Belgian national
at the time of those acts, and that Mr. Yerodia was not in Belgian territory at
the time that the arrest warrant was issued and circulated. That no Belgian
nationals were victims of the violence that was said to have resulted from Mr.
Yerodia's alleged offences was also uncontested.
Article 5, paragraph 3, of the Belgian Law further provides that "immunity
attaching to the official capacity of a person shall not prevent the application
of the present Law.”
16. At the hearings, Belgium further claimed that it offered "to entrust the
case to the competent authorities [of the Congo] for enquiry and possible
prosecution, " and referred to a certain number of steps which it claimed to have
taken in this regard from September 2000, that is, before the filing of the
Application instituting proceedings. The Congo for its part stated the
following: "We have scant information concerning the form [of these Belgian
proposals] ." It added that "these proposals . . . appear to have been made very
belatedly, namely after an arrest warrant against Mr. Yerodia had been issued.”
17. On 17 October 2000, the Congo filed in the Registry an Application
instituting the present proceedings (see paragraph 1 above), in which the Court
was requested "to declare that the Kingdom of Belgium shall annul the
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international arrest warrant issued on 11 april 2000." The Congo relied in its
Application on two geparate legal grounds - First, it claimed that "the universal
jurisdiction that the pelgian state attributes Lo itself under article 7 of the
Law in question" constituted a

wyiolation of the principle that a State may not exercise 1ts authority ©on the
territory of another srate and of the principle of sovereign equality among all
members of the ynited Nations, &% laid down in Article 2, paragraph 1, of the
charter of the ynited Nations."

gsecondly. it claimed that "the non—recognition, on the pasis of article 5 .
of the pelgian Law, of the fmmunity of a Minister for Forelgn affalrs in office’
constituted a vviolation of the diplomatic ijmmunity of the Minister for Foreign
affairs of a sovereidgn State, a8 recognized by the jurisprudence of the Court
and following from article 41, paragraph 2, of the vienna convention of 18 april
1961 on Diplomatic Relations.”

1g. On the same day that it filed its Application jnstituting proceedings, the
Congo submitted a request Lo the Court foT the indication of a provisional
measure under article 41 of the statute of the Court. During the hearindgs
gevoted to consideration of that request, the Court was informed that in
November 2000 & ministerial reshuffle had taken place in the Congo. following
which Mr. yerodia had ceased t© hold office &5 Minister for Foreign affairs and
had been entrusted with the portfolio of Minister of EdQucation: Belgium
accordingly claimed that the Congo's Application had become moot and asked the
Court, as has already been recalled, to remove the case from the List. BY order
of 8 December 2000, the Court rejected both Belgium's submissions to that effect
and also the Congo's request for the indication of provisional measures (see
paragraph 4 above) -

19. From mid—April 2001, with the formation of a new covernment in the Congo,
My. Yerodia ceased €O hold the post of Minister of Education: He no longer holds
any ministerial office today:

[*543) 50, On 12 geptember 2001, the Belgian National central Bureau of
Interpol requested the Interpol General gecretariat to issue & Red Notice in
respect of Mr. yerodia- cuch notices concern individuals whose arrest is
requested with a view to extradition. on 19 October 2001, at the public sittings
held to hear the oral arguments of the parties in the case€. Belgium informed the
court that Interpol had responded on 27 September 5001 with & request for
additional jnformation, and that 1o Red Notice had yet been circulated.

51 . Although the Application of the Congo originally advanced tWO separate legal
grounds (see paragraph 17 above) the submissions of the Congo in its Memorial
and the final submissions which 1t presented 2t the end of the oral proceedings
refer only to @ violation "in regard tO the . - - Congo of the vule of customary
international law concerning the absolute inviolability and immunity from
criminal process of incumbent foreign ministers” (see paragraphs 11 and 12
above) -

* X

22. In their written pleadings, and in oral argument, the parties addressed
;ssues of jurisdiction and admissibility as well as the merits (see paragraphs 5

and 6 above) . In this connection, Belgium raised certain objections which the
court will begin by addressing.

* ok

53. The first objection presented by Relgium reads as follows:

b | exisNexis’ ) L exisNexis’ “LexisNexIs
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"That, in the light of the fact that Mr. Yerodia Ndombasi is no longer either
Minister for Foreign Affairs of the [Congo] or a minister occupying any other
position in the . . . Government [of the Congol, there is no longer a 'legal
dispute' between the Parties within the meaning of this term in the Optional
Clause Declarations of the Parties and that the Court accordingly lacks
jurisdiction in this case.”

24. Belgium does not deny that such a legal dispute existed between the Parties
at the time when the Congo filed its Application instituting proceedings, and
that the Court was properly seised by that Application. However, it contends
that the question is not whether a legal dispute existed at that time, but
whether a legal dispute exists at the present time. Belgium refers in this
respect inter alia to the Northern Cameroons case, in which the Court found that
it "may pronounce judgment only in connection with concrete cases where there
exists at the time of the adjudication an actual controversy involving a
conflict of legal interests between the parties" (I.C.J. Reports 1963, pp.
33-34), as well as to the Nuclear Tests cases (Australia v. France) and (New
Zealand v. France), in which the Court stated the following: "The Court, as a
court of law, is called upon to resolve existing disputes between States

The dispute brought before it must therefore continue to exist at the time when
the Court makes its decision" (I.C.J. Reports 1974, pp. 270-271, para. 55; p.
476, para. 58). Belgium argues that the position of Mr. Yerodia as Minister for
Foreign Affairs was central to the Congo's Application instituting proceedings,
and emphasizes that there has now been a change of circumstances at the very
heart of the case, in view of the fact that Mr. Yerodia was relieved of his
position as Minister for Foreign Affairs in November 2000 and that, since 15
April 2001, he has occupied no position in the Government of the Congo (see
paragraphs 18 and 19 above). According to Belgium, while there may still be a
difference of opinion between the Parties on the scope and content of
international law governing the immunities of a Minister for Foreign Affairs,
that difference of opinion has now become a matter of abstract, rather than of
practical, concern. The result, in Belgium's view, is that the case has become
an attempt by the Congo to "[seek] an advisory opinion from the Court," and no
longer a "concrete case" involving an "actual controversy” between the Parties,
and that the Court accordingly lacks jurisdiction in the case.

25. The Congo rejects this objection of Belgium. It contends that there is
indeed a legal dispute between the Parties, in that the Congo claims that the
arrest warrant was issued in violation of the immunity of its Minister for
Foreign Affairs, that that warrant was unlawful ab initio, and that this legal
defect persists despite the subsequent changes in the position occupied by the
individual concerned, while Belgium maintains that the issue and circulation of
the arrest warrant were not contrary to international law. The Congo adds that
the termination of Mr. Yerodia's official duties [*544] in no way operated to
efface the wrongful act and the injury that flowed from it, for which the Congo
continues to seek redress.

*

26. The Court recalls that, according to its settled jurisprudence, its
jurisdiction must be determined at the time that the act instituting proceedings
was filed. Thus, if the Court has jurisdiction on the date the case is referred
to it, it continues to do so regardless of subsequent events. Such events might
lead to a finding that an application has subsequently become moot and to a
decision not to proceed to judgment on the merits, but they cannot deprive the
Court of jurisdiction (see Nottebohm, Preliminary Objection, Judgment, I.C.J.
Reports 1953, p. 122; Right of Passage over Indian Territory, Preliminary

667
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objections. Judgment, 1.¢c.J- Reports 1957, P- 142 Questions of Interpretation
and Application of the 1971 Montreal convention arising from the nerial Incident
at 1,ockerbie (Libyan Arab Jamahiriya . United Kingdom) preliminary Objections.
Judgment, 1.C.J- Reports 1998, PP- 93-24, para: 3g: and Questions of
lnterpretation and Application of the 1971 Montreal Convention arising from the
perial Tncident at 1,ockerbie (Libyan prab Jamahiriya . United gtates of
americal . preliminalry Opject1ons: Judgment, 1.C.J- Reports 1998, P- 129, paré-
37) -

27. article 36, paragraph 2, of the Statute of the Court provides:

nThe States parties to the present gratute may at any time declare that they
recognize as compulsory ipso facto and without speCial agreement, in relation t©
any other state accepting the same obligation: the jurisdiction of the court 1in

(b) any guestion of international law;

{c) the existence of any fact which, if established, would constitute a breach
of an international obligation;

(@) the nature O extent of the reparation to be made for the preach of an

international obligation."

on 17 Octoher 2000, the date that the Congo's Application instituting these
proceedings was f£iled, each of the parties was pound by @ declaration of
acceptance of compulsory jurisdiction, filed in sccordance with the above
provision: pelgium by a declaration of 17 June 1958 and the Cong© by &
declaration of 8 Februaly 1989 . Thos€ declarations contained no reservation
applicable to the present case -

MoreoveT, it is not contested by the parties chat at the material rime there was
a legal dispute petween them concerning the international 1awfulness of the
arrest warrant of 11 npril 5000 and the consequences ro be drawnh if the warrant
was unlawful. such 2 dispute was clearly @ legal dispute within the meaning of
the Ccourt's jurisprudence, namely "@& disagreement on & point of law OF fact, &
conflict of legal views OT of interests petween tWO persons“ in which vghe claim

of one party is positively opposed py the other" (Questions of lnterpretation

and Application of the 1971 Montreal convention arisind from the nerial Incident
at ockerbie (Libyan nrab Jamahiriva . United Kingdom) . preliminary Objections.
Judgment, 1.C.J- Reports 1998, P- 17, para- 22; and Questions of Interpretation
and Application of the 1971 Montreal convention arising from the nerial Incident
at 1,ockerbie (Libyan nrab Jamahiriva v. United gtates of americal preliminary
Objections. Judgment 1.c.J- ReportS 1998, PP- 122-123, para. 21) -

2g. The court accordingly concludes that at the time that it was seised of the
case 1t had jurisdiction ro deal with it, and that it scill has such
jurisdiction. pelgium's first objection must cherefore be rejected.

* %

29. The second objection presented by Belgium 18 the following:

[*545] nThat in rhe light of the fact that Mx - verodia Ndombasi is no longer
either Minister for Foreign pffairs of the [Congol or & minister occupying any
other position in the - - -~ covernment [of the congol the case is now without
object and the Court should accordingly decline to proceed to judgment on the
merits of the case."”

30 . Belgium also relies in support of this objection on the Northern Cameroons
case, in which the Court considered that it would not be a proper discharge of
irs duties to proceed further in a case€ in which any judgment that the Court
might pronounce would be nwithout object” (1.Cc.J- Reports 1963, P- 38) and on
the Nuclear Tests cases in which the Court saw ""no reason tO allow the

3 l_ex'tsNeX'isw
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continuance of proceedings which it knows are bound to be fruitless" (I.C.J.
Reports 1974, p. 271, para. 58; D. 477, para. 61). Belgium maintains that the
declarations requested by the Congo in its first and second submissions would
clearly fall within the principles enunciated by the Court in those cases, since
a judgment of the Court on the merits in this case could only be directed
towards the clarification of the law in this area for the future, or be designed
to reinforce the position of one or other Party. It relies in support of this
argument on the fact that the Congo does not allege any material injury and is
not seeking compensatory damages. It adds that the issue and transmission of the
arrest warrant were not predicated on the ministerial status of the person
concerned, that he is no longer a minister, and that the case 1is accordingly now
devoid of object.

31. The Congo contests this argument of Belgium, and emphasizes that the aim of
the Congo--to have the disputed arrest warrant annulled and to obtain redress
for the moral injury suffered--remains unachieved at the point in time when the
Court is called upon to decide the dispute. According to the Congo, in order for
the case to have become devoid of object during the proceedings, the cause of
the violation of the right would have had to disappear, and the redress sought
would have to have been obtained.

*

32 . The Court has already affirmed on a number of occasions that events
occurring subsequent to the filing of an application may render the application
without object such that the Court is not called upon to give a decision thereon
(see Questions of Interpretation and Application of the 1971 Montreal Convention
arising from the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United
Kingdom), Preliminary Objections, Judgment, I.C.J. Reports 1998, p. 26, para.
46; and Questions of Interpretation and Application of the 1971 Montreal
Convention arising from the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya
v. United States of America), Preliminary Objections, Judgment, I.C.J. Reports
1998, p. 131, para. 45) .

However, it considers that this is not such a case. The change which has
occurred in the situation of Mr. Yerodia has not in fact put an end to the
dispute between the Parties and has not deprived the Application of its object.
The Congo argues that the arrest warrant issued by the Belgian judicial
authorities against Mr. Yerodia was and remains unlawful. It asks the Court to
hold that the warrant is unlawful, thus providing redress for the moral injury
which the warrant allegedly caused to it. The Congo also continues to seek the
cancellation of the warrant. For its part, Belgium contends that it did not act
in violation of international law and it disputes the Congo's submissions. In
the view of the Court, it follows from the foregoing that the Application of the
Congo is not now without object and that accordingly the case is not moot.
Belgium's second objection must accordingly be rejected.

* K

33. The third Belgian objection is put as follows:

"That the case as it now stands is materially different to that set out in the
[Congo] 's Application instituting proceedings and that the Court accoxrdingly
lacks jurisdiction in the case and/or that the application is inadmissible."
34. According to Belgium, it would be contrary to legal security and the sound
administration of justice for an applicant State to continue proceedings in
circumstances in which the factual dimension on which the Application was based
has changed fundamentally, since the respondent State would in those
circumstances be uncertain, until [*546] the very last moment, of the
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38. In this respect, Belgium accepts that, when the case was first instituted,
the Congo had a direct legal interest in the matter, and was asserting a claim
in its own name in respect of the alleged viclation by Belgium of the immunity
of the Congo's Foreign Minister. However, according to Belgium, the case was
radically transformed after the Application was filed, namely on 15 April 2001,
when Mr. Yerodia ceased to be a member of the Congolese Government. Belgium
maintains that two of the requests made of the Court in the Congo's final
submissions in practice now concern the legal effect of an arrest warrant issued
against a private citizen of the Congo, and that these issues fall within the
realm of an action of diplomatic protection. It adds that the individual
concerned has not exhausted all available remedies under Belgian law, a
necessary condition before the Congo can espouse the cause of one of its
nationals in international proceedings.

[*547] 39. The Congo, on the other hand, denies that this is an action for
diplomatic protection. It maintains that it is bringing these proceedings in the
name of the Congolese State, on account of the violation of the immunity of its
Minister for Foreign Affairs. The Congo further denies the availability of
remedies under Belgian law. It points out in this regard that it is only when
the Crown Prosecutor has become seised of the case file and makes submissions to
the Chambre du conseil that the accused can defend himself before the Chambre
and seek to have the charge dismissed.

*

40. The Court notes that the Congo has never sought to invoke before it Mr.
Yerodia's personal rights. It considers that, despite the change in professional
situation of Mr. Yerodia, the character of the dispute submitted to the Court by
means of the Application has not changed: the dispute still concerns the
lawfulness of the arrest warrant issued on 11 April 2000 against a person who
was at the time Minister for Foreign Affairs of the Congo, and the question
whether the rights of the Congo have or have not been viclated by that warrant.
As the Congo is not acting in the context of protection of one of its nationals,
Belgium cannct rely upon the rules relating to the exhaustion of local remedies.
In any event, the Court recalls that an objection based on non-exhaustion of
local remedies relates to the admissibility of the application (see Interhandel,
Preliminary Objections, Judgment, I.C.J. Reports 1959, p. 26; Elettronica Sicula
S.p.A. (ELSI), Judgment, I.C.J. Reports 1989, p. 42, para. 49). Under settled
jurisprudence, the critical date for determining the admissibility of an
application is the date on which it is filed (see Questions of Interpretation
and Application of the 1971 Montreal Convention arising from the Aerial Incident
at Lockerbie (Libyan Arab Jamahiriya v. United Kingdom), Preliminary Objections,
Judgment, I.C.J. Reports 1998, pp. 25-26, paras. 43-44; and Questions of
Interpretation and Application of the 1971 Montreal Convention arising from the
Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United States of
America), Preliminary Objections, Judgment, I.C.J. Reports 1998, pp. 130-131,
paras. 42-43). Belgium accepts that, on the date on which the Congo filed the
Application instituting proceedings, the Congo had a direct legal interest in
the matter, and was asserting a claim in its own name. Belgium's fourth
objection must accordingly be rejected.

L
41. As a subsidiary argument, Belgium further contends that "in the event that
the Court decides that it does have jurisdiction in this case and that the
application is admissible, . . . the non ultra petita rule operates to limit the
jurisdiction of the Court to those issues that are the subject of the [Congol]'s

671
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final submissions." Belgium points out that, while the Congo initially advanced
4 twofold argument, based, on the one hand, on the Belgian judge's lack of
jurisdiction, and, on the other, on the immunity from jurisdiction enjoyed by
its Minister for Foreign Affairs, the Congo no longer claims in its final
submissions that Belgium wrongly conferred upon itself universal jurisdiction in
absentia. According to Belgium, the Congo now confines itself to arguing that
the arrest warrant of 11 April 2000 was unlawful because it violated the
immunity from jurisdiction of its Minister for Foreign Affairs, and that the
Court consequently cannot yule on the issue of universal jurisdiction in any
decision it renders on the merits of the case.

42. The Congo, for its part, states that its interest in bringing these
proceedings is to obtain a finding by the Court that it has been the victim of
an internationally wrongful act, the guestion whether this case involves the
vexercise of an excessive universal jurisdiction" being in this connection only
a secondary consideration. The Congo asserts that any consideration by the Court
of the issues of international law raised by universal jurisdiction would be
undertaken not at the request of the Congo but, rather, by virtue of the defence
strategy adopted by Belgium, which appears to maintain that the exercise of such
jurisdiction can "represent a valid counterweight to the observance of
immunities."

*

43. The Court would recall the well-established principle that "it is the duty
of the Court not only to reply to the questions as stated in the final
submissions of the parties, but also to abstain from deciding points not
included in those submissions” (Asylum, Judgment, I.C.J. Reports 1950, p. 402).
While the Court is thus not entitled to decide [*548] upon questions not asked
of it, the non ultra petita rule nonetheless cannot preclude the Court from
addressing certain legal points in its reasoning. Thus in the present case the
Court may not rule, in the operative part of its Judgment, on the guestion
whether the disputed arrest warrant, issued by the Belgian investigating judge
in exercise of his purported universal jurisdiction, complied in that regard
with the rules and principles of international law governing the jurisdiction of
national courts. This does not mean, however, that the Court may not deal with
certain aspects of that question in the reasoning of its Judgment, should it
deem this necessary or desirable.

* K

44. The Court concludes from the foregoing that it has jurisdiction to entertain
the Congo's Application, that the Application is not without object and that
accordingly the case is not moot, and that the Application is admissible. Thus,
the Court now turns to the merits of the case.

* * %
45. As indicated above (see paragraphs 41 to 43 above), in its Application
instituting these proceedings, the Congo originally challenged the legality of
the arrest warrant of 11 April 2000 on two separate grounds: on the one hand,
Belgium's claim to exercise a universal jurisdiction and, on the other, the
alleged violation of the immunities of the Minister for Foreign Affairs of the
Congo then in office. However, in its submissions in its Memorial, and in 1its
final submissions at the close of the oral proceedings, the Congo invokes only
the latter ground.
46. BAs a matter of logic, the second ground should be addressed only once there
has been a determination in respect of the first, since it is only where a State
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has jurisdiction under international law in relation to a particular matter that
there can be any gquestion of immunities in regard to the exercise of that
jurisdiction. However, in the present case, and in view of the final form of the
Congo's submissions, the court will address first the gquestion whether, assuming
that it had jurisdiction under international law to issue and circulate the
arrest warrant of 11 april 2000, Belgium in soO doing violated rhe immunities of
the then Minister for Foreign Affairs of the Congo.

E

47 . The Congo maintains that, during his or her rerm of office, a Minister for
Foreign Affairs of a sovereign State is entitled to inviolability and to
immunity from criminal process peing "absolute oY complete, " that is to say,
they are subject to no exception. Accordingly, the Congo contends that no
criminal prosecution may be brought against a Minister for Foreign Affairs in a
foreign court as long as he or she remains in office, and that any finding of
criminal responsibility by a domestic court in a foreign country, or any act of
investigation undertaken with a view to bringing him or her to court, would
contravene the principle of immunity from jurisdiction. according to the Congo,
the basis of such criminal immunity is purely functional, and jmmunity 1is
accorded under customary international law simply in ordex to enable the foreign
State representative enjoying such immunity to perform his or her functions
freely and without let or hindrance. The Congo adds that the immunity thus
accorded to Ministers for Foreign affairs when in office covers all theilr acts,
including any committed before they took office, and that it is irrelevant
whether the acts done whilst in office may be characterized or not as "official
acts."

48. The Congo states further that it does not deny the existence of a principle
of international criminal law, deriving from the decisions of the Nuremberg and
Tokyo international military tribunals, that the accused's official capacity at
the time of the acts cannot, before any court, whether domestic or
international, constitute a nground of exemption from his criminal
responsibility or a ground for mitigation of sentence." The Congo then stresses
that the fact that an immunity might baxr prosecution before a specific court OIr
over a specific period does not mean that the same prosecution cannot be
brought, if appropriate, pefore another court which 1s not bound by that
immunity, or at another time when the immunity need no longer be taken into
account . It concludes that jmmunity does not mean impunity.

49. Belgium maintains for its part that, while Ministers for Foreign Affairs in
office generally enjoy an immunity from jurisdiction before the courts of a
foreign State, such immunity applies only to acts carried out in the course of
[*549] their official functions, and cannot protect such persons in respect of
private acts or when they are acting ostherwise than in the performance of their
official functions.

50. Belgium further states that, in the circumstances of the present case, Mr .
verodia enjoyed no immunity at the time when he 1is alleged to have committed the
acts of which he is accused, and that there is no evidence that he was then
acting in any official capacity. It observes that the arrest warrant was issued
agalnst Mr. verodia personally.

*
51. The Court would observe at the outset that in international jaw it is firmly
established that, as also diplomatic and consular agents, certain holders of
high-ranking office in a State, such as the Head of State, Head of Government
and Minister for Foreign Affairs, enjoy immunities from jurisdiction in other
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states, both civil and criminal. For the purposes of the present case, it is
only the jpmunity from criminal jurisdiction and the ipviolability of an
incumbent Minister for Foreign affairs that fall for the court to consider.
52. A certain number of treaty jnstruments wWere cited by the parties in this
regard. These included, first, the vienna convention on Diplomatic Relations of
1g npril 1961, which states in its preamble that the purpose of diplomatic
privileges and {mmunities ig "to ensure the efficient performance of the
functions of diplomatic missions as representing gtates." It provides in Article
22 that only the sending Sstate may waive such {mmunity . on these points, the
vienna Convention O Diplomatic Relations, to which both the Congo and Belgium
are parties, reflects customary international 1aw. The same applies to the
corresponding provisions of the Vienna convention on Consular Relations of 24
april 1963, to which the Congoe and Belgium are also partiles.
The Congo and Belgium further cite the New York Convention oL special Missions
of 8 December 1969, tO which they are not, however, parties. They recall that
under article 21, paragraph 2, of that Convention:
wThe Head of the covernment, the MinisteX for Foreign affairs and other persons
of high rank, when they take part in a special mission of the cending State.
shall enjoy in the receiving State€ or in a third State, in addition to what 18
granted by the present convention, the facilities, privileges and jmmunities
accorded by international law."
These conventions provide useful guidance on certailn aspects of the question of
immunities- They do not, however, contain any provision specifically defining
the immunities enjoyed by Ministers for Foreign affairs. It is consequently on
the basis of customary international law that the Court must decide the
questions relating tO the immunitcies of such Ministers raised in the present
case.
53 . In customary international jaw, the immunities accorded to Ministers for
Foreign affairs are not granted for their personal penefit, but to ensure the
effective performance of their functions on pehalf of their respective States-
in order tO detexrmine the extent of these immunities, the Court must therefore
first consider the nature of the functions exercised by 2 Minister foTr Foreign
affairs. He or she is in charge of his or her covernment 's diplomatic activities
and generally acts as its representative in international negotiations and
intergovernmental meetings. Ambassadors and other diplomatic agents carry out
their duties under his OTF her authority. His or her acts may bind the State
represented, and there is a presumption that a Minister for Foreign affairs,
simply bY virtue of that office, has full powers o act on pehalf of the State
(gee, €-9. Art. 7., para. 2(a), of the 1969 Vienna Cconvention on the Law of
Treaties) . IN the performance of these functions, he or she is frequently
required to travel internationally, and thus must be in & position freely to do
so whenever the need should arise. He or she must also be in constant
communication with the Government, and with its diplomatic missions around the
world, and be capable at any time of communicating with representatives of other
states. The court further observes that a Minister for Foreign nffairs,
responsible for the conduct of his or her State's relations with all other
states, occupies & position such that, 1ike the Head of State or the Head of
Government, he or she is recognized under international law as representative of
the State solely by yirtue of his oY her office. He or she does not have to
present letters of credence: tO the contrary. it is generally the Minister who
determines the authority to pe conferred upon diplomatic agents and countersigns
their letters of credence. Finally. it is toO the Minister for Foreign nffairs
that charges draffaires are accredited.

[*550] 54 The Court accordingly concludes that the functions of a Minister
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for Foreign Affairs are such that, throughout the duration of his or her office,
he or she when abroad enjoys full immunity from criminal jurisdiction and
inviolability. That immunity and that inviolability protect the individual
concerned against any act of authority of another State which would hinder him
or her in the performance of his or her duties.

55. In this respect, no distinction can be drawn between acts pexrformed by a
Minister for Foreign Affairs in an "official" capacity, and those claimed to
have been performed in a "private capacity,” oxr, for that matter, between acts
performed before the person concerned assumed office as Minister for Foreign
Affairs and acts committed during the period of office. Thus, if a Minister for
Foreign Affairs is arrested in another State on a criminal charge, he or she is
clearly thereby prevented from exercising the functions of his or her office.
The consequences of such impediment to the exercise of those official functions
are equally serious, regardless of whether the Minister for Foreign Affairs was,
at the time of arrest, present in the territory of the arresting State on an
"official" visit or a "private" visit, regardless of whether the arrest relates
to acts allegedly performed before the person became the Minister for Foreign
Affairs or to acts performed while in office, and regardless of whether the
arrest relates to alleged acts performed in an "official" capacity or a
"private" capacity. Furthermore, even the mere risk that, by travelling to or
transiting another State a Minister for Foreign Affairs might be exposing
himself or herself to legal proceedings could deter the Minister from travelling
internationally when required to do so for the purposes of the performance of
his or her official functions.

*  *

56. The Court will now address Belgium's argument that immunities accorded to
incumbent Ministers for Foreign Affairs can in no case protect them where they
are suspected of having committed war crimes or crimes against humanity. In
support of this position, Belgium refers in its Counter-Memorial to various
legal instruments creating international criminal tribunals, to examples from
national legislation, and to the jurisprudence of national and international
courts.

Belgium begins by pointing out that certain provisions of the instruments
creating international criminal tribunals state expressly that the official
capacity of a person shall not be a bar to the exercise by such tribunals of
their jurisdiction.

Belgium also places emphasis on certain decisions of national courts, and in
particular on the judgments rendered on 24 March 1999 by the House of Lords in
the United Kingdom and on 13 March 2001 by the Court of Cassation in France in
the Pinochet and Qaddafi cases respectively, in which it contends that an
exception to the immunity rule was accepted in the case of serious crimes under
international law. Thus, according to Belgium, the Pinochet decision recognizes
an exception to the immunity rule when Lord Millett stated that "international
law cannot be supposed to have established a crime having the character of a jus
cogens and at the same time to have provided an immunity which is co-extensive
with the obligation it seeks to impose,” or when Lord Phillips of Worth
Matravers said that "no established rule of international law requires state
immunity rationae materiae to be accorded in respect of prosecution for an

international crime." As to the French Court of Cassation, Belgium contends
that, in holding that, "under international law as it currently stands, the
crime alleged [acts of terrorism], irrespective of its gravity, does not come

within the exceptions to the principle of immunity from jurisdiction for
incumbent foreign Heads of State," the Court explicitly recognized the existence
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of such exceptions.

57 . The Congo, for its part, states that, under international law as it
currently stands, there is no basis for asserting that there is any exception to
the principle of absolute immunity from criminal process of an incumbent
Minister for Foreign pffairs where he or she 1is accused of having committed

crimes under international law.

1n support of this contention, the Congo refers to state practice. giving
particular consideration in this regard to the Pinochet and Qaddafi cases, and
concluding that such practice does not correspond to that which Belgium claims
put, on the contrary, confirms the absolute nature of the immunity from criminal
process of Heads of State and Ministers for Foreign affairs- Thus, in the
pinochet case, the Congo cites Lord Browne—Wilkinson's statement that nghis
immunity enjoyed by a head of state in power and an ambassador in post is &
complete immunity attached to the [*551] person of the head of state OY
ambassador and rendering him immune from all actions Or prosecutions
According EO +he Congo, the French court of Cassation adopted the same position
in its paddafi judgment, in affirming that “international custom bars the
prosecution of incumbent Heads of state, in the absence of any contrary
international provision pinding on the parties concerned, pefore the criminal

courts of a foreign state."

As regards the instruments creating international criminal tribunals and the
latter's jurisprudence, these, in the Congo's view, concern only those
tribunals, and no inference can be drawn from them in regard to criminal
proceedings pbefore national courts against persons enjoying immunity under
international law.

*

5g. The Court has carefully examined State practice, including national
legislation and those few decisions of national higher courts, such as the House
of Lords OT the French court of cassation. It has been unable €O deduce from
this practice that there exists under customary international law any form of
exception to the rule according immunity from criminal jurisdiction and
inviolability to incumbent Ministers for Foreign rffairs, where they are
suspected of having committed war crimes OY crimes against humanity-

The Court has also examined the rules concerning the immunity ©F criminal
responsibility of persons having an official capacity contained 1in the legal
instruments creating international criminal tribunals, and which are
specifically applicable to the latter (see Charter of the International Military
Tribunal of Nuremberg, ATt 7. Charter of the International Military Tribunal of
Tokyo, Art. 6: Statute of the International Criminal Tribunal for the former
Yugoslavia, Art. 7, para. 2, Statute of the International Criminal Tribunal for
Rwanda, Art. 6, para. 2i statute of the International Criminal Court, ATrt. 27) .
1t finds that these rules 1ikewise do not enable it to conclude that any such an
exception exists in customary international law in regard to national courts.
Finally, none of the decisions of the Nurembergd and Tokyo international military
rribunals, ©OF of the International Criminal Tribunal for the former Yugoslavia,
cited by Belgium deal with,tﬁé”gﬁéstionloi\the immunities of incumbent Ministers
for Foreign rffairs before national courts where they are accused of having

. . T . . .
committed war crimes OY crimes—agaT umanity . The Court accordingly notes

that those decisions are in no way at variance with the findings it has reached
above.

In view of the foregoind, the Court accordingly cannot accept Belgium's argument
in this regard.

59. It should further be noted that the rules governing the jurisdiction of
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national courts must be carefully distinguished from those governing
jurisdictional immunities: jurisdiction does not imply absence of immunity,
while absence of immunity does not imply jurisdiction. Thus, although various
international conventions on the prevention and punishment of certain serious
crimes impose on States obligations of prosecution or extradition, thereby
requiring them to extend their criminal jurisdiction, such extension of
jurisdiction in no way affects immunities under customary international law,
including those of Ministers for Foreign Affairs. These remain opposable before
the courts of a foreign State, even where those courts exercise such a
jurisdiction under these conventions.

60. that the immunity from jurisdiction enjoyed
by incumbent Ministers for Foreign Affairs does not mean that they enjoy
impunity in respect of any crimes they might have committed, irrespective of
their gravity. Immunity from criminal jurisdiction and individual criminal
responsibility are quite separate concepts. While jurisdictional immunity is
procedural in nature, criminal responsibility is a question of substantive law.
Jurisdictional immunity may well bar prosecution for a certain period or for
certain offences; it cannot exonerate the person to whom it applies from all
criminal responsibility.

61. Accordingly, the immunities enjoyed under international law by an incumbent
or former Minister for Foreign Affairs do not represent a bar to criminal
prosecution in certain circumstances.

First, such persons enjoy no criminal immunity under international law in their
own countries, and may thus be tried by those countries' courts in accordance
with the relevant rules of domestic law.

The Court emphasizes, however,

[¥552] Secondly, they will cease to enjoy immunity from foreign jurisdiction
if the State which they represent or have represented decides to waive that
immunity.

Thirdly, after a person ceases to hold the office of Minister for Foreign
Affairs, he or she will no longer enjoy all of the immunities accorded by
international law in other States. Provided that it has jurisdiction under
international law, a court of cne State may try a former Minister for Foreign

Affairs of another State in respect of acts committed prior or subsequent to his
or her period of office, as well as in respect of acts committed during that
period of office in a private capacity.

Fourthly, an incumbent or former Minister for Foreign Affairs may be subject to
criminal proceedings before certain international criminal courts, where they
have jurisdiction; Examples include the International Criminal Tribunal for the
former Yugoslavia, and the International Criminal Tribunal for Rwanda,
established pursuant to Security Council resolutions under Chapter VII of the
United Nations Charter, and the future International Criminal Court created by
the 1998 Rome Convention. The latter's Statute expressly provides, in Article
27, paragraph 2, that "immunities or special procedural rules which may attach
to the official capacity of a person, whether under national oxr international
law, shall not bar the Court from exercising its jurisdiction over such a
person."

E I .

62. Given the conclusions it has reached above concerning the nature and scope

of the rules governing the immunity from
incumbent Ministers for Foreign Affairs,
the present case the issue of the arrest
international circulation violated those
that the Congo requests it, in its first

criminal jurisdiction enjoyed by

the Court must now consider whether in
warrant of 11 April 2000 and its

rules. The Court recalls in this regard
final submission, to adjudge and
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declare that:

nBy issuing and internationally circulating the arrest warrant of 11 april 2000
against Mr. Abdulave yerodia Ndombasi, Belgium committed a violation in regard
to the Democratic Republic of the Congo of the rule of customary international
law concerning the absoluté inviolability apd immunity from criminal process of
incumbent foreign ministers; in so doing, it violated the principle of soverelgn
equality among states "

g3 . In support of this submission, the Congo maintains that the arrest warrant
of 11 April 2000 as such represents & ncoercive legal act' which violates the
Congo's immunity and sovereign rights, inasmuch as it seeks tO wgubject to an
organ of domestic criminal jurisdiction a member of & foreign government who 1is
in principle peyond 1ts reach" and is fully enforceable without special
formality in Belgium.

The Congo considers that the mere iesuance of the warrant thus constituted a
coercive measure raken against the person of Mr. verodia, even if it was not
executed.

64 . As regards the international circulation of the said arrest warrant, this,
in the Congo's view, not only involved further violations of the rules referred
to above, but also aggravated the moral injury which it suffered as & result of
the opprobrium nrhus cast upon one of the most prominent members of its
covernment . " The Congo further argues that such circulation was a fundamental
infringement of 1its sovereign rights in that it significantly restricted the
full and free exercise, bY its Minister for Foreign affairs, of the
international negotiation and representation functions entrusted tO him by the
congo's former president. ID the Congo's view, Belgium v {thus] manifests an
intention to have the jndividual concerned arrested at the place where he 1s TO
be found, with a view to procuring his extradition."” The Congo emphasizes
moreover that- it 1s necessary tO avoid any confusion petween the arguments
concerning the legal effect of the arrest warrant abroad and the question of any
responsibility of the foreign authorities giving effect to it. It points out in
this regard that no State has acted on the arrest warrant, and that accordingly
wno further consideration need be given to the specific responsibility which a
State executing 1t might incur, or to the way in which that responsibility
should be related" to that of the Belgian state. The Congo cbserves that, in
such circumstances, "there [would bel a direct causal relationship petween the
arrest warrant isgued in Belgium and any act of enforcement carried out
elsewhere."

[*5531 65 Belgium rejects the Congo's argument on the ground that "the
character of the arrest warrant of 11 april 5000 is such that it has neither
infringed the sovereignty of, mor created any obligation for, the [congo] - "
Wwith regard to the legal effects under Belgian law of the arrest warrant of 11
ppril 2000, Belgium contends that the clear purpose of the warrant was to
procure that, if found in Belgium, Mr. verodia would be detained by the relevant
Belgian authorities with a view to his prosecution for war crimes and crimes
against humanity- According £O Belgium, the Belgian investigating judge did,
however, draw an explicit distinction in the warrant between, oOn the one hand,
jmmunity from jurisdiction and, on the other hand, jmmunity from enforcement as
regards representatives of foreign States who visit Belgium OI the basis of an
official invitation, making it clear that such persons would be immune from
enforcement of an arrest warrant in Belgium. Belgium further contends that, in
its effect, the disputed arrest warrant ig national in character, since it
requires the arrest of Mr. verodia if he ig found in Belgium but it does not
have this effect outside Belgium.

6. In respect of the legal cffects of the arrest warrant outside Belgium,
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Belgium maintains that the warrant does not create any obligation for the
authorities of any other State to arrest Mr. Yerodia in the absence of some
further step by Belgium completing or validating the arrest warrant (such as a
request for the provisiocnal detention of Mr. Yerodia), or the issuing of an
arrest warrant by the appropriate authorities in the State concerned following a
request to do so, or the issuing of an Interpol Red Notice. Accordingly, outside
Belgium, while the purpose of the warrant was admittedly "to establish a legal
basis for the arrest of Mr. Yerodia . . . and his subsequent extradition to
Belgium," the warrant had no legal effect unless it was validated or completed
by some prior act "requiring the arrest of Mr. Yerodia by the relevant
authorities in a third State." Belgium further argues that "if a State had
executed the arrest warrant, it might infringe Mr. [Yerodia's] criminal
immunity, " but that "the Party directly responsible for that infringement would
have been that State and not Belgium."

*

67. The Court will first recall that the "international arrest warrant in
absentia," issued on 11 April 2000 by an investigating judge of the Brussels
Tribunal de premiere instance, is directed against Mr. Yerodia, stating that he
is "currently Minister for Foreign Affairs of the Democratic Republic of the
Congo, having his business address at the Ministry of Foreign Affairs in
Kinshasa." The warrant states that Mr. Yerodia 1is charged with being "the
perpetrator or co-perpetrator" of:

"--Crimes under international law constituting grave breaches causing harm by
act or omission to persons and property protected by the Conventions signed at
Geneva on 12 August 1949 and by Additional Protocols I and II to those
Conventions (Article 1, paragraph 3, of the Law of 16 June 1993, as amended by
the Law of 10 February 1999 concerning the punishment of serious violations of
international humanitarian law)

--Crimes against humanity (Article 1, paragraph 2, of the Law of 16 June 1993,
as amended by the Law of 10 February 1999 concerning the punishment of serious
violations of international humanitarian law) ."

The warrant refers to "various speeches inciting racial hatred" and to
"particularly virulent remarks" allegedly made by Mr. Yerodia during "public
addresses reported by the media" on 4 August and 27 August 1998. It adds:
"These speeches allegedly had the effect of inciting the population to attack
Tutsi residents of Kinshasa: there were dragnet searches, manhunts (the Tutsi
enemy) and lynchings.

The speeches inciting racial hatred thus are said to have resulted in several
hundred deaths, the internment of Tutsis, summary executions, arbitrary arrests
and unfair trials."

68. The warrant further states that "the position of Minister for Foreign
Affairs currently held by the accused does not entail immunity from jurisdiction

and enforcement." The investigating judge does, however, observe in the [*554]
warrant that "the rule concerning the absence of immunity under humanitarian law
would appear . . . to require some qualification in respect of immunity from

enforcement" and explains as follows:

"Pursuant to the general principle of fairness in judicial proceedings, immunity
from enforcement must, in our view, be accorded to all State representatives
welcomed as such onto the territory of Belgium (on 'official visits') . Welcoming
such foreign dignitaries as official representatives of sovereign States
involves not only relations between individuals but also relations between
States. This implies that such welcome includes an undertaking by the host State
and its various components to refrain from taking any coercive measures against
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its guest and the invitation cannot become a pretext for ensnaring the
individual concerned in what would then have to be labelled a trap. In the
contrary case: failure tO respect this undertaking could give rise to the host
gtate's international responsibility.”

9. The arrest warrant concludes with the following order:

wWe instruct and order all pailiffs and agents of public suthority who may be sO
required tO execute this arrest warrant and to conduct the accused tO the
detention centre in Forest;

We order the warden of the prison to receive the accused and toO keep him (her)
in custody in the detention centre pursuant to this arrest warrant;

We require all those exercising public authority to whom this warrant chall be
shown to lend 211 assistance in executing ig."

20. The Court notes that the issuance. as such, of the disputed arrest warrant
represents an act by the Belgian judicial authorities intended to enable the
arrest on Belgian territory of an incumbent Minister for Foreign affairs on
charges of war crimes and crimes against humanity. The fact that the warrant is
enforceable is clearly apparent from the order given to nall bailiffs and agents
of public authority - - - to execute this arrest warrant" (see€ paragraph 69
above) and from the assertion in the warrant that "the position of Minister for
Foreign Affairs currently held by the accused does not entail immunity from
jurisdiction and enforcement.” The Court notes that the warrant did admittedly
make an exception for the case of an official visit by Mr. verodia toO Belgium,
and that Mr. verodia never suffered arrest in Belgium. The Court is bound,
however, tO £ind that, given the nature and purpose of the warrant, its mere
issue violated the immunity which Mr. Yerodia enjoyed as the Congo's incumbent
Minister for Foreign nffairs. The Court accordingly concludes that the issue of
the warrant constituted a violation of an obligation of Belgium towards the
Congo, in that it failed to respect the immunity of that Minister and, mMOIE
particularly, infringed the immunity from criminal jurisdiction and the
inviolability then enjoyed by him under international law.

71 . The Court also notes that Belgium admits that the purpose of the
international circulation of the disputed arrest warrant was nro establish a
legal basis for the arrest of Mr. Yerodia - - - abroad and his subseguent
extradition to Belgium.” The Respondent maintains, however. that the enforcement
of the warrant in third states was "dependent on some further preliminary steps
having been taken" and that, given the ninchoate" quality of the warrant as
regards third States, there was no winfringement [of] the sovereignty of the
[Congol ." It further points out that no Interpol Red Notice was requested until
12 September 5001, when Mr. Yerodia no longer held ministerial office.

The Court cannot subscribe to this view. As in the case of the warrant's issue,
its ipnternational circulation from June 2000 by the Belgian authorities, given
its nature and purpose; effectively infringed Mr. verodia's {mmunity as the
Congo's {incumbent Minister for Foreign pffairs and was furthermore liable toO
affect the Congo's conduct of 1ts international relations. Since Mr. verodia was
called upon in that capacity to undertake travel in the performance of his
duties, the mere international circulation of the warrant, even in the absence
of "further steps" by Belgium, could have resulted, 1in particular, in his arrest
while abroad. The court observes in this respect that Belgium itself cites
information tO the effect that Mr. Yerodia, "on applying for a visa £toO g° to £wo
countries, [apparently] learned that he ran the risk of being arrested as &
result of the arrest warrant issued against him by pelgium, " adding that "this,
moreover, ig what the [congol - - - hints when it writes that the arrest warrant
' gometimes forced Minister Yerodia TO travel by roundabout routes'."
rnecordingly, the Court concludes that the circulation of the warrant, whether OY

1 exisNexis

‘| exisNexis™ “ LexisNexis”




681

41 [LL.M. 536, *554

not [*555] it significantly interfered with Mr. Yerodia's diplomatic activity,
constituted a violation of an obligation of Belgium towards the Congo, in that
it failed to respect the immunity of the incumbent Minister for Foreign Affairs
of the Congo and, more particularly, infringed the immunity from criminal
jurisdiction and the inviolability then enjoyed by him under international law.

* * *

72. The Court will now address the issue of the remedies sought by the Congo on
account of Belgium's violation of the above-mentioned rules of international
law. In its second, third and fourth submissions, the Congoc requests the Court
to adjudge and declare that:

"A formal finding by the Court of the unlawfulness of [the issue and
international circulation of the arrest warrant] constitutes an appropriate form
of satisfaction, providing reparation for the consequent moral injury to the
Democratic Republic of the Congo;

The violations of international law underlying the issue and international
circulation of the arrest warrant of 11 April 2000 preclude any State, including
Belgium, from executing it;

Belgium shall be required to recall and cancel the arrest warrant of 11 April
2000 and to inform the foreign authorities to whom the warrant was circulated
that Belgium renounces its request for their cooperation in executing the
unlawful warrant."

73. In support of those submissions, the Congo asserts that the termination of
the official duties of Mr. Yerodia in no way operated to efface the wrongful act
and the injury flowing from it, which continue to exist. It argues that the
warrant is unlawful ab initio, that "it is fundamentally flawed" and that it
cannot therefore have any legal effect today. It points out that the purpose of
its reguest is reparation for the injury caused, requiring the restoration of
the situation which would in all probability have existed if the said act had
not been committed. It states that, inasmuch as the wrongful act consisted in an
internal legal instrument, only the "withdrawal" and "cancellation" of the
latter can provide appropriate reparation.

The Congo further emphasizes that in no way is it asking the Court itself to
withdraw or cancel the warrant, nor to determine the means whereby Belgium is to
comply with its decision. It explains that the withdrawal and cancellation of
the warrant, by the means that Belgium deems most suitable, "are not means of
enforcement of the judgment of the Court but the requested measure of legal
reparation/restitution itself." The Congo maintains that the Court is
consequently only being requested to declare that Belgium, by way of reparation
for the injury to the rights of the Congo, be reguired to withdraw and cancel
this warrant by the means of its choice.

74. Belgium for its part maintains that a finding by the Court that the immunity
enjoyed by Mr. Yerodia as Minister for Foreign Affairs had been violated would
in no way entail an obligation to cancel the arrest warrant. It points out that
the arrest warrant is still operative and that "there is no suggestion that it
presently infringes the immunity of the Congo's Minister for Foreign Affairs."
Belgium considers that what the Congo is in reality asking of the Court in its
third and fourth final submissions is that the Court should direct Belgium as to
the method by which it should give effect to a judgment of the Court finding
that the warrant had infringed the immunity of the Congo's Minister for Foreign
Affairs.

*

75. The Court has already concluded (see paragraphs 70 and 71) that the issue
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and circulation of the arrest warrant of 11 npril 2000 bY the pelgian
authorities failed t© respect the {rmunity of the i pcumbent Minister for Foreign
pnffairs of the Congo and, WOre particularly, infringed the Lrmunity from
criminal jurisdiction and the inyiolability then enjoyed py Mr. yerodia under
international law. Those€ acts engaged pelgium's international responsibility.
The [*x556] Ccourt considers that the £indings S° reached py it constitute a
form of satisfaction which will make good the moral injury complained of by the
Congo -

76 . HoweVvel, as the Permanent Ccourt of International Justice stated in 1ts
Judgment of 13 September 1928 in rhe case concerning the Factory at Chorzovw:
vche essential principle contained in the actual notion of an jllegal act--@&
principle which seems to be established by international practice and in
particular by the gecisions of arbitral tribunals——is that reparation must, 2%
far as possible, wipe out 211 the consequences of the j1legal act and
reestablish the gituation which gould, 1n all probability, have existed 1f that
act had not peen committed" (P.C.X.J., geries P No. 17 P 47) -

in the present case, vthe cituation which would, in all probability, have
existed 1f {the i1legal act] had not been committed" cannot be re—establisbed
merely by & £indind by the Court that the arrest warrant was unlawful under

notwithstanding the fact that Mr. verodia has ceased tO pe Minister for Foreign
pnffalrs. The Court accordingly considers that pelgium must, DY means of its OWD
choosind: cancel the warrant in question and sO inform the authorities to whom
it was circulated,

77 . The Ccourt seed no need for any further remedy: in particular, the Court
cannot, in a judgment ruling OO a2 dispute petween the Congo and pelgium,

indicate what that judgment‘s implications might be€ for third states. and the
Court cannot therefore accept the Congo's gubmissions on this point.

x * ¥

78 . FoOT these reasons,

THE COURT,

(1) (B) BY fiftreen yotes to One:

Rejects the objections of the Kingdom of Belgium relating to jurisdiction,
mootness and admissibility;

IN FAVOUR: President cuillaume: Vice—President shi; Judges ranjeva: Herczegh,
Fleischhauer. Koroma, Vereshcbetin, Higgins, Parra—Aranguren, Kooljmans, rezek,
Al-Khasawneh, Buergentbal; Judges ad hoc Bula—Bula, van den Wyngaert;

AGARINST: Judge oda;

Finds that it has jurisdiction to entertain the Application filed bY the
Democratic Republic of the Congo on 17 October 2000

IN FAVOUR: president cguillaume; Vice-President shi; Judges Ranjeva: Herczedh,
Fleischhauer, Koroma Vereshchetin, Higgins, Parra—Aranguren, Koolijmans: rezek,
Al»Kbasawneh, Buergentbal; Judges ad hoc Bula—Bula, van den Wyngaert;

(c) BY fifreen yotes to One: Finds that the Application of the Democratic
Republic of the congo 18 not without object and that accordingly the casée is not

[*557) N FAVOUR : president Guillaume; Vice—President shi; Judges ranjeva,
Herczegh, Fleischhauer, Koroma, Veresbcbetin, Higgins: Parra»Aranguren,
Kooijmans: rezek, Al»Kbasawneb, Buergenthal; Judges ad hocC Bula—Bula, van den
Wyngaert;

AGAINST: Judge oda;

” Lex'ast\lexisw 1 Lexis\\\ex'\s*‘” 3 LexlsNex%s
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(D) By fifteen votes to one, Finds that the Application of the Democratic
Republic of the Congo is admissible;

IN FAVOUR: President Guillaume; Vice-President Shi; Judges Ranjeva, Herczegh,
Fleischhauer, Koroma, Vereshchetin, Higgins, Parra-Aranguren, Kooijmans, Rezek,
Al-Khasawneh, Buergenthal; Judges ad hoc Bula-Bula, Van den Wyngaert;

AGAINST: Judge Oda;

(2) By thirteen votes tO three,

Finds that the issue against Mr. Abdulaye Yerodia Ndombasi of the arrest warrant
of 11 April 2000, and its international circulation, constituted viclations of a
legal obligation of the Kingdom of Belgium towards the Democratic Republic of
the Congo, in that they failed to respect the immunity from criminal
jurisdiction and the inviolability which the incumbent Minister for Foreign
Affairs of the Democratic Republic of the Congo enjoyed under international law;
IN FAVOUR: President Guillaume; Vice-President Shi; Judges Ranjeva, Herczegh,
Fleigchhauer, Koroma, vVereshchetin, Higgins, Parra-Aranguren, Kooijmans, Rezek,
Buergenthal; Judge ad hoc Bula-Bula;

AGAINST: Judges Oda, 21-Khasawneh; Judge ad hoc Van den Wyngaert;

(3) By ten votes to six,

Finds that the Kingdom of Belgium must, by means of its own choosing, cancel the
arrest warrant of 11 April 2000 and so inform the authorities to whom that
warrant was circulated;

IN FAVOUR: President Guillaume; Vice-President Shi; Judges Ranjeva, Herczegh,
Fleigchhauer, Koroma, Vereshchetin, Parra-Aranguren, Rezek; Judge ad hoc
Bula-Bula;

AGAINST: Judges Oda, Higgins, Kooijmans, Al-Khasawneh, Buergenthal; Judge ad hoc
Van den Wyngaert.

Done in French and in English, the French text being authoritative, at the Peace
palace, The Hague, this fourteenth day of February, two thousand and two, in
three copies, one of which will be placed in the archives of the Court and the
others transmitted to the Government of the Democratic Republic of the Congo and
the Government of the Kingdom of Belgium, respectively.

(Signed) Gilbert GUILLAUME,
President.
(Signed) Philippe COUVREUR,

Registrar.
President GUILLAUME appends a separate opinion to the Judgment of the Court;
Judge ODA appends a dissenting opinion to the Judgment of the Court; Judge
RANJEVA appends a declaration to the Judgment of the Court; Judge KOROMA appends
a separate opinion to the Judgment of the Court; Judges HIGGINS, KOOIJMANS and
BUERGENTHAL append a joint separate opinion to the Judgment of the Court; Judge
REZEK appends a separate opinion to the Judgment of the Court; Judge
AL-KHASAWNEH appends a dissenting opinion to the Judgment of (*558] the Court;
Judge ad hoc BULA-BULA appends a separate opinion to the Judgment of the Court;
Judge ad hoc VAN DEN WYNGAERT appends a dissenting opinion to the Judgment of
the Court.

(Initialled) G.G.

(Initialled) Ph.C.
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SEPARATE OPINION OF PRESIDENT GUILLAUME
riminal jurisdiction of national courts—-Place of commission of the

»ffence—-Other criteria of connection—»Universal jurisdiction—»Absence o

~owever to set out MY position on one question which the Judgment has not
addressed: whetheT the pelgian judge had jurisdiction ro 1sSu€ an international
arrest warrant against Mr . verodia Ndombasi on 11 ppril 2000 -

This question was raised in the Democratic Republic of the congo's Application
instituting proceedings. The Conge maintained rhat the arrest warrant violated

not onlyY Mr . yerodia'® Jpamunity as Minister for Foreign pnffairs put alse vrhe

anotheT grate. " It accordingly concluded that the universal jurisdiction which
the pelgian srate had conferred upon ieself pursuant to article - of the paw of
16 June 1993, 2% amended on 10 rebrua¥y 1999, was in preach of international law
and that the same was cherefore cyue of the disputed arrest warrant:

The Conge aid not elaborate on this 1ine of argunent during the oral proceedings
and aid not include ip in its final submissions. Thus, the court could not rule
on this point in the operative part of 1ts Judgment - 1t could, however: have
addressed certain aspects of the question of universal jurisdiction in the
reasoning for its decision (see Judgment para- 43) -

That would have peen & logical approach; a court's jurisdiction ig a question

jurisdiction. MoreoveT. this 1s 30 important and controversial 155U,
clarification of which would have peen in the interest of all gtates: ;ncluding
pelgium in particular. 1 believe it worthwhile to prov1de such clarification

2. The pelgian Law of 16 June 1993, 2% amended py the Law of 10 pebrualry 1999,

aims at punishing cerious yiolations of international humanitarian 1aw. It

courts shall have jurisdiction in respect of the of fences provided for in the

3. The disputed arrest warrant accuses Mr . yerodia of grave preaches of the
Geneva Conventions and of crimes against humanity - 1t states® that unde¥ prricle
- of the taw of 16 June 1993, &% amended., perpetrators of those of fences nfall
undexr the jurisdiction of the Belgiall courts, regardless of their nationality or
chat of the victims.“ 1t adds cnat "the pelgian courts have jurisdiction even if
the accused (pelgian or foreign) is not found in Belgium.“ 1t states rhat "in
the mattcer of humanitarian 1aw, the lawmaker‘s intention was thus to derogate
fyom the principle of the territorial character of criminal 1aw, 1D keeping with
the provisions of the four Geneva Conventions and of Protocol 7.0 It notes that
nche Convention of 10 Decembel 1984 against Torture and other cruel, Tnhuman or
Degrading Treatment or Punishment [isl t© be viewed 11 the same way recognizing
the legitimacy of extra—territorial jurisdiction in the area and enshrining the
principle of aut dedere aut judicare

[*559) It concludes on these bases that the pelgian courts have jurisdiction.
4. In order E£O assesS the validity of this reasoning, the fundamental principles

of international law governing grates' exercise of thel¥ criminal jurisdiction

The primary aim of the criminal 1aw is t© enable punishment in each country of
of fences committed in the national rerritory: That rerritory 1g where evidence
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of the offence can most often be gathered. That is where the offence generally
produces its effects. Finally, that is where the punishment imposed can most
naturally serve as an example. Thus, the Permanent Court of International
Justice observed as far back as 1927 that "in all systems of law the principle
of the territorial character of criminal law is fundamental." nl

nl "Lotus," Judgment No. 9, 1927, P.C.I.J., Series A, No. 10, p. 20.

The question has, however, always remained open whether States other than the
territorial State have concurrent jurisdiction to prosecute offenders. A wide
debate on this subject began as early as the foundation in Europe of the major
modern States. Some writers, 1ike Covarruvias and Grotius, pointed out rhat the
presence on the territory of a State of a foreign criminal peacefully enjoying
the fruits of his crimes was intolerable. They therefore maintained that it
should be possible to prosecute perpetrators of certain particularly serious
crimes not only in the State on whose territory the crime was committed but also
in the country where they sought refuge. In their view, that country was under
an obligation to arrest, followed by extradition or prosecution, in accordance
with the maxim aut dedere, aut judicare. n2

n2 Covarruvias, Practicarum quaestionum, Chap. II, No. 7; Grotius, De jure belli
ac pacis, Book IT, Chap. XXI, para. 4; see also Book I, Chap. V.

Beginning in the eighteenth century however, this school of thought favouring
universal punishment was challenged by another body of opinion, one opposed to
such punishment and exemplified notably by Montesquieu, Voltaire and
Jean-Jacques Rousseau. n3 Their views found expression in terms of criminal law
in the works of Beccaria, who stated in 1764 that "judges are not the avengers
of humankind in general . . . A crime is punishable only in the country where it
was committed." n4

n3 Montesquieu, L'esprit des lois, Book 26, Chaps. 16 and 21; Voltaire,
Dictionnaire philosophique, heading "Crimes et delits de temps et de lieu;"
Rousseau, Du contrat social, Book II, Chap. 12, and Book III, Chap. 18.

n4 Beccaria, Traite des delits et des peines, para. 21.

Enlightenment philosophy inspired the lawmakers of the Revolution and nineteenth
century law. Some went so far as to push the underlying logic to its conclusion,
and in 1831 Martens could assert that nrhe lawmaker's power [extends] over all
persons and property present in the State” and that "the law does not extend
over other States and their subjects." n5 A century later, Max Huber echoed that
assertion when he stated in 1928, in the Award in the Island of Palmas case,
that a State has "exclusive competence in regard to its own territory." né

ns G. F. de Martens, Precis du droit des gens modernes de 1l'Europe fonde sur les
traites et 1l'usage, 1831, Vol. I, paras. 85 and 86 (see also para. 100).

né United Nations Reports of International Arbitral Awaxrds (RIRAA), Vol. II,
Award of 4 April 1928, p. 838.

In practice, the principle of territorial sovereignty did not permit of any
exception in respect of coercive action, but that was not the case in regard to
legislative and judicial jurisdiction. In particular, classic internaticnal law
does not exclude a State's power in some cases to exercise its judicial
jurisdiction over offences committed abroad. But as the Permanent Court stated,
once again in the "Lotus" case, the exercise of that jurisdiction is not without
its limits. n7 Under the law as classically formulated, a State normally has
jurisdiction over an offence committed abroad only if the offender, or at the
very least the victim, has the nationality of that State or if the crime
threatens its internal or external security. Ordinarily, States are without
jurisdiction over crimes committed abroad as between foreigners.

n7 "Lotus," Judgment No. 9, 1927, P.C.I.J., Series A, No. 10, p. 19.

5. Traditionally, customary international law did, however, recognize one case
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of universal jurisdiction, that of piracy- In more recent rimes, article 19 of
rhe Geneva convention on the High 5eas of 29 npril 1958 and arricle 105 of the
Monted® Bay Convention of 10 pecembel 1982 have provided:
won the high seas: or in any other place outside the jurisdiction of any grate,
every grate may ceize & pirate ship ©T asrcrafc - - 7 and arrest the persons and
selz€ the property on board- The courts of the state which carried out the
gelzure may decide upon the penalties ro be imposedi“
Thus, under these conventions, universal jurisdiction is accepted in cases of
iracy pecause piracy is carried out on the high sead, outside 211 State
rerritory: HoweveX: even O~ the high seas: classic international law 18 highly
restrictive, for it recognizes universal jurisdiction only in cases of piracy
and not of other comparable crimes which might also be committed cutside the
jurisdiction of coastal grates: such a8 trafficking in slaves ng Or in parcotic

ng See€ the Geneva glavery convention of 25 geptember 1926 and the United Nations
Supplementary Convention of 7 septembel 1956 (French rexts iD de Martens:
Nouveau recueil general des rraites, 2rd. series, vol. XTIX, - 203 and Colliard
and Manin, proit international et histoire diplomatique, vol. X, P 220) -

no prticle 17 of the United Nations convention against 11licit Traffic in
Narcotic DrYugs and Psychotropic gubstances. signed at Viennd on 20 December
1988, deals with 1llicit craffic on the seas- 1t reserves the jurisdiction of
che flag gtate (French cext iR Revue generale de droit international public,
1989/3, P- 720) .

[*x560) c. The drawbacks of this approach pecame clear at the beginning of the
cwentieth century in respect of currency counterfeiting, and the Convention of
50 April 1929, prepared within the Leagu€ of Nations, marked & certain
development in this regard- That Cconvention enabled states t° extend thelr
criminal legislation to counterfeiting crimes ipvolving foreign currency - it
added that "foreigners who have committed aproad" any offence referred o in the
convention nand who are€ in the cerritory of a country whos€ internal legislation
recognises as a general rule the principle of the prosecution of offences
committed abroad, should be punishable in the came Way as 1if the of fence had
been committed in the cerritor¥ of that country-" put it made that obligation
subject tO various conditions: nlo
ni0 League of Nations. Trealty series (LNTS) . yol. 112, P~ 371.

p similar approach was taken py the single Cconvention on Narcotic Drugs of 30
March 1961 a1l and Y the ynited Nations convention on Psychotropic gubstances
of 21 February 1971, nl2 poth of which make certain provisions subject tO "the
constitutional limitations of a party. its 1egal gystem and domestic law." There
is 1O provision governing the jurisdiction of national courts in any of these
conventions, or for that matter in the ceneva Conventions of 1949-

nll ynited Nations, Treaty geries (UNTS) . vol. 520, - 151 -

nl2 UNTS, vol. 1019, P- 175 .

4. p further ctep was raken in this direction peginning in 1870 in connection
with the fight against international terrorism. To that end, states established
a novel mechanism: compulsoTy . albeit subsidiary. universal jurisdiction.

This fundamental ;nnovation was cffected DY The Hague convention for the
Suppression of unlawful Seizure of nircraft of 16 DecembeXl 1970. nl3 The
convention places an obligation on the grate in whose rerritor? the perpetrator
of the crime takes refuge t° extradite OF prosecute him. But this would have
been insufficient 1f the convention had not at the same time placed rhe States
parties under an opbligation to establish their jurisdiction for that purpose-
Thus, article 4, paragraph 2, of the Convention provides:

ngach Contracting ctate shall - - - rake guch measures as may be necessary to

”‘ %_exésNexi
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establish its jurisdiction over the offence in the case where the alleged
offender is present in its territory and it does not extradite him pursuant to
(the Conventicn] .”

This provision marked a turning point, of which The Hague Conference was
moreover conscious. nl4 From then on, the obligation to prosecute was no longer
conditional on the existence of jurisdiction, but rather jurisdiction itself had
to be established in order to make prosecution possible.

nl3 UNTS, Vol. 860, p. 105.

nl4 The Diplomatic Conference at The Hague supplemented the ICAO Legal Committee
draft on this point by providing for a new jurisdiction. That solution was
adopted on Spain's proposal by a vote of 34 to 17, with 12 abstentions (see
Annuaire francais de droit international, 1970, p. 49).

8. The system as thus adopted was repeated with some minor variations in a large
number of conventions: the Montreal Convention for the Suppression of Unlawful
Acts against the Safety of Civil Aviation of 23 September 13971; the New York
Convention on the Prevention and Punishment of Crimes against Internationally
Protected Persons, including Diplomatic Agents, of 14 December 1973; the New
York Convention Against the Taking of Hostages of 17 December 1979; the Vienna
Convention on the Physical Protection of Nuclear Materials of 3 March 1980; the
New York Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment of 10 December 1984; the Montreal Protocol of 24
February 1988 concerning acts of violence at airports; the Rome Convention for
the Suppression of Unlawful Acts Against the Safety of Maritime Navigation of 10
March 1988; the Protocol of the same date concerning the safety of platforms
located on the continental shelf; the Vienna Convention Against Illicit Traffic
in Narcotic Drugs and Psychotropic Substances of 20 December 1988; the New York
Convention for the Suppression of Terrorist Bombings of 15 December 1997; and
finally the New York Convention for the Suppression of the Financing of
Terrorism of 9 December 1999.

9. Thus, a system corresponding to the doctrines espoused long ago by Grotius
was set up by treaty. Whenever the perpetrator of any of the offences covered by
these conventions is found in the terxritory of a State, that State is under an
obligation to arrest him, and then extradite or prosecute. It must have first
conferred jurisdiction on its courts to try him if he is not extradited. Thus,
universal punishment of the offences in question is assured, as the perpetrators
are denied refuge in all States.

By contrast, none of these texts has contemplated establishing jurisdiction over
offences committed abroad by foreigners against foreigners when the perpetrator
is not present in the territory of the State in question. Universal jurisdiction
in absentia is unknown to international conventional law.

[*561] 10. Thus, in the absence of conventional provisions, Belgium, both in
its written Memorial and in oral argument, relies essentially on this point on
international customary law.

11. In this connection, Belgium cites the development of international criminal
courts. But this development was precisely in order to provide a remedy for the
deficiencies of national courts, and the rules governing the jurisdiction of
international courts as laid down by treaty or by the Security Council of course
have no effect upon the jurisdiction of national courts.

12. Hence, Belgium essentially seeks to justify its position by relying on the
practice of States and their opinio juris. However, the national legislation and
jurisprudence cited in the case file do not support the Belgian argument, and I
will give some topical examples of this.

In France, Article 689-I of the Code of Criminal Procedure provides:

"Pursuant to the international conventions referred to in the following
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articles, nls any person if present in France, may b€ prosecuted and cried Y
y of the

the rrench courts 1f that person has committed outside the territor
Republic one of the offences specified in those articlesl”

Two Laws: of 2 January 1995 and 22 May 1996, concerning certain crimes committed
in the forxmel Yugoslavia and in rwanda extended the jurisdiction of the French
courts ro such crimes where. again, the presumed author of the offence is found
in French rerritoYy - nl6 MoreoveTl: the French court of Ccassation has interpreted
arricle 689-1 restrictively, holdind that, vin the absence of any direct effect
of the four Geneva Cconventions in regard to search and prosecution of the
perpetrators of grave preaches, prticle 689 of the Code of Criminal procedure
cannot D€ applied” in relation to the perpetrators of grave wreaches of those
Conventions found on rrench territory- nl7

nlb Namely the international convent10onS mentioned in paragraphs 7 and 8 of the
present opinion ro which France 1S party-

nie FoOr the application of this latter Law, SE€€ Court of Cassation, Criminal
chambel ¢ Janualry 1998, Munyesbyaka.

nl’ court of Cassation, Criminal chambel 26 March 1996, No. 132, Javox -

1n Germany. the criminal code (Strafgesetzbuch) contains in gection 6,
paragraphs 1 and 9. and 1in gection 7 paragrapb 2, provisions permitting the
prosecution in certain circumstances of crimes committed aproad- nnd indeed in a
case of genocide (Tadic) the German Federal gupreme court (Bundesgerichtshof)
recalled that: wGerman criminal law 18 applicable pursuant to gection 6,
paragraph 1, to an act of genoc1de committed abroad independently of the lav of
the territorial state (principle of so—called universal jurisdiction).“ The
Court added, howeveT that "2 condition precedent 1g that international law does
not prohibit guch action;” it is only: moreover: where there exists im the casée
in question a "1link" legitimizing prosecution in Germany sthat 31t is pOSSible to
applY German criminal law tO the conduct of a foreigner abroad. In the absence
of such & 1ink with the forum state. prosecution would violate the principle of
non—interference, under which every state 18 required to respect the sovereignty
of other States." nig In that case€. the Federal court held that there was such a
1ink DY reason of the fact that the accused had been voluntarily residing for
some months jp Germany. that he had established his centre of interests there
and that he had been arrested on German rerritory:

nls Bundesgerichtshof, 13 February 1994, 1 BGs 100 .94, in Neue Zeitschrift fur
grrafrecht 1994, PP- 232-233. The original German text veads 28 follows:

ng a) Nach g 6 Nr. 1 StGB giltc deutsches crrafrecht fur ein 1M ausland
pegangenes yerbrechen des Volkermordes (§ 220a StGB) und zwarl unabbangig vom
precht des Tatorts (SOI- Weltrechtsprinzip). Vorraussetzung ist allerdings—*uber
den wortlaut der vorschrift hinaus- " dap ein volkerrechtlicbes verbot nicht
entgegensteht und auberdem ein legitimierender Anknupfungspunkt im Einzelfall
einen unmittelbaren pezug der Strafverfolgung zum Inland herstellt: nur dann ist
die anwendung innerstaatlicher (deutscher) Strafgewalt auf die Auslandstat eines
puslanders gerechtfertigt. Fehlt ein derartiger Inlandsbezug, so verstobt die
Strafverfolgung gegen das sS09- Nicbteinmischungsprinzip, das die achtung der
Souveranitat fremdeYr graaten gebietet (RGHST 27, 30 und 34, 334 Qehler Jr 1977,
424 ; Holzhausen NStZ 1992, 268) . "

Similarly, Dusseldorf Oberlandesgericht, 26 September 1997, Bundesgerichtshof,
20 April 1999, Jorgici Dusseldorf Oberlandesgericht, 29 NovembeX 1999,
Bundesgerichtshof, 51 FebrualY 2001, gokolvic.

The Netherlands gupreme court (HOG® Raad) was faced with comparable problems in
the BouteIse case. 1t noted that the Dutch legislation d to implement The
Hague and Montreal conventions of 1970 and 1971 only g2
jurisdiction ;n respect of offences committed abroad if

b | exisNexis’




Page 31
41 L.L.M. 336, *361

in the Netherlands." IT concluded from this that the same applied in the case of
the 1984 Convention against Torture, even though no such specific provision had
been included in the legislation implementing that Convention. It accordingly
held that prosecution in the Netherlands for acts of torture committed abroad
was possible only
"if one of the conditions of connection provided for in that Cconvention for the
establishment of jurisdiction was satisfied, for example if the accused or the
victim was Dutch or fell to be regarded as such, or if the accused was on Dutch
territory at the time of his arrest." nls
nlo Hoge Raad, 18 September 2001, Bouterse, para. 8.5. The original Dutch text
reads as follows:
vindien daartoe een in dat vVerdrag genocemd aankopingspunt voor de vestiging van
rechtsmacht aanwezig is, bijvoorbeeld omdat de vermoedelijke dader dan wel het
slachtoffer Nederlander is of daarmee gelijkgesteld moet worden, of omdat de
vermoedelijke dader zich ten tijde van zijn aanhouding in Nederland bevindt."
Numbers of other examples could be given, and the only country whose legislation
and jurisprudence appear clearly to go the other way is the State of Israel,
which in this field obviously constitutes a very special case.

(*562] To conclude, I cannot do better than quote what Lord Slynn of Hadley
had to say on this point in the first Pinochet case:
"Tt does not seem . . . that it has been shown that there 1s any State practice
or general consensus let alone a widely supported convention that all crimes
against international 1aw should be justiciable in National Courts on the basis
of the universality of jurisdiction . . . That international law crimes should
be tried before international tribunals or in the perpetrator's own state 1is one
thing; that they should be impleaded without regard to a long established
customary international law rule in the Courts of other states is another
The fact even that an act is recognised as a crime under international law does
not mean that the Courts of all States have jurisdiction to try it . . . There
is no universality of jurisdiction for crimes against international law . . ."
nzo
In other words, international law knows only one true case of universal
jurisdiction: piracy. Further, a numbexr of international conventions provide for
the establishment of subsidiary universal jurisdiction for purposes of the trial
of certain offenders arrested on national territory and not extradited to a
foreign country. Universal jurisdiction in absentia as applied in the present
case is unknown to international law.
n20 House of Lords, 25 November 13898, R. v. Bartle; ex parte Pinochet.
13. Having found that neither treaty law nor international customary law provide
a State with the possibility of conferring universal jurisdiction on its courts
where the author of the offence is not present on its territory, Belgium
contends lastly that, even in the absence of any treaty or custom to this
effect, it enjoyed total freedom of action. To this end it cites from the
Judgment of the Permanent Court of International Justice in the "Lotus" case:
"Far from laying down a general prohibition to the effect that States may not
extend the application of their laws and the jurisdiction of their courts to

persons, property and acts outside their territory, [international law] leaves
them in this respect a wide measure of discretion which is only limited in
certain cases by prohibitive rules . . ." n2l

Hence, so Belgium claimed, in the absence of any prohibitive rule it was
entitled to confer upon itself a universal jurisdiction in absentia.

n21 "Lotus," Judgment No. 9, 1927, P.C.I.J., Series A, No. 10, p. 19.

14. This argument is hardly persuasive. Indeed the Permanent Court itself,
having laid down the general principle cited by Belgium, then asked itself

689



page 32

Permanent couxrt ook the view that iy was unnecessary to decide the point- Given
rhat the case€ involved the collision cf 2 prench vessel with & Tur;isb vessel,
the court confined jreelf O noting that the effects of the of fence in question
nhad made themselves felt on Turkish rerritory. and that consequently a criminal
prosecution might e justified grom the point of view of this so»called

15 . The absence of a decision py the permanent court OO the point was
understandable in 1927, given the sparse rrealy 1aw at that rime - The situation

irself undergone considerable development and constitutes roday ar impressive
legal corpus - 1t recogniz€s in many situations the possibility, or jndeed the
obligation: for & state other thanh that on whosé rerritory the offence was
committed ro confer jurisdiction on its courts t° prosecute the authors of

courts have been created. put at 1° cime has it beel envisaged that jurisdiction
should be conferred upon the courts of every state in the worid to prosecute
guch crimes: whoevexr thelr authors and victims and irrespective of the place
where the of fender is tO be found - To do this would, moreover . risk creatingd
rotal judicial chaos. Lt would also be TO encourad® the arbitrary for the
penefit of the powerful, purportedly acting as agent for an [*563] ill~defined
“international community.“ contrary to what is advocated by certaln ublicists:
guch & development would represent not an advance in the 1aw but & step
backward.

16. States primarily exerclse their criminal jurisdiction on thel own

territory - In classic international 1aw, they normally have jurisdiction in
respect of an offence committed abroad only if the of fendeX, or at 1east the
victim, ig of their nationality, or 1f the crime rhreatens thelr internal or
external gecurity: Additionally, they may exercise juril diction in cases of
piracy and in the cituations of subsidiary universal jurisdiction provided for
by various conventions if the of fender is present on theilr rerritory: But apart
from chese cases, international 1aw do€s not accept universal jurisdiction;
crill 1less does 1t accept universal jurisdiction in apsentia:

17 . passing now to the specific case before us, I would observe that MT- verodia
Ndombasi is accused of twoO types of offence namely serious war crimes,
punishable under the Geneva conventions, and crimes against humanity -

As regards the first count. 1 note rhat, under article 49 of the First Geneva

. article 129 of the Third
Convention and article 146 of the Fourth Convention:

vngach High Contracting Party shall be undexr the obligation to search for person®
alleged t© have committed, or to have ordered to be committed, [certainl grave
preaches lof the Conventionl, and shall pbring such persons, regardless of theilr

nationality, pefore 1ts own COUrts:- Tt may &ailsor if it prefers: and in

Convention, article o of the gecond Convention

M tex%sNexisw
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sccordance with the provisions of its own legislation, hand such persons over
for trial to another High Contracting Party concerned L

This provision requires each contracting party to search out alleged offenders
and bring them before its courts (unless it prefers to hand them over to another
party) . However, the Geneva Conventions do not contain any provisicn on
jurisdiction comparable, for example, to Article 4 of The Hague Convention
already cited. What is more, they do not create any obligation of search, arrest
or prosecution in cases where the offenders are not present on the territory of
the State concerned. They accordingly cannot in any event found a universal
jurisdiction in absentia. Thus Belgium could not confer such jurisdiction on its
courts on the basis of these Conventions, and the proceedings instituted in this
case against Mr. verodia Ndombasi on account of war crimes were brought by a
judge who was not competent to do so in the eyes of international law.

The same applies as regards the proceedings for crimes against humanity. No
international convention, apart from the Rome Convention of 17 July 1998, which
is not in force, deals with the prosecution of such crimes. Thus the Belgian
judge, no doubt aware of this problem, felt himself entitled in his warrant to
cite the Convention against Torture of 10 December 1984. But it is not
permissible in criminal proceedings to reason by analogy, as the Permanent Court
of International Justice indeed pointed out in its Advisory Opinion of 4
December 1935 concerning the Consistency of Certain Danzig Legislative Decrees
with the Constitution of the Free City. n25 There too, proceedings were
instituted by a judge not competent in the eyes of international law.

n2s Consistency of Certain Danzig Legislative Decrees with the Constitution of
the Free City, Advisory Opinion, 1935, P.C.I.J., Series A/B, No. 65, pp. 41 et
seq.

If the Court had addressed these questions, it seems to me that it ought
therefore to have found that the Belgian judge was wrong in holding himself
competent to prosecute Mr. Yerodia Ndombasi by relying on a universal
jurisdiction incompatible with international law.

(Signed) Gilbert GUILLAUME.

[*565] DISSENTING OPINION OF JUDGE ODA
Lack of jurisdiction of the Court--Absence of a legal dispute within the purview
of Article 36, paragraph 2, of the Statute--Mere belief of the Congo that the
Belgian Law violated international law not evidence or proof that a dispute
existed between it and Belgium--Failure of the Application instituting
proceedings to specify the legal grounds upon which the jurisdiction of the
Court is said to be based or to indicate the subject of the dispute--Failure of
the Congo to cite any damage or injury which the Congo or Mr. Yerodia has
suffered or will suffer except for some moral injury--Changing of the
subject-matter of the proceedings by the Congo--Principle that a State cannot
exercise its jurisdiction outside its territory--National case law, treaty-made
law and legal writing in respect of the issue of universal
jurisdiction--Inability of a State to arrest an individual outside its
territory--Arrest warrant not directly binding without more on foreign
authorities--Issuance and international circulation of arrest warrant having no
legal impact unless arrest request validated by the receiving State--Question of
the immunity of a Minister for Foreign Affairs and of whether it can be claimed
in connection with serious breaches of international humanitarian
law--Concluding remarks.

INTRODUCTION
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1. 1 voted against all provisions of the operative part of the Judgment - My

objections are not airected individually at the various provisions since I am

unable to support any aspect of the position the Court hag taken in dealing with

the presentation of this case DY the Condo-:

Tt is WY firm pelief rhat the Court should have declared &x* officio that it
lacked jurisdiction to entertain the Congo's Application of 17 october 2000 for
che reason that there was, at chat date. no legal dispute petweell +he Congo and
Belgium falling within the purview of article 36, paragraph 5 of the gratute, @&
pelief already expressed in my declaration appended to the court's order of 8
Decembel 2000 concerning the request for the indication of provisional measures -
1 reiterate my view that the Court chould have dismissed the Application
submitted by the Ccongo ©on 17 October 2000 for 1ack of jurisdiction.

My opinion was that the case should have been removed fyom the general 1ist at
the provisional measures stage - in the Oorder of 8 Decembel 2000, however, h
voted in favour of the holdindg chat the case should not be removed from the
general List but did s© reluctantly nonly from & cense of judicial solidarity”
(declaration of Judge oda appended to the Court's order of B DecembeX 2000
concexrning the request for the indication of provisional measures, para. 6). I
now regret that vote-

2. It strikes WM as unfortunate that the Court, after finding that "3t has
jurisdiction to entertain the Application” and that vche Application .. . 1is
admissible" (Judgment, para. 78 (1) (B) and (D)), quickly comes LO certain
conclusions concerning nthe Lmmunity from criminal jurisdiction and the
inviolability which the i ncumbent Ministel for Foreign affairs of [the Ccongol
enjoyed under international law" 1in connection with "the issue against [Mx .
verodial of the arrest warrant of 11 April 2000" and "its international

circulation“ (Judgment, para- 78 (2)) -

1. NO LEGAL DISPUTE 1IN TERMS OF ARTICLE 36, PARAGRAPH 2, OF THE STATUTE

3. To begin with, the Congo's Application provides no basis ©on which €O infer
that the Congo ever thought that 2 dispute existed petween it and Belgium
regarding the arrest warrant igsued by & Belgian investigating judge on 11 April
5000 against Mr . verodia, the Minister for Foreign affairs of the Congo- The
word wdispute” appears in the Application only at its very end, under the
heading "V- Admissibility of the present Application," ;n which the Congo stated
that:

nps to the existence of a dispute on that question [namelyY, the question that
the Court is called upon tO decidel ., this is established ab initio by the very
fact that it is the non—conformity with international law [*566) of the Law of
the Belgian gtate on which the investigating judge founds his warrant which 1is
the subject of the legal grounds which (the congol has® submitted to the Court . "
(Emphasis added.)

Without giving any further explanation as to the alleged dispute. the Condo
simply asserted that Belgium's 1993 Law, &% amended in 1999, concerning the
punishment of Serious violations of International Humanitarian Law contravened
international law.

4. The Congo's mere pelief that the Belgian law violated international law 1S
not evidence. let alone proof, that 2 dispute existed petween it and Belgium. It
shows at most that the Condo held a different legal view, One opposed to the
action taken by gelgium. It ig clear that the Cong® did not think that it was
referring & dispute TO the Court. The Congo; furthermore. never thought of this
as a legal dispute, the existence of which is @& reguirement foxr unilateral
applications to the Court under article 36, paragraph 2, of the court's statute.
The Congo's mere opposition to the Belgian Law and certain acts taken by Belgium

-3 LexisNexis” ‘1 exisNexis” ‘1 exisNexis
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pursuant to it cannot pe regarded as a dispute or a legal dispute between the
Congo and Belgium. In fact, there existed no such legal dispute in this case.

T find it strange that the Court does not take up this point in the Judgment;
instead the Court simply states in the first paragraph of its decision that "the
congo filed in the Registry of the Court an Application instituting proceedings
against Belgium in respect of a dispute concerning an "international arrest
warrant'" (Judgment, para. 1, emphasis added) and speaks of "a legal dispute
between [the Congo and Belgium] concerning the international lawfulness of the
arrest warrant of 11 April 2000 and the consequences to be drawn if the arrest

warrant was unlawful" (Judgment, para. 27, emphasis added). To repeat, the Congo
did refer in its Application to a dispute but only in reference to the
admissibility of the case, not win order to found the Court's jurisdiction," as

the Court mistakenly asserts in paragraph 1 of the Judgment.

5. While Article 40 of the Court's Statute does not require from an applicant
State a statement of "the legal grounds upon which the jurisdiction of the Court
is said to be based," Article 38, paragraph 2, of the Rules of Court does and
the Congo failed to specify those grounds in its Application. Furthermore, the

Congo did not indicate "the subject of the dispute,” which is required under
Article 40 of the Statute.
In its Application the Congo refers only to "Legal Grounds' {Section I) and

nStatement of the Grounds on which the Claim is Based" (Section IV). In those
sections of the Application, the Congo, without referring to the basis of
jurisdiction or the subject of dispute, simply mentions "violation of the
principle that a State may not exercise [its authorityl on the territory of
another State and of the principle of sovereign equality" and "violation of the
diplomatic immunity of the Minister for Foreign Affairs of a sovereign State."
6. The Congo's claim is, first, that the 1993 Belgian Law, as amended in 1999,
is in breach of those two aforementioned principles and, secondly, that
Belgium's prosecution of Mr. verodia, Foreign Minister of the Congo, violates
the diplomatic immunity granted under international law to Ministers for Foreign
Affairs. The Congo did not cite any damage or injury which the Congo or Mr.
verodia himself has suffered or will suffer except for some moral injury; that
is, at most, Mr. Yerodia might have thought it wise to forgo travel to foreign
countries for fear of being arrested by those States pursuant to the arrest
warrant issued by the Belgian investigating judge (that fear being ungrounded) .
Thus, as already noted, the Congo did not ask the Court to settle a legal
dispute with Belgium but rather to render a legal opinion on the lawfulness of
the 1993 Belgian Law as amended in 1999 and actions taken under it.

7 I fear that the Court's conclusions finding that this case involves a legal
dispute between the Congo and Belgium within the meaning of Article 36,
paragraph 2, of the Statute (such questions being the only ones which can be
submitted to the Court) and upholding its jurisdiction in the present case will
eventually lead to an excessive number of cases of this nature being referred to
the Court even when no real injury has occurred, simply because one State
believes that another State has acted contrary to international law. I am also
afraid that many States will then withdraw their recognition of the Court's
compulsory jurisdiction in order to avoid falling victim to this distortion of

the rules governing the submission of cases. (See declaration of Judge Oda,
Order of 8 December 2000.)
[*567] This "loose" interpretation of the compulsory jurisdiction of the Court

will frustrate the expectations of a number of law-abiding nations. I would
emphasize that the Court's jurisdiction is, in principle, based on the consent
of the sovereign States seeking judicial settlement by the Court.
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11. THE CONGO'S CHANGING OF THE SUBJECT—MATTER

g. In reaffirming my conviction that the Congo's Application unilaterally
submitted ro the Court Was not a proper subject of contentious proceedings
pefore the Court, 1 would 1ike €O rake up 2 few other points which T find tO be
crucial tO understanding the essence of this inappropriate, unjustified and, if
1 may say S© wrongly decided case- Tt is tO pe noted, firstly. that petween
£31ing its Application of 17 october 2000 and gubmitting its Memorial oD 16 May
2001, the Congo restated the 1ssues, changing the underlying subject—matter in
the process: The Congo contended in the Application: (1) that the 1993 pelgian
Law, as amended in 1999, violated the "principle that a grate may not exercise
[its authority] on the rerritoly of another state" and the "principle of
covereign equality" and (11) that pelgium's exercise of criminal jurisdiction
over Mr. verodia, then Minister for Foreign affairs of the Congo. violated the
“diplomatic Lmmunity of the Minister for Foreign pffairs of a sovereign grate."
The alleged violations of those€ first twO principles concern the question of
wuniversal jurisdiction," which remains & matter of controversy within the
international legal community, while the 1ast claim relates only to & question
of the "diplomatic immunity" enjoyed py the incumbent Minister for Foreign

pffairs.

9. The Congo changed its claim in its Memorial, submitted geven months later,
stating that

"by igsuind and internationally circulating the arrest warrant of 11 ppril 2000
against (Mr . yerodial pelgium committed & violation in regard to the DRC of the
rule of customary international law concerning the absolute€ inviolability and
Lmunity from criminal process of incumbent foreign ministers" (Memorial of the
Democratic Republic of the Cong® of 15 May 2001, P- 64 [translation by the
Registry]).

Ccharging and arresting & guspect are clearly acts fallindg within the exercise of
a State's criminal juri diction. The questions originally raised--namely,
whether & gtate has eXtraterritorial jurisdiction over cCrimes constituting
serious violations of humanitarian law wherever committed and bY whomever (in
other words, the question of universal jurisdiction) and whether & Foreign
Minister ig exempt fyom such jurisdiction (in other words, the question of
diplomatic immunity)——were transmuted into questions of the 1igsue and
international circulation" of an arrest warrant against & Forelgn Minister and
the immunities of ipncumbent roreign Ministers.

This 1S clearly @& change in subject—matter, one not encompassed in "the right to
argue further the grounds of its Application,“ which the Congo reserved in 1its
Application of 17 October 2000 .

10. It remains & wystery to me why Belgium did not raise preliminary objections
concerning the Court's jurisdiction at the outset of this case: Instead, it
admitted in its Counter-Memorial that there had been 2 dispute petween the two
gtates, ©n€ susceptible to judicial settlement by the court, at the time the
proceedings were instituted and that the Court was then seised of the cas€. as
the Court irself finds (Judgment, para- 57) . Did pelgium view this as a case
ipvolving & unilateral application and the Respondent‘s subsequent recognition
of the Court's jurisdiction, instances of which are to be found in the Court's
past?

Belgium seems TO have taken the position that onceé Mr . verodia had ceased TO be
Foreign Minister, @& dispute existed concerning him in his capacity as a former
Forelign Minister and contended that the Court 1acked jurisdiction under those
circumstances:- Thus, Belgium also appears to have replaced the issues 38 they
existed on the date of the Ccongo's Application with those arising at @ later

date. It would appear that Belgium did not challenge the Court's jurisdiction in

" exisNexis”
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the original case but rather was concerned only with the admissibility of the
Application or the mootness of the case once Mr. Yerodia had peen relieved of
his duties as Foreign Minister (see Belgium's four preliminary objections raised
in its Counter-Memorial, referred to in the Judgment, paras. 23, 29, 33 and 37) .
[*568] In this respect, I share the view of the Court {(reserving, of course,
my position that a dispute did not exist) that the alleged dispute was the one
existing in October 2000 (Judgment, para. 38) and, although I voted against
paragraph 78 (1) (&) of the Judgment for the reasons set out in paragraph 1 of my
opinion, I concur with the Court in rejecting Belgium's objections relating to
"Jjurisdiction, mootness and admissibility" in regard to the alleged dispute
which Belgium believed existed after Mr. Yerodia left office.
Certainly, the guestion whether a former Foreign Minister is entitled to the
same privileges and immunities as an incumbent Foreign Minister may well be a
legal issue but it is not a proper subject of the present case brought by the
Congo in October 2000.

III. DOES THE PRESENT CASE INVOLVE ANY LEGAL ISSUES ON WHICH THE CONGO AND
BELGIUM HELD CONFLICTING VIEWS?
11. Putting aside for now my view that that there was no legal dispute between
the Congo and Belgium susceptible to judicial settlement by the Court under its
gstatute and that the Congo seems simply to have asked the Court to render an
opinion, I shall note my incomprehension of the Congo's intention and purpose in
bringing this request to the Court in October 2000 when Mr. Yerodia held the
office of Foreign Minister.
In its Application of October 2000, the Congo raised the question whether the
1993 Belgian Law, as amended in 1999, providing for the punishment of serious
violations of humanitarian law was itself contrary to the principle of sovereign
equality under international law (see Application of the Democratic Republic of

the Congo of 17 October 2000, Part IIT: Statement of the Facts, A.). Yet it
appears that the Congo abandoned this point in its Memorial of May 2001, as the
Court admits (Judgment, para. 45), and never took it up during the oral
proceedings.

12. Tt is one of the fundamental principles of international law that a State
cannot exercise its jurisdiction outside its territory. However, the past few
decades have seen a gradual widening in the scope of the jurisdiction to
prescribe law. From the base established by the Permanent Court's decision in
1927 in the "Lotus" case, the scope of extraterritorial criminal jurisdiction
has been expanded over the past few decades to cover the crimes of piracy,
hijacking, etc. Universal jurisdiction 1is increasingly recognized in cases of
terrorism and genocide. Belgium is known for taking the lead in this field and
its 1993 Law (which would make Mr. verodia liable to punishment for any crimes
against humanitarian law he committed outside of Belgium) may well be at the
forefront of a trend. There is some national case law and some treaty-made law
evidencing such a trend.

Legal scholars the world over have written prolifically on this issue. Some of
the opinions appended to this Judgment also give guidance in this respect. I
pelieve, however, that the Court has shown wisdom in refraining from taking a
definitive stance in this respect as the law is not sufficiently developed and,
in fact, the Court is not requested in the present case to take a decision on
this point.

13. It is clear that a State cannot arrest an individual outside its territory
and forcibly bring him before its courts for trial. In this connecticn, it 1is
necessary to examine the effect of an arrest warrant igsued by a State authority
against an individual who is subject to that State's jurisdiction to prescribe
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law. The arrest warrant 1s ao official document issued by the State's judiciary
empowering the police authorities co take forcible action €O place the
individual under arrest.- Without mMOYe. however, the warrant is not directly
pinding o foreign suthorities, who are not part of the law enforcement
mechanism of the issuing state. The individual may be arrested aproad (that is,
outside the igsuing state) only by the authorities of the state where he OT she
jg present, gince jurisdiction over that territory lies exclusively with that
gtate. Those authorities will arrest the sndividual being sought bY the issuing
crate only if the requested State 1S committed €O do s©° pursuant to
international arrangements with the igsuing State. Tnterpol is merely an
organization which cransmits rhe arrest request from ONE state tO another; it
has no enforcement powers of its OWD-

It bears stressing that the issuance of an arrest warrant PY one State and the
international circulation of the warrant through Interpol have no legal impact
unless the arrest request is validated by the receiving ctate. The Congo appears
to have failed €O grasp that the mere igsuance and international circulation of
an arrest warrant have little significance. There is even some doubt whether the
Court irself properly understood this, particularly as regards & warrant's legal
[*569) cffect. The crucial point in this regard 1s not the {ssuance OF
international circulation of an arrest warrant but the response of the State
receiving it.

14 . Diplomatic immunity ig the immunity which an individual holding diplomatic
status enjoys from the exercise of jurisdiction by States other than his own.
The 1ssue whether Mr. verodia, 2a% Foreign Minister of the Condo. should have
been immune in 2000 from Belgium's exercise of criminal jurisdiction pursuant to
the 1993 Law as amended 1D 1999 is twofold. The first question ig whethel in
principle a Foreign Minister. the post which Mr. vyerodia held in 2000, 1is
entitled to the same {mmunity as diplomatic agents - Neither the 1961 Vienna
convention ©O1 Diplomatic Relations DOT any other convention spells out the
privileges of Foreign Ministers and the answel may not pe clear under customary
international law. The Judgment addresses this question merely bY giving @&
hornbook-like explanation in paragraphs 51 to 55- 1 have 1O further comment O
this.

The more important aspect 18 the second One: can diplomatic jmmunity alse be
claimed in respect of serious preaches of humanitarian law--OVer which many
advocate the existence of universal jurisdiction and which are the
subject—matter of Belgium's 1993 Law &S5 amended in 1999--and, furthermore, is a
Foreign Minister entitled tO greater immunity in this respect than ordinary
diplomatic agents? These 1SSUES are too new to admit of any definite answer .
The Court, after quoting several recent incidents in European countries, seems
to conclude that Ministers for Foreign Affairs enjoy absolute jrmunity
(Judgment, paras. 5-61) . It may reasonably be asked whether it was necessary.
or advisable, for the court €O commit itgelf on rhis issue&. which remains &
highly hypothetical question as Belgium has not exercised its criminal
jurisdiction over Mr. verodia pursuant to the 1993 pelgian Law, as amended in
1999, and 1O third State has vet acted in pursuance of pelgium's assertion of

universal jurisdiction.

Iv. CONCLUDING REMARKS

15. 1 find 1little sense in the Court's finding in paragraph (3) of the operative
part of the Judgment, which in the Court's logic appears to be the consequence
of the £inding set out in paragraph (2) (Judgment, para- 7g) . Given that the
Court concludes that the violation of international law occurred in 2000 and the
Court would appear to believe rhat there is nothing ip 2002 to prevent Belgium

‘L exisNexis
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from issuing a new arrest warrant against Mr. Yerodia, this time as a former
Foreign Minister and not the incumbent Foreign Minister, there is no practical
significance in ordering Belgium to cancel the arrest warrant of april 2000. If
the Court believes that this is an issue of the sovereign dignity of the Congo
and that that dignity was violated in 2000, thereby causing injury at that time
to the Congo, the harm done cannot be remedied by the cancellation of the arrest
warrant; the only remedy would be an apology by Belgium. But I do not believe
that Belgium caused any injury to the Congo because no action was ever taken
against Mr. Yerodia pursuant to the warrant. Furthermore, Belgium was under no
obligation to provide the Congo with any assurances that the incumbent Foreign
Minister's immunity from criminal jurisdiction would be respected under the 1993
Law, as amended in 1999, but that is not the issue here.

16. In conclusion, I find the present case to be not only unripe for
adjudication at this time but also fundamentally inappropriate for the Court's
consideration. There is not even agreement between the Congo and Belgium
concerning the issues in dispute in the present case. The potentially
significant gquestions (the validity of universal jurisdiction, the general scope
of diplomatic immunity) were rransmuted into a simple guestion of the issuance
and international circulation of an arrest warrant as they relate to diplomatic
immunity. It is indeed unfortunate that the Court chose to treat this matter as
a4 contentious case suitable for judicial resolution.

(Signed) Shigeru ODA.

DECLARATION DE M. RANJEVA
Effet du retrait de la premiere conclusion initiale du Congo--Exclusion de la
competence universelle par defaut de l'objet des demandes--Competence
universelle de la juridiction nationale: legislation belge--Evolution en droit
[*570} international du regime de la competence universelle--La piraterie
maritime et la competence universelle en droit coutumier--Obligation de reprimer
et competence des juridictions nationales--Aut judicare aut dedere--Gravite des
infractions non constitutive de titre de competence universelle--Interpretation
de l'affaire du Lotus--Competence universelle par defaut en 1'absence de lien de
connexite non encore consacree en droit international.
1. Je souscris sans reserve a la conclusion de l'arret selon laquelle 1l'emission
et la diffusion internationale du mandat d'arret du 11 avril 2000 constituaient
des violations d'une obligation internationale de la Belgigue a 1l'egard du Congo
en ce qu'elles ont meconnu 1'immunite de juridiction penale de ministre des
affaires etrangeres du Congo. J'approuve egalement la position de la Cour qui,
au vu des conclusions du Congo en leur dernier etat, s'est abstenue d'aborder et
de traiter la question de savoir si la liceite dudit mandat devait etre remise
en cause au titre de la competence universelle telle gqu'elle a ete exercee par
la Belgique.
5. Les considerations de logique auraient du amener la Cour a aborder la
question de la competence universelle, une question d'actualite et sur laquelle
une decision en la presente affaire aurait necessairement fait jurisprudence. Le
retrait de la premiere conclusion initiale du Congo (voir paragraphe 10 du texte
de 1'arret), en sol n'etait pas suffisant pour justifier lrattitude de la Cour.
on pouvait raisonnablement considerer cette premiere demande initiale comme une
fausse conclusion et l'analyser comme un moyen qui a ete expose pour servir de
fondement a la principale demande: la declaration de l'illiceite du mandat
d'arret sur le terrain de la violation des immunites de juridiction penale.
L'evolution des demandes du Congo montre que de moyen de demande, la question de
la competence universelle s'est transformee en moyen de defense de la Belgique.
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gur le plan procedural, c'est cependant par rapport aux petita et aux MOYEns de
demande gue 12 Cour statue gquel que soit, par ailleurs, 1t'interet en soi des
guestions soulevees au Cours de la procedure. Compte tenu des conclusions sur le
caractere illicite du mandat, 11 n'etait plus necessaire d'aborder le second
aspect de 1'illiceite, & mon grand regret. Une chose est certaine: on I€ sauralt
inferer du texte de l'arret une interpretation selon laquelle la Cour se serait
montree indifferente & 1 egard de 1a competence universelle; la question reste
ouverte au regard du droit.

3 Le silence de 11 arret sur la question de la competence universelle me met
dans une situation inconfortable. L' expression d'une opinion sur 1a guestion est
singuliere: elle porterait sur des developpements hypothetiques alors gque le
probleme est reel tant dans la presente affaire due compte tenu de 1'evolution
du droit penal international lorsqu'il s'agit de la prevention et de la
repression des crimes odieux et attentatoires aux droits et a 1a dignite de
1'etre humain au regard du droit international. aussi la presente declaration
portera-t-elle sur l'interpretation que la Belgique donne de la competence
universelle.

4. En application de la loi belge du 16 Jjuin 1993 modifiee le 10 feyrier 1999,
portant repression des viclations graves du droit international humanitaire, le
juge d'instruction pres lje tribunal de grande instance de Bruxelles a emis un
mandat d'arret international a 1'encontre de M. verodia Ndombasi, alors ministre
des affaires etrangeres du Congoi 11 etait reproche a c€ dernier des violations
graves de regles de droit humanitaire ainsi que des crimes contre 1'humanite.
Aux termes de l'article 7 de ladite loi, les auteurs de telles infractions
<<relevent de la competence des juridictions belges quelle que soit leur
nationalite et celle de la yictime>>. L'interet de la presente decision reside
dans le fait que 11affaire est une veritable avant-premiere.

5. La legislation belge qui institue la competence universelle 1in absentia pour
les violations graves du droit international humanitaire a consacre
1'interpretation la plus extensive de cette competence. LeS juridictions
ordinaires belges sont competentes pour juger les crimes de guerre, contre
1'humanite et de genocide, commis par des non-Belges, €Nl dehors du territoire
belge tandis que le mandat emis & 1'encontre de M. verodia Ndombasi est la
premiere des applications de cette hypothese extreme. 11 ne semble pas Que des
dispositions legislatives en droit positif autorisent 1'exercice de la
competence penale en 1'absence d'un 1ien de connexite territoriale ou
personnelle actif ou passift. 1,' innovation de la loi belge reside dans la
possibilite de 1'exercice de la competence universelle en 1'absence de tout lien
de la Belgique avec 1'objet de 1 infraction, la personne de 1'auteur presume de
1'infraction ou enfin 1le territoire pertinent. Mais apres les tragigues
evenements survenus en Yougoslavie et au rwanda, plusieurs Etats ont invogue la
competence universelle pour engager des poursuites contre des auteurs presumes
de crimes de droit [*571] humanitaire; cependant, & 1a difference du cas de M.
vYerodia Ndombasi, les pexrsonnes impliguees avaient auparavant fait 1l'objet d'une
procedure ou d'un acte d'arrestation, clest-a-dire gu'un 1lien de connexion
territoriale existalt au prealable.

6. En droit international, la meme consideration liee au lien de connexite
ratione loci est egalement exigee pour 1'exercice de la competence universelle.
La piraterie maritime est 1'unique cas classique q'application de la competence
universelle selon le droit coutumier. L'article 19 de 12 convention de Geneve du
29 decembre 1958 puis 1'article 105 de la convention de Montego Bay ni du 10
decembre 1982 disposent que:

-<Tout Etat peut, el haute mer ou €n tout autre lieu ne relevant de la
juridiction d'aucun EBtat, saisir un navire ou un aeronef pirate, ou un navire ou
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un aerconef capture a la suite d'un acte de piraterie et aux mains de pirates, et
apprehender les personnes et saisir les biens se trouvant a bord. Les tribunaux
de 1'Etat qui a opere la saisie peuvent se prononcer sur les peines a
infliger.>>

La competence universelle, en l'occurrence, s'explique en haute mer par
1'absence de souverainete determinee et le regime de liberte; la juridiction de
1'Etat du pavillon represente ainsi normalement le facteur de garantie du
respect du droit. Mais la piraterie etant definie comme la repudiation et la
soustraction du pirate de la juridiction de tout ordre etatique, 1l'exercice de
la competence universelle permet d'assurer le retablissement de 1'oxdre
juridique. C'est donc l'atteinte a l'amenagement international de l'ordre desg
juridictions des Etats qui explique, dans ce cas particulier la consecration de
la competence universelle des tribunaux nationaux charges de juger les pirates
et les actes de piraterie. En revanche, la gravite, en soil, des infractions, n'a
pas ete consideree comme suffisante pour etablir la competence universelle. Il
n'y a pas d'autre exemple d'infraction commise en haute mer pour laquelle la
competence universelle a ete consacree (par exemple: conventions du 18 mai 1904
et du 4 mai 1910 (relatives a la repression de la traite des blanches);
convention du 30 septembre 1921 (pour la repression de la traite des femmes et
des enfants); convention du 28 juin 1930 (sur le travail force ou obligatoire)
et du 5 juin 1957 (abolissant le travail force)).

nl Convention des Nations Unies sur le droit de la mer.

7. L'evolution du droit penal conventionnel, dans les dernieres decennies, s'est
orientee vers la consecration de l'obligation de reprimer et un nouvel
amenagement de la competence des Etats en matiere de repression. Alors que les
conventions de droit humanitaire de Geneve de 1949 sont sources d'obligations
juridiques internationales, elles ne comportent aucune disposition sur la
competence des juridictions nationales pour en assurer sur le plan judiciaire
l'effectivite. Il en etait de meme de la convention de 1948 sur le genocide. Il
a fallu attendre l'organisation sur le plan international de la lutte contre le
terrorisme sur les aeronefs pour l'adoption de dispositions qui relevent de
l'exercice de la competence universelle: la consecration du principe aut
judicare aut dedere dans le paragraphe 2 de l'article 4 de la convention de la
Haye du 16 decembre 1970, dans les termes suivants: <<Tout Etat contractant
prend les mesures necessaires pour etablir sa competence aux fins de connaitre
de l'infraction dans le cas ou l'auteur presume de celle-ci se trouve sur son
territoire et ou ledit Etat ne l'extrade pas.>> n2 On relevera que la mise en
oeuvre du principe aut judicare aut dedere est conditionnee par l'arrestation
effective au prealable de l'auteur presume. Cette disposition de 1970 a servi de
modele pour 1'extension, dans diverses conventions ulterieures, de la competence
penale des juridictions nationales dans 1'exercice de la competence universelle.
Ce developpement n'a pas eu pour effet la reconnaissance d'une competence in
absentia ou par defaut.

n2 Convention pour la repression de la capture illicite d'aeronefs.

8. L'argumentation belge invoque a son profit non seulement une obligation
juridique internationale de reprimer les infractions graves de droit humanitaire
mais egalement la faculte qui est reconnue de legiferer de maniere
discretionnaire en la matiere. Il n'est pas utile de revenir sur le mangue de
fondement du premier volet de cette argumentation qui confond a tort
l'obligation de reprimer et son mode operatoire: la revendication de la
competence in absentia des juridictions penales nationales en 1l'absence de
clause attributive de competence. Ainsi l'affirmation de la Belgique selon
lagquelle <<on sait que la justice belge a le droit de connaitre de violations
graves du droit internatioconal humanitaire meme si leur auteur presume n'est pas
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trouve sur le rerritoire belge>> (contre-memoire de la Belgique, P 89, par.
3.3.28) reste une petition de principe. Les exemples invoques & 1'appul de cette
proposition ne sont pas concluants: sur cent-vingt-cing legislations nationales
concernant la repression de crimes de guerre ou contre 1'humanite, seuls cing
Etats ne requierent pas la presence sur le territoire pour 1'ouverture de
poursuites penales (contre-memolre de la Belgique, P- 98-99, par. 3.3.57) .

[x572] 9. Quant & 1'etendue de la competence legislative nationale, la
Belgigue 1'a justifiee de la jurisprudence de 1'affaire du Lotus:
<<Mais 11 ne s'ensult pas due le droit international defend a un Etat d'exercer,
dans son propre territoire, sa juridiction dans toute affaire ou il s'agit de
faits gui se sont passes a 1'etranger et ou i1 ne peut s'appuyer sur une regle
permissive du droit - - - - Loin de defendre d'une maniere generale aux Etats
4'etendre leurs lois €t leur juridiction a des personnes, des biens et des actes
hors du rerritoire, i1 leur laisse a cet egard, une large liberte, qui n'est
limitee que dans quelques cas Par des regles prohibitives; pour les autres cas
chague Etat reste libre d'adopter les principes gqu'il Jjuge les meilleurs et les
plus convenables.>> (c.p.J.1. serie A n<o> 10, pP. 19.)
et plus loin le meme arret de dire:
<<tout ce gu'on peut demander a un Etat, c'est de ne pas depasser les limites
que le droit international trace & sa competence; . - - La rerritorialite du
droit penal n'est donc pas un principe absolu du droit international et ne s€
confond aucunement avec la souverainete territoriale.>> (Ibid., P- 19-20.)
gans aucun doute, on peut analyser 1'evolution des idees et des conditions
politiques dans le monde contemporain comme favorable a une attenuation de la
conception territorialiste de la competence et a 1'emergence d'une approche plus
fonctionnaliste dans 1e sens d'un service au profit des fins superieures
communes . prendre acte de cette tendance ne saurait justifier 1'immolation des
principes cardinaux du droit sur 1'autel d'une certaine modernite. Le caractere
territorial de la pasedu titre de competence reste encore une des valeurs sures,
le noyau dur du droit international positif contemporain. L' acceptation
doctrinale du principe enonce dans 1'affaire du Lotus, lorsgu'il s'est agi de la
lutte contre les crimes internationaux, ne s'est pas encore tradulte par un
developpement consecutif du droit positif en matiere de competence
juridictionnelle penale.
10. Enfin 1'argumentation de la Belgigue invoque plus particulierement a 1'appui
de son interpretation de la competence universelle in absentia le passage
suivant du meme arret Lotus:
<<S'il est vrai que le principe de la territorialite du droit penal est a la
pase de toutes les legislations, il n'en est pas moins vrai que toutes ou
presque toutes ces legislations etendent leur action a des delits commis hors du
territoire; et cela d'apres des systemes gui changent d'Etat a Etat.>> (Ibid. p-
20.)
11 est difficile d'induire de cette proposition 1a consecration de la competence
universelle in absentia. Au contraire, la Cour permanente se montre tres
prudente; elle restreint sa sphere d'investigation au cas d'espece qui est
soumis a son examern et recherche des analogies etroites avec des situations
analogues. En falt toute tentative d'y vouloir trouver les bases d'une
competence universelle in absentia releve de la gpeculation: les faits de
1'espece se€ ]imitaient au probleme de la competence des juridictions penales
turques a la suite de 1'arrestation du 1ieutenant Demons dans les eaux
territoriales turgues alors gque cet officier commandalit en second un navire
battant pavillon francais.
11. En definitive, la question liee a la competence universelle in absentia
regide dans la difficulte qui existe dans la possibilite d'une competence penale
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extraterritoriale en l'absence de tout lien de rattachement de 1'Etat qui
revendique l'exercice de cette competence avec le territoire ou les faits
incrimines ont eu lieu, avec l'effectivite de son autorite sur les auteurs
presumes de ces forfaits. Ce probleme s'explique par la nature d'un acte en
procedure penale: 1l n'a pas un caractere virtuel, 1l est executoire et
requiert, a cette fin, une base materielle minimale au regard du droit
international. Pour ces raisons, 1'interdiction explicite de l'exercice d'une
competence universelle, au sens ou la Belgique l'a interprete, ne constitue pas
une base suffisante.

12. En conclusion, independamment de 1l'ardente obligation de rendre effective la
necessite de prevenir et de reprimer les crimes de droit international
humanitaire pour favoriser l'avenement de la paix et de la securite
internationales, et sans qu'il soit, pour autant, indispensable de reprouver la
loi belge du 16 juin 1993 modifiee le 10 ([*573] fevrier 1999, il aurait ete
difficile, au regard du droit positif contemporain, de ne pas donner droit a la
premiere conclusion initiale de la Republique democratique du Congo.

{(Signe) Raymond RANJEVA.

SEPARATE OPINION OF JUDGE KOROMA
Legal approach taken by Court justified in view of position of Parties, the
origin and sources of the dispute and consistent with jurisprudence of the
Court--Actual question before Court not a choice between universal jurisdiction
or ilmmunity--Though two concepts are linked, but not identical--Judgment not to
be seen as rejection or endorsement of universal jurisdiction--Court not neutral
on issues of grave breaches--But legal concepts should be consistent with legal
tenets--Cancellation of warrant appropriate response for unlawful act.
1. The Court in paragraph 46 of the Judgment acknowledged that, as a matter of
legal logic, the question of the alleged violation of the immunities of the
Minister for Foreign Affairs of the Democratic Republic of the Congo should be
addressed only once there has been a determination in respect of the legality of
the purported exercise of universal jurisdiction by Belgium. However, in the
context of the present case and given the main legal issues in contention, the
Court chose another technique, another method, of exercising its discretion in
arranging the order in which it will respond when more than one issue has been
submitted for determination. This technique is not only consistent with the
jurisprudence of the Court, but the Court is also entitled to such an approach,
given the position taken by the Parties.
2. The Congo, in its final submissions, invoked only the grounds relating to the
alleged violation of the immunity of its Foreign Minister, while it had earlier
stated that any consideration by the Court of the issues of international law
raised by universal jurisdiction would be undertaken not at its request but,
rather, by virtue of the defence strategy adopted by Belgium. Belgium, for its
part, had, at the outset, maintained that the exercise of universal jurisdiction
is a valid counterweight to the observance of immunities, and that it is not
that universal jurisdiction is an exception to immunity but rather that immunity
is excluded when there is a grave breach of international criminal law. Belgium,
nevertheless, asked the Court to limit its jurisdiction to those issues that are
the subject of the Congo's final submissions, in particular not to pronounce on
the scope and content of the law relating to universal jurisdiction.
3. Thus, since both Parties are in agreement that the subject-matter of the
dispute is whether the arrest warrant issued against the Minister for Foreign
Affairs of the Congo viclates international law, and the Court is asked to
pronounce on the question of universal jurisdiction only in so far as it relates
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to the gquestion of the Lmmunity of a Foreign Minister in office, poth Parties
nhad therefore relinquished the 1issue of universal jurisdiction; this entitled
the Court LO apply its well»established principle t+hat it has @ vduty - - - not
only tO reply £O the questions as stated in the final submissions of the
parties, but also to apstain from deciding points not included in those
submissions” (psylum, Judgment ., 1.C.J. Reports 1950, P- 402) . In other words,
according to the jurisprudence of the Court, it rules on the petitum, or the
subject—matter of the dispute a8 defined by the claims of the parties in their
gubmissions; the Court is not bound bY the grounds and arguments advanced by the
parties in gupport of their claims, NOT is it obliged toO address all such
claims, as long as it provides a complete answer tO the submissions . and that
position is also in accordance with the gubmissions of the parties.

(x574) 4. This approach i1g all the more justified in the present case, which
has generated much public interest and where two jmportant legal principles
would appear to be in competition, when in fact Be such competition exists. The
court came tO the conclusion, and rightly in my view, that the jgsue 1in
contention is not one pitting the principle of universal jurisdiction against
the immunity of a Foreign Ministex. Rather, the dispute pefore 1t ig whether the
issue and international circulation of the arrest warrant DY Belgium against the
incumbent Minister for Foreign affairs of the Congo violated the Lmmunity of the
Foreign Minister. and hence the obligation owed by Belgium TO the Congo- The
Court is asked to pronounce on the issue of universal jurisdiction only in S©
far as it relates tO the question of the imunity of the Foreign Minister. This,
in spite of appearances o the contrary. is the real issue which the court 18
called upon to determine and not which of those€ legal principles is pre—eminent,
or should be regarded as such.

5. although immunity is predicated upon jurisdiction——whether national oY
international—-it must be emphasized that the concepts are not the same.
Jurisdiction relates tO the power of a State to affect the rights of a person OF
persons by legislative, executive OF judicial means, whereas immunity represents
the independence and the exemption from the jurisdiction oy competence of the
courts and tribunals of a foreign state and is an easential characteristic of a
gtate. accordingly, jurisdiction and immunity must be in conformity with
international 1aw. IC 1S not, howevel, that immunity represents freedom from
legal 1iability as such, but rather that 1t represents exemption from legal
process . The Court was therefore justified that in rhis case, in its legal
enquiry. it took as its point of departure one of the isgues directly relevant
to the case for determination, namely whether international law permits an
exemption from immunity of an incumbent Foreign Minister and whether the arrest
warrant issued against the Foreign Minister violates international 1aw, and came
to the conclusion that international 1aw does not permit such exemption from
immunity -

6. In making 1ts determination, as it pointed out in the Judgment, the Court
took 1nto due consideration the pertinent conventions, judicial decisions of
both national and international rribunals, resolutions of international
organizations and academic institutes before reaching the conclusion that the
jssue and circulation of the warrant ;s contrary to international customary lavw
and violated the immunity of the Minister for Foreign affairs- The paramount
legal justification for this, in my opinion, ig that fmmuntity of the Foreign
Minister 18 not only of functional necessity but increasingly these days the
Foreign Minister represents the State, €VeD though his OT hexr position is not
assimilable to that of Head of sState. Wwhile it would have been interesting if
the Court had done SO the Court did not consider it necessary to undertake &
disquisition of the law in order to reach 1ts decision. I acknowledging that
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the Court refrained from carrying out such an undertaking, in reaching its
conclusion, perhaps not wanting to tie its hands when not compelled to do so,
the Judgment cannot be said to be juridically constraining or not to have
responded to the submissions. The Court's Judgment by its nature may not be as
expressive or exhaustive of all the underlying legal principles pertaining to a
case, so long as it provides a reasoned and complete answer to the submissions.
7. In the present case, the approach taken by the Court can also bz viewed as
justified and apposite on practical and other grounds. The Minister for Foreign
Affairs of the Congo was sued in Belgium, on the basis of Belgian law. According
to that law, immunity does not represent a bar to prosecution, even for a
Minister for Foreign Affairs in office, when certain grave breaches of
international humanitarian law are alleged to have been committed. The immunity
claimed by the Foreign Minister is from Belgian national jurisdiction based on
Belgian law. The Judgment implies that while Belgium can initiate criminal
proceedings in its jurisdiction against anyone, an incumbent Minister for
Foreign Affairs of a foreign State is immune from Belgian jurisdiction.
International law imposes a limit on Belgium's jurisdiction where -he Foreign
Minister in office of a foreign State is concerned.

8. On the other hand, in my view, the issue and circulation of the arrest
warrant show how seriously Belgium views its international obligation to combat
international crimes. Belgium is entitled to invoke its criminal jurisdiction
against anyone, save a Foreign Minister in office. It is unfortunate that the
wrong case would appear to have been chosen in attempting to carry out what
Belgium considers its international obligation.

9. Against this background, the Judgment cannot be seen either as a rejection of
the principle of universal jurisdiction, the scope of which has continued to
evolve, oxr as an invalidation of that principle. In my considered opinion,
today, together with piracy, universal jurisdiction is available for certain
crimes, such as war crimes and [*575] crimes against humanity, including the
slave trade and genocide. The Court did not rule on universal jurisdiction,
because i1t was not indispensable to do so to reach its conclusion, nor was such
submission before it. This, to some extent, provides the explanation for the
position taken by the Court.

10. With regard to the Court's findings on remedies, the Court's ruling that
Belgium must, by means of its own choosing, cancel the arrest warrant and so
inform the authorities to whom that warrant was circulated is a legal and an
appropriate response in the context of the present case. For, in the first
place, it was the issue and circulation of the arrest warrant that triggered and
constituted the violation not only of the Foreign Minister's immunity but also
of the obligation owed by the Kingdom to the Republic. The instruction to
Belgium to cancel the warrant should cure both violations, while at the same
time repairing the moral injury suffered by the Congo and restoring the
situation to the status quo ante before the warrant was issued and circulated
(Factory at Chorzow, P.C.I.J., Merits, Judgment No. 13, 1928, Series A, No. 17,
p. 47).

11. In the light of the foregoing, any attempt to qualify the Judgment as
formalistic, or to assert that the Court avoided the real issue of the
commission of heinous crimes is without foundation. The Court cannot, and in the
present case, has not taken a neutral position on the issue of heinous crimes.
Rather, the Court's ruling should be seen as responding to the question asked of
it. The ruling ensures that legal concepts are consistent with international law
and legal tenets, and accord with legal truth.

(Signed) Abdul G. KOROMA
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JOINT SEPARATE OPINION OF JUDGES'HIGGINS, KOOQIJMANS & BUERGENTHAL

Necessity of a finding on jurisdiction»—Reasoning on jurisdiction not precluded
by ultra petita rule.

status of universal jurisdiction to be tested by reference to the sources of
international law--Few examples of universal jurisdiction within national
legislation oY case law of national courts—fExamination of jurisdictional basis
of multilateral treaties on grave offences do not evidence established practice
of either obligatory or voluntary universal criminal jurisdiction~—Aut dedere
aut prosequi——Contemporary trends suggesting universal jurisdiction 4in absentia
not precluded—-The "Lotus" case- -Evidence that national courts and international
tribunals intended to have parallel roles in acting against impunity-—Universal
jurisdiction not predicated upon presence of accused in territory, noTr limited
to piracy——Necessary safeguards 1in exercising such a jurisdiction—-Rejection of
Belgium's argument that it had in fact exercised no extraterritorial criminal
jurisdiction.

The immunities of an incumbent Minister for Foreign Affairs and their role in
society—-Rejection of assimilation with Head of Sstate immunities-—Trend to
preclude immunity when charged with international crimes»»Immunity not precluded
in the particular circumstances of this case--Role of international law to
palance values it seeks toO protect--Narrow interpretation to be given Lo
nofficial acts” when immunities of an ex-Minister for Foreign Affairs under
review.

No basis in international law fox Court's order to withdraw warrant.

1. We generally agree with what the court has to say on the issues of
jurisdiction and admissibility and also with the conclusions 1t reaches. There
are, however, reservations that we find it necessary to make, both on what the
court has said and what it has chosen not to say when it deals with the merits.
Moreover, W€ consider that the Court erred in ordering Belgium tO cancel the
outstanding arrest warrant.

[*576] * x *

2. In its Judgment the Court says nothing on the question of whether--guite
apart from the status of Mr. Yerodia at the relevant time--the Belgian
magistracy was entitled under international law to issue an arrest warrant for
someone not at that time within its territory and pass it to Interpol. It has,
in effect, acceded to the common wish of the parties that the Court should not
pronounce upon the key issue€ of jurisdiction that divided them, but should
rather pass immediately to the question of immunity as it applied to the facts
of this case.

3. In our opinion it was not only desirable, but indeed necessary, that the
court should have stated its position on this issue of jurisdiction. The reasons
are various. WImmunity" is the common shorthand phrase for "immunity from
jurisdiction." 1f there is no jurisdiction en principe, then the question of an
immunity from & jurisdiction which would otherwise exist simply does not arise.
The Court, 1in passing over the question of jurisdiction, has given the
impression that "immunity" is a free-standing topic of internaticnal law. It 1is
not . "Immunity" and "jurisdiction® are inextricably 1inked. Whether there 1is
wimmunity" in any given instance will depend not only upon the status of Mr.
verodia but also upon what type of jurisdiction, and on what basis, the Belgian
authorities were ceeking to assert it.

4. While the notion of "immunity" depends, conceptually, upon & pre-existing
jurisdiction, there is a distinct corpus of law that applies to =ach. What can
pe cited to gupport an argument about the one is not always relevant to an
understanding of the other. In pypassing the igsue of jurisdiction the Court has
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encouraged a regrettable current tendency {which the oral and written pleadings
in this case have not wholly avoided) to conflate the two issues.

5. Only 1if it is fully appreciated that there are two distinct norms of
international law in play (albeit that the one--immunity--can arise only if the
other--jurisdiction--exists) can the larger picture be seen. One of the
challenges of present-day international law is to provide for stability of
international relations and effective international intercourse while at the
same time guaranteeing respect for human rights. The difficult task that
international law today faces is to provide that stability in international
relations by a means other than the impunity of those responsible for major
human rights violations. This challenge is reflected in the presenft dispute and
the Court should surely be engaged in this task, even as it fulfils its function
of resolving a dispute that has arisen before it. But through choosing to look
at half the story--immunity--it is not in a position to do so.

6. As Mr. Yerodia was a non-national of Belgium and the alleged offences
described in the arrest warrant occurred outside of the territory over which
Belgium has jurisdiction, the victims being non-Belgians, the arrest warrant was
necessarily predicated on a universal jurisdiction. Indeed, both it and the
enabling legislation of 1993 and 1999 expressly say so. Moreover, Mr. Yerodia
himself was outside of Belgium at the time the warrant was issued.

7. In its Application instituting proceedings (p. 7), the Democratic Republic of
the Congo complained that Article 7 of the Belgian Law:

"establishes the universal applicability of the Law and the universal
jurisdiction of the Belgian courts in respect of 'serious violations of
international humanitarian law,' without even making such applicability and
jurisdiction conditional on the presence of the accused on Belgian territory.

It is clearly this unlimited jurisdiction which the Belgian State confers upon
itself which explains the issue of the arrest warrant against Mr. Yerodia
Ndombasi, against whom it is patently evident that no basis of territorial or in
personam jurisdiction, nor any jurisdiction based on the protection of the
security or dignity of the Kingdom of Belgium, could have been invoked."

In its Memorial, the Congo denied that

"international law recognised such an enlarged criminal jurisdiction as that
which Belgium purported to exercise, namely in respect of incidents of
international humanitarian law when the accused was not within the prosecuting
State's territory." (Memorial of Congo, para. 87.)

[*577] In its oral submissions the Congo once again stated that it was not
opposed to the principle of universal jurisdiction per se. But the assertion of
a universal jurisdiction over perpetrators of crimes was not an obligation under
international law, only an option. The exercise of universal jurisdiction
required, in the Congo's view, that the sovereignty of the other State be not
infringed and an absence of any breach of an obligation founded in international
law (CR 2001/6, p. 33). Further, according to the Congo, States who are not
under any obligation to prosecute if the perpetrator is not present on their
territory, nonetheless are free to do so in so far as this exercise of
jurisdiction does not infringe the sovereignty of another State and is not in
breach of international law (CR 2001/6, p. 33). The Congo stated that it had no
intention of discussing the existence of the principle of universal
jurisdiction, nor of placing obstacles in the way of any emerging custom
regarding universal jurisdiction (ibid.). As the oral proceedings drew to a
close, the Congo acknowledged that the Court might have to pronounce on certain
aspects of universal jurisdiction, but it did not request the Court to do so, as
the question did not interest it directly (CR 2001/10, p. 11). It was interested
to have a ruling from the Court on Belgium's obligations to the Congo in the
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universal jurisdiction in its reasoning, "should it deem this necessary oOr
desirable," the Court says nothing more on the matter.

14. This may be contrasted with the approach of the Court in the Advisory
Opinion reguest put to it in the Certain Expenses of the United Nations (Article
17, paragraph 2, of the Charter), I.C.J. Reports 1962, pp. 156-157. (The Court
was constrained by the request put to it, rather than by the final submissions
of the Applicant, but the point of principle remains the same.) The Court was
asked by the General Assembly whether the expenditures incurred in connection
with UNEF and ONUC constituted "expenses of the organization’ for purposes of
Article 17, paragraph 2, of the Charter.

15. France had in fact proposed an amendment to this request, whereby the Court
would have been asked to consider whether the expenditures in question were made
in conformity with the provisions of the Charter, before proceeding to the
gquestion asked. This proposal was rejected. The Court stated

"The rejection of the French amendment does not constitute a directive to the
Court to exclude from its consideration the question whether certain
expenditures were 'decided on in conformity with the Charter,' if the Court
finds such consideration appropriate. It is not to be assumed that the General
Assembly would thus seek to follow or hamper the Court in the discharge of its
judicial functions; the Court must have full liberty to consider all relevant
data available to it in forming an opinion on a guestion posed to it for an
advisory opinion." (Ibid., p. 157.)

The Court further stated that it

thas been asked to answer a specific question related to certain identified
expenditures which have actually been made, but the Court would not adequately
discharge the obligation incumbent upon it unless it examined in some detail
various problems raised by the question which the General Assembly has asked"
(ibid., p. 158).

16. For all the reasons expounded above, the Court should have "found it
appropriate" to deal with the question of whether the issue and international
circulation of a warrant based on universal jurisdiction in the absence of Mr.
verodia's presence on Belgian territory was unlawful. This should have been done
before making a finding on immunity from jurisdiction, and the Court should
indeed have "examined in some detail various problems raised" by the request as
formulated by the Congo in its final submissions.

17. In agreeing to pronounce upon the question of immunity without addressing
the question of a jurisdiction from which there could be immunity, the Court has
allowed itself to be manoceuvred into answering a hypothetical gquestion. During
the course of the oral pleadings Belgium drew attention to the fact that Mr.
verodia had ceased to hold any ministerial office in the Government of the
Democratic Republic of the Congo. In Belgium's view, this meant that the Court
should declare the request to pronounce upon immunity to be inadmissible. In
Belgium's view the case had become one "about legal principle and the
speculative conseqguences for the immunities of Foreign Ministers from the
possible action of a Belgian judge" (CR 2001/8, p. 26, para. 43) . The dispute
was "a difference of opinion of an abstract nature" (CR 2001/8, p. 36, para.
71) . The Court should not "entrer dans un debat qui risque fort de lui
apparaitre comme essentiellement academique" (CR 2001/9, pp. 6-7, paras. 3-4) .
18. In its Judgment the Court rightly rejects those contentions (see Judgment,
paras. 30-32). But nothing is more academic, or abstract, or speculative, than
pronouncing on an immunity from a jurisdiction that may, or may not, exist.
[*579] It is regrettable that the Court has not followed the logic of its own
findings in the Certain Expenses case, and in this Judgment addressed in the
necessary depth the question of whether the Belgian authorities could
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legitimately have invoked universal jurisdiction in issuing and circulating the
arrest warrant Lor the charges contained therein, and for & person ocutside the
territorial jurisdiction at the moment of the issue of the warrant. only if the
answer tO these 18 in the affirmative does the question arise: nNevertheless,
was MY . verodia immune from such exercise of jurisdiction, and by reference L0
what moment of time 1S that question to be answered?”

* *x X

19. We therefore rurn to the question whetheTr gtates are entitled to exercise
jurisdiction over persons having 0o connection with the forum State when the
accused 18 not present in the state's territory . The necessary point of
departure must be the sources of international law identified in Article 38,
paragraph 1(c), of the Statute of the Court, rogether with obligations ijmposed
upon all pnited Nations Members bY Security council resolutions, or by such
General pssembly regsolutions as meet the criteria enunciated by the court in the
case concerning Legallty of the Threat OT yse of NucleaX Weapons, advisory
Opinion (1.c.J- Reports 1996, P- 226, para. 70) .

20. Our analysis may begin with national legislation, ro see if it evidences a
state practice. gave Lor the Belgian legislation of 10 Februalry 1999, national
legislation, whether in fulfilment of international treaty obligations to make
certain international crimes of fences also in national law, OF otherwise, does
not suggest @ universal jurisdiction over these of fences. various examples
typify the more qualified practice. The pustralian War Crimes nct of 1945, as
amended in 1988, provides for the prosecution in australia of crimes committed
petween 1 geptember 1939 and 8 May 1945 py persons who were pustralian citizens
or residents at the times of being charged with the offences (se. © and 11) - The
united Kingdom War crimes Bct of 1991 enables proceedings to be prought for
murder, manslaughtelr or culpable homicide, committed petween 1 geptember 1935
and 5 June 1945, in 2 place that was part of Germany OT under German occupation,
and in circumstances where the accused was at the time, OF has become. a pritish
citizen OY resident of the United Kingdom. The statutory jurisdiction provided
for by France, Germany and (in even broader terms) the Netherlands, refer for
thelx jurisdictional pasis to the jurisdictional provisions in those
international treaties Lo which the legislation was intended to give effect. It
should be noted, however, that the German covernment OD 16 January 2002 has
submitted 2 legislative proposal to the German parliament, gection 1 of which
provides:

wThis Code governs a1l the punishable acts listed herein violating public
international 1aw, landl in the case of felonies 1isted herein [this Code
governs] even if the act was committed abroad and does not show any link toO
[Germany]."

The criminal code of canada 1985 allows the execution of jurisdiction when at
the time of the act OT omission the accused was & canadian citizen OT vemployed
by canada in & civilian oOT militcary capacity;" ©F the "victim is a canadian
citizen or @& citizen of 2 state that ig allied with Canada in an armed
conflict," ©F when "at the rime of the act or omission Canada could, in
conformity with international law, exercise jurisdiction over the person On the
pasis of the person's presence in Canada" (prc. 7)-

21. All of these jllustrate the trend to provide for the rrial and punishment
under international law of certain crimes that have been committed
extraterritorially. But none of them, nNOT the many others that have been studied
by the court, represent 2 classical assertion of a universal jurisdiction over
particular offences committed elsewhere bY persons having DO relationship or
connection with the forum State.-

- LexisNexis” @ LexisNexis” @ LexisNexis
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22 . The case law under these provisions has largely been cautious so far as
reliance on universal jurisdiction is concerned. In the Pinochet case in the
English courts, the jurisdictional basis was clearly treaty based, with the
double criminality rule reguired for extradition being met by English
legislation in September 1988, after which date torture committed abroad was a
crime in the United Kingdom as it already was in Spain. In Australia the Federal
Court referred to a group of crimes over which international law granted
universal jurisdiction, even though national enabling legislation would also be
needed (Nulyarimma, 1999: genocide) . The High Court confirmed the authority of
the legislature to confer jurisdiction on the courts to exercise a universal
jurisdiction over war crimes (Polyukovich, [*580] 1991). In Austria (whose
Penal Code emphasizes the double-criminality requirement), the Supreme Court
found that it had jurisdiction over persons charged with genocide, given that
there was not a functioning legal system in the State where the crimes had been
committed nor a functioning international criminal tribunal at that point in
time (Cvijetkovic, 1994). In France it has been held by a juge d'instruction that
the Genocide Convention does not provide for universal jurisdiction (in re
Javor, reversed in the Cour d'Appel on other grounds. The Cour de Cassation
ruling equally does not suggest universal jurisdiction). The Munyeshyaka finding
by the Cour d'Appel (1998) relies for a finding--at first sight
inconsistent--upon cross-reference into the Statute of the International
Tribunal for Rwanda as the jurisdictional basis. In the Qaddafi case the Cour
d'appel relied on passive personality and not on universal jurisdiction (in the
Cour de Cassation it was immunity that assumed central importance; .

23. In the Bouterse case the Amsterdam Court of Appeal concluded that torture
was a crime against humanity, and as such an "extraterritorial jurisdiction™
could be exercised over a non-national. However, in the Hoge Raad, the Dutch
Supreme Court attached conditions to this exercise of extraterritorial
jurisdiction (nationality, or presence within the Netherlands at the moment of
arrest) on the basis of national legislation.

24. By contrast, a universal jurisdiction has been asserted by the Bavarian
Higher Regional Court in respect of a prosecution for genocide (the accused in
this case being arrested in Germany) . And the case law of the United States has
been somewhat more ready to invoke "universal jurisdiction, " though
considerations of passive personality have also been of key importance (Yunis,
1988; Bin Laden, 2000).

25. An even more ambiguous answer is to be derived from a study of the
provisions of certain important treaties of the last 30 years, and the
obligations imposed by the parties themselves.

56. In some of the literature on the subject it is asserted that the great
international treaties on crimes and offences evidence universality as a ground

for the exercise of jurisdiction recognized in international law. (See the
interesting recent article of Luis Benavenides "The Universal Jurisdiction
Principle; Nature and Scope," Annuario Mexicano de Derecho Internacional, Vol.

1, p. 58 (2001). This is doubtful.

57 Article VI of the Convention on the Prevention and Punishment of the Crime
of Genocide, 9 December 1948, provides:

"persons charged with genocide or any of the other acts enumerated in Article
IIT shall be tried by a competent tribunal of the State in the territory of
which the act was committed, or by such international penal tribunal as may have
jurisdiction with respect to those Contracting Parties which shall have accepted
its jurisdiction.”

This is an obligation to assert territorial jurisdiction, though the travaux
preparatoires do reveal an understanding that this obligation was not intended
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such as the United States, New Zealand and India that their national laws only
envisaged the prosecution of persons for offences occurring within their
national borders. (The development of the concept of "impact jurisdiction" or
"effects jurisdiction" has in more recent years allowed continued reliance on
territoriality while stretching far the jurisdictional arm.) The compromise
reached was to make the provisions of Article 36, paragraph 2 (iv) "subject to
the constitutional limitations of a Party, its legal system and domestic law."
But the possibility of a universal jurisdiction was not denounced as contrary to
international law.

35. The Hague Convention for the Suppression of Unlawful Seizure of Aircraft, 16
December 1970, making preambular reference to the "urgent need" to make such
acts "punishable as an offence and to provide for appropriate measures with
respect to prosecution and extradition of offenders," provided in Article 4 (1)
for an obligation to take such measures as may be necessary to establish
jurisdiction over these offences and other acts of violence against passengers
or Ccrew:

(a) when the offence is committed on board an aircraft registered in that State;
(b) when the aircraft on board which the offence is committed lands in its
territory with the alleged offender still on board;

{(c) when the offence is committed on board an aircraft leased without crew to a
lessee who has his principal place of business or, if the lessee has no such
place of business, his permanent residence, in that State."

[*582] Article 4(2) provided for a comparable obligation to establish
jurisdiction where the alleged offender was present in the territory and if he
was not extradited pursuant to Article 8 by the territory. Thus here too was a
treaty provision for aut dedere aut prosequi, of which the limb was in turn
based on the principle of "primary universal repression." The Jjuriscictional
bases provided for in Articles 4(1) (b) and 4(2), requiring no territorial
connection beyond the landing of the aircraft or the presence of the accused,
were adopted only after prolonged discussion. The travaux preparatoires show
States for whom mere presence was an insufficient ground for jurisdiction
beginning reluctantly to support this particular type of formula because of the
gravity of the offence. Thus the representative of the United Kingdcm stated
that his country "would see great difficulty in assuming jurisdicticn merely on
the ground that an aircraft carrying a hijacker had landed in United Kingdom
territory." Further,

"normally his country did not accept the principle that the mere presence of an
alleged offender within the jurisdiction of a State entitled that State to try

him. In view, however, of the gravity of the offence ... he was prepared to
support ... [the proposal on mandatory jurisdiction on the part of the State
where a hijacker is found]." (Hague Conference, p. 75, para. 18.)

36. It is also to be noted that Article 4, paragraphs 1 and 2, provides for the
mandatory exercise of jurisdiction in the absence of extradition; but does not
preclude criminal jurisdiction exerxcised on alternative grounds of jurisdiction
in accordance with national law (though those possibilities are not made
compulsory under the Convention) .

37. Comparable jurisdictional provisions are to be found in Articles 5 and 8 of
the International Convention against the Taking of Hostages of 17 December 1979.
The obligation enunciated in Article 8 whereby a State party shall "without
exception whatsoever and whether or not the offence was committed in its
territory," submit the case for prosecution if it does not extradite the alleged
offender, was again regarded as necessary by the majority, given the nature of
the crimes (Summary Record, Ad Hoc Committee on the Drafting of an International
Convention Against the Taking of Hostages (A/AC.188/SR.5, 7, 8, 11, 14, 15, 186,
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17, 23, 24 and 35)) - The United Kingdom cautioned against moving Lo universal
criminal jurisdiction (ibid., A/AC.lSB/SR.24, para. 27) while others {poland,
para. 18; Mexico, para. 11) felt the jntroduction of the principle of universal
jurisdiction to be essential. The USSR observed that no State could exercise
jurisdiction over crimes committed in another State bY nationals of that State
without contravening article 2, paragraph 7, of the Charter. The Convention
provisions were in 1its view to apply only to hostage taking that was a
manifestation of international terrorism——another example of initial and
understandable positions on jurisdiction being modified in the face of the
exceptional gravity of the offence.

38. The Cconvention against Torture, of 10 December 1984, establishes in Article
5 an obligation to establish jurisdiction

n(a) When the offences are committed in any territory under its jurisdiction or
on board a ship or aircraft registered in that State;

(b) When rhe alleged offender is & national of that State;

(¢) When the victim is & national of that State if that State considers it
appropriate.”

1f the person alleged to have committed the of fence is found in the territory of
a State party and is not extradited, submission of the case to the prosecuting
authorities shall follow (art. 7). other grounds of criminal jurisdiction
exercised 1n accordance with the relevant national law are not excluded (Art. 5.
para. 3), making clear that article 5, paragraphs 1 and 2, must not be
interpreted a contrario. (See J. H. Burgers and H. Danelius, The United Nations
convention against Torture, 1988, P- 133.)

3¢. The passage of time changes perceptions. The jurisdictional ground that in
1961 had been referred to as the principle of "primary universal repression”
came now to pe widely referred tO by delegates as nuniversal
jurisdiction“e—moreover, a universal jurisdiction thought appropriate, since
torture, 1like piracy, could be considered an noffence against the law of
nations." (United States: E/CN.4/1367, 1980) . australia, France, the Netherlands
and the United [*583) Kingdom eventually dropped their objectior that
nyniversal jurisdiction” over torture would create problems under their domestic
legal systems. (See E/CN.4/1984/72.)

40. This short historical survey may be summarized as follows:

41. The parties to these treaties agreed both to grounds of jurisdiction and as
to the obligation tO +ake the measures necessary to establish sucn jurisdiction.
The specified grounds relied on links of nationality of the offender, ©Y the
ship or aircraft concerned, O of the ~victim. See, for example, article 4 (1)
Hague Convention; Article 3 (1) Tokyo Convention; article 5, Hostages Convention;
article 5, Torture convention. These may properly be described as creaty-based
broad extraterritorial jurisdiction. But in addition to these were the parallel
provisions whereby a State party in whose jurisdiction the alleged perpetrator
of such offences is found, shall prosecute him or extradite him. By the loose
use of language the latter has come to be referred to a8 nuniversal
jurisdiction,” though this is really an obligatory territorial jurisdiction over
persons, albeit in relation tO acts committed elsewhere.

* K

42. Whether this obligation (whether Jescribed as the duty to establish
universal jurisdiction, oxr, more accurately, the jurisdiction to establish a
territorial jurisdiction over persons for extraterritorial evenfts) is an

obligation only of treaty law, inter partes oI, whether it is now, at least as

“LexisNexis” v | oxisNexis”
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regards the offences articulated in the treaties, an obligation of customary
international law was pleaded by the Parties in this case but not addressed in
any great detail.

43. Nor was the question of whether any such general obligation applies to
crimes against humanity, given that those too are regarded everywhere as
comparably heinous crimes. Accordingly, we offer no view on these aspects.

44 . However, we note that the inaccurately termed "universal jurisdiction
principle" in these treaties is a principle of obligation, while the gquestion in
this case is whether Belgium had the right to issue and circulate the arrest
warrant if it so chose.

If a dispassionate analysis of State practice and Court decisions suggests that
no such jurisdiction is presently being exercised, the writings of eminent
jurists are much more mixed. The large literature contains vigorous exchanges of
views (which have been duly studied by the Court) suggesting profound
differences of opinion. But these writings, important and stimulating as they
may be, cannot of themselves and without reference to the other sources of
international law, evidence the existence of a jurisdictional noxm. The
assertion that certain treaties and court decisions rely on universal
jurisdiction, which in fact they do not, does not evidence an international
practice recognized as custom. And the policy arguments advanced in some of the
writings can certainly suggest why a practice or a court decision should be
regarded as desirable, or indeed lawful; but contrary arguments are advanced,
too, and in any event these also cannot serve to substantiate an international
practice where virtually none exists.

45. That there is no established practice in which States exercise utniversal
jurisdiction, properly so called, is undeniable. As we have seermn, virtually all
national legislation envisages links of some sort to the forum State; and no
case law exists in which pure universal jurisdiction has formed the basis of
jurisdiction. This does not necessarily indicate, however, that such an exercise
would be unlawful. In the first place, national legislation reflects the
circumstances in which a State provides in its own law the ability to exercise
jurisdiction. But a State is not required to legislate up to the full scope of
the jurisdiction allowed by international law. The war crimes legislation of
Australia and the United Kingdom afford examples of countries making more
confined choices for the exercise of jurisdiction. Further, many countries have
no national legislation for the exercise of well recognized forms of
extraterritorial jurisdiction, sometimes notwithstanding treaty obligations to
enable themselves so to act. National legislation may be illuminating as to the
issue of universal jurisdiction, but not conclusive as to its legality.
Moreover, while none of the national case law to which we have referred happens
to be based on the exercise of a universal jurisdiction properly so called,
there is equally nothing in this case law which evidences an opinio juris on the
illegality of such a jurisdiction. In short, national legislation and case

law, --that is, State practice--is neutral as to exercise of universal
jurisdiction.

[*584] 46. There are, moreover, certain indications that a universal criminal
jurisdiction for certain international crimes is clearly not regarded as
unlawful. The duty to prosecute under those treaties which contain the aut
dedere aut prosegui provisions opens the door to a jurisdiction based on the
heinous nature of the crime rather than on links of territoriality or

nationality {(whether as perpetrator or victim) . The 1949 Geneva Conventions lend
support to this possibility, and are widely regarded as today reflecting
customary international law. (See, e.g9., Cherif Bassiouni, International

Criminal Law, Volume III: Enforcement, ond Edition, (1999), p. 228; Theodore
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this case: is it 2a precondition of the assertilon of universal jurisdiction that
the accused be within the territory?

54 . Considerable confusion surrounds this topic, not nelped by the fact that
legislators, courts and writers alike frequently £ail to specify the precise
temporal moment at which any such requirement 1S said to be in play- Is the
presence of the accused within the jurisdiction said to be required at the time
the offence was committed? At the time the arrest warrant 1s issued? Or at the
time of the rrial itself? An examination of national legislation, Cases and
writings reveals a wide variety of temporal linkages TO the assertion of
jurisdiction. This incoherent practice cannot be said to evidence a precondition
to any exercise of universal criminal jurisdiction. The fact that in the past
the only clear example of an agreed exercise of universal jurisdiction was in
respect of piracy, outside of any territorial jurisdiction, is not
determinative. The only prohibitive rule (repeated by the Permanent Court in the
nLotus" case) 1S that criminal jurisdiction should not be exercisad, without
permission, within the territory of another State. The Belgian arrest [*586]
warrant envisaged the arrest of Mr. verodia in Belgium, OT the possibility of
his arrest in third States at the discretion of the States concerned. This would
in principle seem to violate no existing prohibiting rule of international law.
55, In criminal law, in particular, it is said that evidence—gathering requires
territorial presence. But this point goes Lo any extraterritoriality, including
those that are well established and not just to universal jurisdiction.

56 . Some jurisdictions provide for trial in absentia; others do not. If it is
caid that a person must be within the jurisdiction at the time of the trial
itself, that may be a prudent guarantee for the right of fair trial but has
little to do with bases of jurisdiction recognized under international law.

57. On what basis is it claimed, alternatively, that an arrest warrant may not
be issued for non-nationals in respect of offences occurring outside the
jurisdiction? The textual provisions themselves of the 1949 Geneva Convention
and the First additional Protocol give no support to this view. The great
treaties on aerial offences, hijacking, narcotics and torture are built around
the concept of aut dedere aut prosequl . Definitionally, this envisages presence
on the territory. There cannot be an obligation to extradite someone you choose
not to try unless that person is within your reach. National legislation,
enacted to give effect to these treaties, quite naturally also may make mention
of the necessity of the presence of the accused. These sensible realities are
critical for the obligatory exercise of aut dedere aut prosequi jurisdiction,
but cannot be interpreted a contrario so as to exclude a voluntary exercise of a
universal jurisdiction.

5g. If the underlying purpose of designating certain acts as international
crimes 1is to authorize a wide jurisdiction to be asserted over persons
committing them, there is no rule of international law (and certainly not the
aut dedere principle) which makes illegal co-operative overt acts designed to
secure their presence within a State wishing to exercise jurisdiction.

* *x %

59, If, as we believe to be the case, a State may choose toO exercise a universal
criminal jurisdiction in absentia, it must also ensure that certain safeguards
are in place. They are absolutely essential to prevent abuse and to ensure that
the rejection of impunity does not jeopardize stable relations between States.
No exercise of criminal jurisdiction may occur which fails to respect the
inviolability OT infringes the immunities of the person concerned. We return
pelow to certain aspects of this facet, but will say at this juncture that
commencing an investigation on the basis of which an arrest warrant may later be

" LexisNexi
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issued does not of itself violate those principles. The function served by the
international law of immunities does not require that States fail to keep
themselves informed.

A State contemplating bringing criminal charges based on universal jurisdiction
must first offer to the national State of the prospective accused person the
opportunity itself to act upon the charges concerned. The Court makes reference
to these elements in the context of this case at paragraph 16 of its Judgment.
Further, such charges may only be laid by a prosecutor or juge d'instruction who
acts in full independence, without links to or control by the government of that
State. Moreover, the desired equilibrium between the battle against impunity and
the promotion of good inter-State relations will only be maintained if there are
some special circumstances that do require the exercise of an international
criminal jurisdiction and if this has been brought to the attention of the
prosecutor or juge d'instruction. For example, persons related to the victims of
the case will have requested the commencement of legal proceedings.

* x K

60. It is equally necessary that universal criminal jurisdiction be exercised
only over those crimes regarded as the most heinous by the international
community.

[*587} 61. Piracy is the classical example. This jurisdiction was, of course,
exercised on the high seas and not as an enforcement jurisdiction within the
territory of a non-agreeing State. But this historical fact does not mean that
universal jurisdiction only exists with regard to crimes committed on the high
seas or in other places outside national territorial jurisdiction. Of decisive
importance is that this jurisdiction was regarded as lawful becauss the
international community regarded piracy as damaging to the interests of all. War
crimes and crimes against humanity are no less harmful to the interests of all
because they do not usually occur on the high seas. War crimes (already since
19495 perhaps a treaty-based provision for universal jurisdiction) may be added
to the list. The specification of their content is largely based upon the 1949
Conventions and those parts of the 1977 Additional Protocols that reflect
general international law. Recent years have also seen the phenomenon of an
alignment of national jurisdictional legislation on war crimes, specifying those
crimes under the statutes of the ICTY, ICTR and the intended ICC.

62. The substantive content of the concept of crimes against humanity, and its
status as crimes warranting the exercise of universal jurisdiction, is
undergoing change. Article 6(c) of the Charter of the International Military
Tribunal of 8 August, 1945, envisaged them as a category linked with those
crimes over which the Tribunal had jurisdiction (war crimes, crimes against the
peace) . In 1950 the International Law Commission defined them as murder,
extermination, enslavement, deportation or other inhuman acts perpetrated on the
citizen population, or persecutions on political, racial or religious grounds if
in exercise of, or connection with, any crime against peace or a war crime (YILC
1950, Principle VI(c), pp. 374-377). Later definitions of crimes against
humanity both widened the subject-matter, to include such offences as torture
and rape, and de-coupled the link to other earlier established crimes. Crimes
against humanity are now regarded as a distinct category. Thus the 1996 Draft
Code of Crimes Against the Peace and Security of Mankind, adopted by the
International Law Commission at its 48th session, provides that crimes against
humanity

"means any of the following acts, when committed in a systematic manner or on a
large scale and instigated or directed by a Government or any organization or
group:
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y Murder;

) Extermination;

y Torture;

) Enslavement;

) Persecution on political, racial, religious OF ethnic grounds;

(£) Institutionalized discrimination on racial, ethnic oY religious grounds
ipvolving the violation of fundamental human rights and freedoms and resulting
in seriously disadvantaging a part of the population;

(9) arbitrary deportation or forcible rransfer of population;

(h) Arbitrary imprisonment;

(1) rorced disappearance of persons;

(3) Rape. enforced prostitution and other forms of sexual abuse;

(k) Other inhumane acts which severely damage physical or mental integrity,
health ©OT human dignity. such as mutilation and severe bodily harm."

3. The Belgian legislation of 199° asserts & universal jurisdiction over acts
broadly defined as ngrave breaches of international humanitarian law," and the
list is @& compendium of war crimes and the praft Codes of offences listing of
crimes against humanity, with genocide being added. genocide is also included as
a listed ncrime against humanity"” [*588] in the 1968 convention on the
Non-Applicability of Statutes of L,imitation tO War Crimes and Crimes against
Humanity. 2aS well as in the ICTY, 1cTR and ICC gratutes.

64. The arrest warrant igsued against Mr . verodia accuses him both of war crimes
and of crimes against humanity. AS regards the latteXr. charges of jncitement tO
racial hatred, which are said to have led toO murders and lynchings, were
specified. Fitting of this charge within the generally understood substantive
context of crimes against humanity 18 not without its problems: "Racial hatred”
would need tO be assimilated to "persecution on racial grounds," or, on the
particular facts, tO mase murder and extermination. Tncitement to perform any of
these acts is not in terms listed in the usual definitions of crimes against
humanity, Dor is 1t explicitly ment ioned in the ctatutes of the ICTY or the
ICTR, nor in the Rome gratute for the 1CC. However. article 7(1) of the ICTY and
article g (1) of the ICTR do stipulate that "any person who planned, instigated,
ordered, committed OT otherwise aided or abetted in the planning, preparation or
execution of a crime referred tO [in the relevant articles: crimes against
humanity being amond them] shall be individually responsible for the crime." In
the Akayesu Judgment (96-4-T) & chamber of the ICTR has held that 1iability for
a crime against humanity includes liability through incitement to commit the
crime concerned (paras - 481-482) - The matter is dealt with in & comparable way
in Article 25 (3) of the Rome statute-

65. 1t would seem {(without in any way pronouncing upon whether Mz verodia did
or did not perform the acts with which he is charged in the warrant) that the
acts alleged do fall within the concept of "crimes against humanity” and would
be within that small category in respect of which an exercise of universal
jurisdiction is not precluded undexr international law.

I

66. A related point can usefully be dealt with at this juncture. Belgium
contended that, regardless of how international law stood O the matter of
universal jurisdiction, it had in fact exercised 1O such jurisdiction. Thus,
according to Belgium, there was neither a violation of any jpmunities that Mr
verodia might have. nor any infringement of the sovereignty of the Congo. To
this end, Belgium, in its Counter-Memorial, observed that immunity from
enforcement of the warrant was carefully provided for ”representatives of
foreign States who visit Belgium on the basis of any official ipvitation. I

P
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such circumstances, the warrant makes clear that the person concerned would be
immune from enforcement in Belgium" (Counter-Memorial of Belgium, pera. 1.12).
Belgium further observed that the arrest warrant

"has no legal effect at all either in or as regards the DRC. Although the
warrant was circulated internaticnally for information by Interpol in June 2000,
it was not the subject of a Red Notice. Even had it been, the legal effect of
Red Notices is such that, for the DRC, it would not have amounted to a request
for provisional arrest, let alcone a formal request for extradition."
(Counter-Memorial of Belgium, para. 3.1.12.)

67. It was explained to the Court that a primary purpose in issuing an
international warrant was to learn the whereabouts of a person. Mr. Yerodia's
whereabouts were known at all times.

68. We have not found persuasive the answers offered by Belgium to a question
put to it by Judge Koroma, as to what the purpose of the warrant was, if it was
indeed so carefully formulated as to render it unenforceable.

69. We do not feel it can be said that, given these explanations by Belgium,
there was no exercise of jurisdiction as such that could attract immunity or
infringe the Congo's sovereignty. If a State issues an arrest warrart against
the national of another State, that other State is entitled to treat it as
such--certainly unless the issuing State draws to the attention of the national
State the clauses and provisions said to vacate the warrant of all efficacy.
Belgium has conceded that the purpose of the international circulation of the
warrant was "to establish a legal basis for the arrest of Mr. Yerodia

abroad and his subsequent extradition to Belgium." An international arrest
warrant, even though a Red Notice has not yet been linked, is analogous to the
locking-on of radar to an aircraft: it is already a statement [*589] of

willingness and ability to act and as such may be perceived as a threat so to do
at a moment of Belgium's choosing. Even if the action of a third State is
required, the ground has been prepared.

*x kK

70. We now turn to the findings of the Court on the impact of the issue of
circulation of the warrant on the inviolability and immunity of Mr. Yerodia.

71. As to the matter of immunity, although we agree in general with what has
been said in the Court's Judgment with regard to the specific issue put before
it, we nevertheless feel that the approach chosen by the Court has to a certain
extent transformed the character of the case before it. By focusing exclusively
on the immunity issue, while at the same time bypassing the question of
jurisdiction, the impression is created that immunity has value per se, whereas
in reality it is an exception to a normative rule which would otherwise apply.
It reflects, therefore, an interest which in certain circumstances prevails over
an otherwise predominant interest, it is an exception to a jurisdiction which
normally can be exercised and it can only be invoked when the latter exists. It
represents an interest of its own that must always be balanced, however, against
the interest of that norm to which it is an exception.

72. An example is the evolution the concept of State immunity in civil law
matters has undergone over time. The original concept of absolute immunity,
based on status (par in parem non habet imperium) has been replaced by that of
restrictive immunity; within the latter a distinction was made between acta iure
imperii and acta iure gestionis but immunity is granted only for the former. The
meaning of these two notions is not carved in stone, however; it is subject to a
continuously changing interpretation which varies with time reflecting the
changing priorities of society.

73 . A comparable development can be observed in the field of international

19
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does not mean that they enjoy impunity in respect of any crimes they might have
committed (para. 60), the Court g9°€s on to say that these immunities do not

power, whereas the existence of a competent international criminal court to
initiate criminal proceedings is rare; morecover, it 1ig quite risky to expect too
much of a future international criminal court in this respect. The only credible
alternative therefore seems to be the possibility of starting proceedings in a
foreign court after the Suspected person ceases to hold the office of Foreign
Minister. This alternative, however, can alse be easily forestalled by an
Uncooperative government that keeps the Minister in office for an ag yet
indeterminate period.

79. We wish to point out, however, that the frequently expressed conviction of
the international community that pPerpetrators of grave and inhuman international
crimes should not 9% unpunished does not ipso facto mean that immunities are
unavailable whenever impunity would be the outcome. The nature of such crimes
and the Circumstances under which they are committed, usually by making use of
the State apparatus, makes it lesgsg than easy to find 1 convincing argument for
shielding the alleged perpetrator by granting him or her immunity from criminal
Process. But immunities Serve other purposeg which have their own intrinsic
value and to which we referred in Paragraph 77 above. International Iaw Seeks
the accommodation of this value with the fight against impunity, and not the
triumph of one norm over the other. A State may exercise the criminal
jurisdiction which it has under international law, but in doing so it is subject
to other legal obligations, whether they pertain to the non-exercise of power in
the territory of another State or to the required respect for the law of
diplomatic relations or, as in the present case, to the procedural immunities of
State officials. In view of the worldwide aversion to these crimes, such
immunities have to be recognized with restraint, in particular when there is
reason to believe thatr crimes have been committed which have been universally
condemned in international conventions. It is, therefore, necessary to analyse
carefully the immunities which under Customary international law are due to high
State officials and, in particular, to Ministers for Foreign Affairs.

80. Under traditional customary law the Head of State was seen as personifying
the Sovereign State. The immunity to which he wasg entitled wasg therefore
predicated on status, just like the State he or she symbolised. Whereasg State
practice in this regard is extremely scarce, the immunities to which cther high
State officials (like Heads of Government and Ministers for Foreign Affairs) are
entitled have generally been considered in the literature as merely functional.
(Cf. Arthur Watts, "The Legal Position in International Law of Heads of State,
Heads of Government and Foreign Ministers, » Recueil des Cours 1994-111, vo1l.

247, pp. 102-103.)

Draft Articles on Jurisdictional Immunities of States and their Property of
1991, which contained a saving clause for [*591] the privileges and immunities
of Heads of State, failed to include a similar provision for those of Ministers
for Foreign Affairsg {or Heads of Government) . In its commentary, the ILC, stated
that mentioning the privileges and immunities of Ministers for Foreign Affairsg
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would raise the issues of the basis and the extent of their jurisdictional
immunity . ID the opinion of the ILC these immunities were clearly not identical
to those of Heads of State.

g2. The Institut de droit international took a similar position in 2001 with
regard €O Forelgn Ministers. Tts resolution oD the Immunity of Heads of state,
pased on 2 thorough report on all relevant State practice, states expressily that
rhese "shall enjoy., in criminal mattelrs, smmunity from jurisdiction before the
courts of a foreign State for any crime he OT she may have committed, regardless
of its gravity." put the Institut, which in this resolution did assimilate the
position of Head of covernment LO that of Head of State, carefully avoided doing
the same with regard €O the Foreign Minister.

g3 . We agree, therefore, with the Court that the purpose of the {mmurities
attaching to Ministers fox rForeign Rffairs under customary international law 18
to ensure the free performance of their functions ©On behalf of their respective
States (Judgment, para. 53) . During their term of office, they must therefore be
able to travel freely whenever the need toO do so arises. There 1s broad
agreement in the literature that a Minister for Foreign pnffairs is entitled TO
full immunity during official visits in the exercise of his function. This was
also recognized by the Belgian investigating judge in the arrest warrant of 11
ppril 2000. The Foreign Minister must also be immune whenever and whereveX
engaged in the functions required by his office and when in transit therefor.
ga. Whether he is also entitled €O immunities during private cravels and what 1is
+he scope of any such immunities, ig far less clear. Certainly, he OF she may
not be subjected to measures which would prevent effective performance of the
functions of a Foreign Minister. Detention OY arrest would constitute such a
measure and must therefore be considered an infringement of the inviolability
and immunity from criminal process to which a Foreign Minister 1s entitled. The
arrest warrant of 11 April 2000 was directly enforceable in Belgium and would
have obliged the police authorities to arrest Mr. verodia had he visited that
country for non-official reasons. The very igsuance of the warrant therefore
must be considered to constitute an infringement On the inviolability to which
Mr. Yerodia was entitled as longd as he held the office of Minister for Foreign
rffairs of the Congo -

g5 . Nonetheless, that immunity prevails only as long a5 the MinisteX is in
office and continues to shield him or her after that rime only for nofficial™
acts. It 1s now increasingly claimed in the 1iterature (see, e.g., hndrea
Bianchi "pDenying State ITmmunity €O violations of Human Rights," a6 Austrian
Journal of public and Tnternational Law (1994), P- 229) that serious
international crimes cannot be regarded as official acts pbecause they are
neither normal gtate functions nor functions that a State alone (in contrast tO
an individual) can perform: (Goff, J- (as he then was) and Lord Wilberforce
articulated this test in the case of 1<0> Congreso del Partido (1978) QB 500 at
528 and (1983) AC 244 at 268, respectively). This view is underscored by the
increasing realization that state-related motives are not the proper test for
determining what constitutes public State acts. The same view is gradually also
finding expression in State practice, as evidenced in judicial decisions and
opinions. (Foxr an early example, Se€ the judgment of the Israel Supreme Court 1imn
the Eichmann case€; Supreme Court, 29 May 1962, 36 International Law Reports, P-
312.) See also the speeches of Lords Hutton and Phillips of Worth Matravers in R
v. Bartle and the Commissioner of Police for the Metropolis and Others, &X parte
Pinochet (vpinochet 111"); and of Lords Steyn and Nicholls of Birkenhead in
wpinochet I," as well as the judgment of the Court of Appeai of Amsterdam in the
Bouterse case (Gerechtshof amsterdam, 20 November 2000, para. 4.2.)

“LexisNexis”

“LexisNexis”
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86. We have voted against paragraph (3) of the dispositif for several reasons.
87. In paragraph (3) of the dispositif, the Court "finds that the Kingdom of
Belgium must, by means of its own choosing, cancel the arrest warrant of 11
April 2000 and so inform the authorities to whom the warrant was circulated." In
making this finding, the Court relies on the proposition enunciated in the
Factory at Chorzow case pursuant to which "reparation must, as far as possible,
wipe out the consequences of the illegal act and re-establish [*592] the
situation which would . . . have existed if the act had not been committed"
(P.C.I.J., Series A, No. 17, p. 47). Having previously found that the issuance
and circulation of the warrant by Belgium was illegal under international law,
the Court concludes that it must be withdrawn because "the warrant is still
eéxtant, and remains unlawful, notwithstanding the fact that Mr. Yerodia has
ceased to be Minister for Foreign Affairs.®

88. We have been puzzled by the Court's reliance on the Factory at Chorzow case
to support its finding in paragraph (3) of the dispositif. It would seem that
the Court regards its order for the cancellation of the warrant as a form of
restitutio in integrum. Even in the very different circumstances wnich faced the
Permanent Court in the Factory at Chorzow case, restitutio 1in the event proved
impossible. Nor do we believe that restoration of the status quo ante is
pessible here, given that Mr. Yerodia is no longer Minister for Foreign Affairs.
89. Moreover--and this is more important--the Judgment suggests that what is at
issue here is a continuing illegality, considering that a call for the
withdrawal of an instrument is generally perceived as relating to the cessation
of a continuing international wrong (International Law Commission, Commentary on
Article 30 of the Articles of State Responsibility, A/56/10 (2001}, p. 216) .
However, the Court's finding in the instant case that the issuance and
circulation of the warrant was illegal, a conclusion which we share, was based
on the fact that these acts took place at a time when Mr. Yerodia was Minister
for Foreign Affairs. As soon as he ceased to be Minister for Foreign Affairs,
the illegal consequences attaching to the warrant also ceased. The mere fact
that the warrant continues to identify Mr. Yerodia as Minister for Foreign
Affairs changes nothing in this regard as a matter of international law,
although it may well be that a misnamed arrest warrant, which is all it now is,
may be deemed to be defective as a matter of Belgian domestic law; but that is
not and cannot be of concern to this Court. Accordingly, we consider that the
Court erred in its finding on this point.

(Signed) Rosalyn HIGGINS.
(Signed) Pieter KOOIJMANS.
(Signed) Thomas BUERGENTHAL.

OPINION INDIVIDUELLE DE M. REZEK
Preseance logique des questions de competence sur les guestions
d'immunites--Effet de 1'exclusion des questions de competence des conclusions
finales du Congo--Territorialite et defense de certains biens juridiques comme
regles elementaires de competence--Nationalite active et passive comme regle de
competence complementaire--Exercice de la competence penale sans aucune
circonstance de rattachement au for non encore autorisee en droit
international--Systeme international de cooperation pour la repression du crime.
1. Je suis persuade que j'ecris en ce moment une opinion dissidente, bien
qu'elle doive etre classee parmi les opinions individuelles du fait que son
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auteur a vote en faveur de 1'ensemble du dispositif de 1tarret. J'approuve,
comme la majorite des membres de la Cour, tout ce qui est dit dans le
dispositif, car le traitement de la guestion de 1'immunite me parait conforme a
1tetat du droit. Je regrette pourtant gu'une majorite ne se soit pas formee sur
le point essentiel du probleme pose a la Cour.

5. Aucune immunite n'est absclue, dans aucun ordre juridigue. Toute immunite
s'inscrit forcement dans un cadre donne, et aucun sujet de droit ne saurait
heneficier d'une immunite dans 1'abstrait. Ainsi peut-on invogquer une immunite
vig-a-vis d'une juridiction nationale donnee et non pas a 1'egard d'une autre.
De meme, une immunite peut deployer ses effets vis-a-vis de juridictions
internes, mais pas & 1'egard d'une juridiction internationale. Dans le cadre
d'un ordre juridique donne, une immunite peut etre invoguee a l'encontre de 1la
juridiction penale mais pas de la juridiction civile, ou bien a 1'encontre de la
juridiction ordinaire mais pas d'un for special.

[*593] 3. La guestion de la competence precede donc necessalirement celle de
1'immunite. Les deux guestions ont en outre fait largement 1'objet du debat,
tant au niveau des pieces ecrites dque lors de la procedure orale, entre les
parties. Le fait que, dans ses conclusions finales, le Congo s€ soit limite a
inviter la Cour & rendre une decision fondee sur 1'immunite de son ancien
ministre vis-a-vis du for interne de la Belgique ne justifie pas 1'abandon par
1a Cour de ce qui constitue une premisse inexorable a 1'examen de la question de
1'immunite. I1 n'est ici aucunement question de retenir 1'ordre des questions
soumises a 1'examen de la Cour mais 4d'observer 1'ordre logique qui, en toute
rigueur, s'impose. Autrement, on glisse vers un reglement par la Cour de la
question de savoir si 1'immunite existerait ou non au cas ou la justice belge
serait competente
4. En statuant au prealable sur la guestion de la competence, 1a Cour aurait eu
1'occasion de rappeler que l'exercice de la juridiction penale interne, Sur la
seule base du principe de la justice universelle, presente necessalirement un
caractere subsidiaire et qu'il v a de substantielles raisons pour cela. D'abord,
i1 est admis gu'aucun for n'est aussi gqualifie pour conduire a son terme, comme
i1 convient, un proces penal, que celui du lieu des faits, ne serait-ce gue par
la proximite des preuves, la connaissance plus approfondie des inculpes et des
victimes, la perception plus nette de toutes les circonstances du cadre
delictueux. Ce sont des raisons d'ordre plus politique que pratigue gui
conduisent plusieurs systemes internes & placer juste apres le principe de la
territorialite un autre fondement de competence penale qui s'affirme sans egard
au lieu des faits, celui de la defense de certains biens juridiques
particulierement chers a 1'Etat: la vie et 1'integrite du souverain, le
patrimoine public, 1'administration publique.

5. En dehors de ces deux principes elementaires, la complementarite devient la
regle: dans la plupart des pays, 1'action penale est possible sur la base des
principes de 1a nationalite active ou passive, lorsque l'on est en presence de
crimes commis a l'etranger, ayant pour auteurs ou pour victimes des
ressortissants de 1l'Etat du for, mais a la condition que, dans les cas
susmentionnes, le proces n'ait pas eu lieu ailleurs, dans un Etat dont la
competence penale 