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INTRODUCTION

1. The Prosecution files this Response to the “Urgent Defence Application for Protective
Measures for Witnesses and For Non-Public Materials” filed on 6 May 2009
(“Application”)' and pursuant to the direction of the Trial Chamber, at the status
conference on 7 May 2009 that the Prosecution file a Response on an expedited basis

by 12 May 2009.*

2. In the Application, the Defence seeks an order for non-testimonial protective measures
for two categories of Defence witnesses and potential Defence witnesses
(“witnesses™).” At paragraph 12 of the Application the Defence sets out the terms of the
order sought.

3. As regards the categories of witnesses proposed by the Defence, the Prosecution does
not oppose the granting of protective measures to ex-combatant or insider witnesses
residing in West Africa. However, the Defence has not made the requisite showing to
Justify granting protective measures to members of this category of witnesses residing
outside West Africa, nor for witnesses who are “former or current political or other
high-ranking ofticials” involved in the conflicts in Sierra Leone and/ or Liberia.

4. In terms of the specific protective measures sought by the Defence, the Prosecution
does not oppose the orders sought at paragraph 12 (a), (d), (g), (h), (i) and (j). Nor does
the Prosecution oppose the substance of the orders sought at paragraph 12 (b) and (f),
with the exception of certain language that is inconsistent with prior protective
measures orders and for which deviation no justification can be made. However, the
Prosecution opposes the order sought at paragraph 12 (c) and opposes in part the order
sought at paragraph 12 (e) as the Defence has not made the requisite showing to justify
these protective measures.

APPLICABLE LAW

5. Rule 69 of the Rules of Procedure and Evidence (“the Rules”) provides that in

“exceptional circumstances” a party may apply to the Trial Chamber to order the non-

' Prosecutor v. T. aylor, SCSL-2003-01-T-776, “Public with Annexes A, B, C, D and E Urgent Defence Application
for Protective Measures for Witnesses and for Non-Public Materials”, 6 May 2009.

* Prosecutor v. Taylor, Trial Transcript, 7 May 2009, p. 24243,

* Application, para. 1 and also para. 9.
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disclosure of the identity of a witness “who may be in danger or at risk”.

6. Rule 75 (A) provides that “a Judge or Trial Chamber may...order appropriate
protective measures to safeguard the privacy and security of victims and witnesses,
provided that the measures are consistent with the rights of the Accused”.

7. Rule 75 (B) specifies, inter alia, that the Trial Chamber may order measures to prevent
disclosure to the public or the media of the names, identifying information or
whereabouts of witnesses.

8. As acknowledged by the Defence, international criminal law jurisprudence requires that
the party requesting protective measures provide the Trial Chamber with both an
objective and subjective basis for ordering the same.* A party seeking protective
measures is therefore required to provide evidence from sources other than its witnesses
indicating an objective basis for assessing whether a threat to a witness’ security
exists.”

9. As previously noted in the jurisprudence of the Special Court “the concept of a fair trial
must be understood as fairness to both parties and not just to the Accused”.® Therefore,
in applying the legal requirements outlined above, the same exacting standards and
scrutiny must apply to the Defence Application and supporting evidence as has been
applied to similar applications made by the Prosecution.

ARGUMENT

Categories of Witnesses:

10. The Defence seeks protection for “[i]nsiders or ex-combatants who fought for or were
closely associated with any faction (including AFL, AFRC, CDF, LURD, NPFL, RUF,
SLA, STF and ULIMO) during the conflicts that took place in Sierra Leone and/or
Liberia”.” The Prosecution appreciates that potential threats may be faced by ex-

combatants and insider witnesses who reside in West Africa and who testify before the

* See, Application para. 13.

Prosecutor v Sesay et al, SCSL-04-15-T-739, “Decision on Kallon Defence Motion for Immediate Protective
Measures for Witnesses and Victims and for Non-Public Disclosure”, 19 March 2007, (“Kallon Defence Protective
Measures Decision™), para. 25.

8 Prosecutor v Ghao, SCSL-2003-09-PT-048, “Decision on the Prosecution Motion for the Immediate Protective
Measures for Witnesses and Victims and for Non-Public Disclosure™, 10 October 2003, Judge Boutet at para. 34,
relying upon case of Prosecutor v Aleksovski, ICTY ‘“‘Appeals Chamber Decision on Admissibility of Evidence” 16
February 1999, para. 25.

7 Application, para. 9 (a).
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Special Court. The Prosecution does not, therefore, oppose the application of protective
measures to such witnesses.

11. However, the Prosecution observes that the order sought by the Defence extends
beyond ex-combatants and insider witnesses who reside in West Africa and potentially
embraces ex-combatants and insider witnesses residing anywhere in the world. In
contrast, the argument in the Application and supporting materials annexed to the
Application, refer only to witnesses within Sierra Leone and Liberia.® Given the
absence of any subjective or objective basis upon which to justify the inclusion of
witnesses residing outside West Africa, any order ought to be limited to members of
this category of witnesses residing within West Africa.’ Notably, other protective
measures decisions before the Special Court have also excluded from protection
potential witnesses residing outside West Africa."

12. Secondly, the Defence seeks protective measures for “former or current political or
other high-ranking officials involved diplomatically or otherwise in the conflicts that
took place in Sierra Leone and/or Liberia”.!'! The Prosecution opposes a blanket
application of protective measures to such witnesses. The Defence essentially makes
two arguments in support of protective measures for witnesses in this proposed
category. First, the Defence argues that high ranking or high profile political figures are
“vulnerable” because “a politician’s entire livelihood depends on reputation, favourable
public opinion and goodwill of the populace” and because such “political figures...by
meeting with the defence team and/or coming to testify open themselves up to severe

e . . .. 1
criticism and detrimental opposition”.'? These arguments are tenuous and are unrelated

# Annex A to the Application refers only to Sierra Leone, Annex B to the Application refers only to Liberia, Annex
C of the Application refers to Sierra Leone, Annex D of the Application (“Annex D) refers to Sierra Leone and
Liberia fleetingly, and Annex E of the Application (“Annex E”) refers only to Liberia. There is no evidence in
relation to other countries within or beyond West Africa.

? Should the Trial Chamber grant protective measures to witnesses in the second category (and for the reasons
discussed in this Response it should not) then such measures ought also be limited to witnesses residing within West
Africa.

10 Kallon Defence Protective Measures Decision, para. 31; and Prosecutor v Sesay et al, SCSL-04-15-T-668,
“Decision on Sesay Defence Motion for Immediate Protective Measures for Witnesses and Victims and for the Non-
Public Disclosure”, 30 November 2006, (“Sesay Defence Protective Measures Decision™), para. 24 (ii); Prosecutor
v Sesay et al, SCSL.-04-15-T-716, “Decision on Gbao Defence Motion for Immediate Protective Measures and
Confidential Motion for Delayed Disclosure and Related Measures for Witnesses”, 1 March 2007, (“Gbao Defence
Protective Measures Decision™), paras. 34 and 42(ii).

"' Application, para. 9 (b).

"2 Application, para. 17.
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to the “privacy and security” of witnesses or to a “danger or [ ] risk” to witnesses; and
so cannot justify protection under the Rules. Aside from not being legally capable of
meeting the test required for granting protective measures under the Rules, these
arguments lack any objective basis. The supporting materials provided by the Defence
speak of the subjective concerns as voiced by their witnesses; there is no independent
evidence from parties outside of the Defence to support such a finding. Moreover, the
Defence characterization of the attitude of Liberians towards Charles Taylor is
unsophisticated and inaccurate — Charles Taylor commands significant support inside
Liberia and beyond."

13. Secondly, the Defence argues that high-level ex-combatants and high-profile political
figures face a threat from the UN because they risk being banned from travelling or
having their assets frozen pursuant to the terms of UN Security Council Resolutions
1521 (2003) and 1534 (2004).14 Of course, to the extent this argument has any basis, it
could only be relevant to those persons not already on existing travel ban or asset freeze
lists. In any event, the argument is without objective basis. First, as for the travel ban,
the Defence argument ignores that in 2006 when the Accused was to be transferred to
the custody of the Special Court, the UN Security Council adopted Resolution 1688
(2006). This Resolution specifically provides that any witnesses whose presence is
required for the trial shall be exempt from the travel ban imposed by Resolution 1521
(2003)." The Defence allegation that witnesses are at risk of being banned from travel
is therefore tantamount to alleging bad faith on the part of the UN. Furthermore,
relevant to both the travel ban and assets freeze, is the fact that the Resolution
recognises the importance of the proceedings in contributing to the achievement of
truth and reconciliation in Liberia and the wider sub region and the establishment of the
rule of law in Sierra Leone and the wider sub region and it encourages all States to
ensure that any evidence or witnesses are made available to the Special Court and

speaks to enabling the appearance of witnesses, experts and other persons required to

13 See Confidential Annex A for citation and see also, by way of example, an article reporting statements made by
Lead Defence Counsel about Charles Taylor’s popularity in Liberia, in New Democrat (Liberia) Friday 23 March
2009, extract highlighted at Annex B of the Response.

'* Application, para. 18.

' Security Council Resolution 1688 (2006), para. 9.

Prosecutor v. Taylor, SCSL-03-01-T 5
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be at the Special Court.'® Such language is inconsistent with the apparent underlying
Defence premise that the UN will act improperly in carrying out its official duties as a
responsible world body. The argument that Defence witnesses face a threat from the
UN therefore lacks any objective basis and should be dismissed and therefore the

Defence application fails.

Non-disclosure of names and identifying information to the public and the media - 12 (b):

14.

The Prosecution does not oppose the non-disclosure of the names or identifying
information of the first category of Defence witnesses to the public or the media.
However, the Defence has provided no basis for deviating from the wording that has
been consistently used by the Trial Chambers of the Special Court in granting non-
testimonial protective measures to both Prosecution and Defence witnesses, namely
that: “The names or any other identifying information of these witnesses shall not be
disclosed to the public or the media, and this order shall remain in effect after the
» 17

conclusion of proceedings”."" Absent such justification, any order should use such

consistent language.

Non-Disclosure of names and identifying information to the Prosecution - 12 (¢):

15.

16.

17.

The Prosecution opposes the order sought by the Defence at paragraph 12(c), in which
the Defence seek to withhold the names and identifying information of Defence
witnesses to the Prosecution until 21 days before the witness is due to testify.

There are no “exceptional circumstances” or any “objective basis” whatsoever upon
which to conclude that any Defence witness is or may be “in danger or at risk” from the
Prosecution, nor that any sustainable privacy right is jeopardized by the Prosecution.
The Defence cannot therefore satisfy the legal requirements of Rules 69 or 75 to justify
the imposition of such a measure.

As a preliminary point, the Prosecution disagrees with the Defence’s characterisation of
the Prosecution’s contact with witnesses, as expressed in the statements annexed to the

Application.'® There is nothing improper in the Prosecution seeking to contact potential

'® Ibid., preamble and paras. 4 and 8c.

"7 Emphasis added. See Sesay Defence Protective Measures Decision, para. 25f; Gbao Defence Protective Measures
Decision, para. 43f; and Kallon Defence Protective Measures Decision para. 34f; and similar wording in Prosecutor
v Brima et al, “Decision on Joint Defence Application for Protective Measures for Defence Witnesses”, 9 May 2006
(“AFRC Defence Protective Measures Decision”) order (¢); and see Confidential Annex A for further citation.

"8 Annex D, para. 9 and Annex E para. 8

Prosecutor v. Taylor, SCSL-03-01-T 6



AR N

witnesses or sources of information, nor is there anything improper about the manner in
which the Prosecution has sought to contact such persons.

18. As regards the existence of any possible threat of “reprisals” or “retribution” by the
Prosecution against Defence witnesses, such an allegation is entirely without merit.
Although witnesses may subjectively fear “reprisals” or “retribution” being taken
against them if they co-operate with the Defence, having previously been contacted by
the Prosecution, and/ or may have “expressed fear of being indicted or taken into
custody themselves”,'® such fears lack any objective basis.

19. Further, the Prosecution and the Defence are differently situated in relation to the
application of Rules 69 and 75. Withholding the names and identifying information of
protected Prosecution witnesses from the Defence until 42 days prior to the anticipated
date of the witnesses’ testimony was justified on the basis of potential threats from the
Accused and other persons associated with him.”® Thus, whilst there was an objective
and subjective basis for withholding the names and identifying information of
Prosecution witnesses from the Defence, who would then of course provide it to the
Accused, there is no similar objective basis upon which withholding such information
from the Prosecution can be justified, and therefore no basis upon which to make an
order pursuant to Rules 69 and 75. Furthermore, neither can any equality of arms
argument justify the granting of such a limitation without the requisite showing of both
a subjective and objective basis for the measure.

20. Moreover, once the names and or identifying information of a Defence witness are
made known to the Prosecution, then pursuant to the requested protective measure at
paragraph 12 (e),*! the substance of which the Prosecution does not oppose, the
Prosecution would be required to contact any witness through the Witnesses and
Victims Section (WVS), and could only do so having first obtained the consent of the
witness to be so contacted.” Therefore, any Defence witnesses who “fears” unwanted
contact with the Prosecution would be protected. Indeed, such a witness would in fact

be better protected from any unwanted contact by the Prosecution if their identities

' Annex D, at paras. 9 and 12d.

*% See Confidential Annex A for further argument and citation, and note the citations to evidence adduced at trial
which indicated that the Accused has taken action against persons he believed to be a threat to him.

*! See para. 22 below.

“? See the order sought at paragraph 12 (e) of the Application.

Prosecutor v. Taylor, SCSL-03-01-T 7
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were disclosed to the Prosecution, as the Prosecution would then be required to use the
above mentioned procedure.

21. If the Trial Chamber were nevertheless minded to grant the Defence’s request for an
order that the names and identifying information of witnesses not be disclosed to the
Prosecution, such information should be provided to the Prosecution not less than 42
days before the witness is due to testify at trial. This is the minimum period for such
disclosure that would be consistent with the fair trial rights of both parties.”> The time
period imposed on the Prosecution for the disclosure of names and identifying
information of its protected witnesses to the Defence, in this case, was 42 days before
the witness was due to testify at trial,”* and this with the Defence having the full benefit
of all redacted statements of the witness well in advance of the witness’ testimony. If
the Defence required a minimum of 42 days to prepare once it had the name and other
identifying data of a witness, there is no principled reason why the Prosecution — who
would face the same logistical issues - would require less time. The Defence have
made no justification for greater protections to attach to witnesses for the Defence, over
and above those protections which applied to those witnesses who testified for the
Prosecution. Nor would any argument of alleged significant disparity in resources
justify giving the Prosecution one half the time given the Defence.”

Contact with Defence Witnesses — 12 (e):

22. As regards the order proposed by the Defence at paragraph 12 (e) of the Application,
the Prosecution does not oppose a procedure whereby the Prosecution are permitted to
contact a Defence witness through Witness and Victims Section (WVS), and in
circumstances in which WVS have obtained the informed consent of the witness to

such contact. This is the procedure that the Prosecution in an earlier Response noted

33 As to the fair trial rights of both parties see para. 9 and footnote 6 above. As regards the previous grant of such
protective measures before this court, in the CDF case no such protective measures were granted to Defence
witnesses, in the RUF cases the period for disclosure by the Defence to the Prosecution of identifying information
for protected Defence witnesses was 42 days (Sesay Defence Protective Measures Decision, para. 25¢; Gbao
Defence Protective Measures Decision, para. 43¢c; and Kallon Defence Protective Measures Decision, para. 34¢) and
in the AFRC case, it is acknowledged that the period was 21 days, AFRC Defence Protective Measures Decision,
order (d).

24 See confidential Annex A for citation; and see also Prosecutor v Morris Kallon, SCSL-2003-07-PT-IP-033,
“Decision on the Prosecutor’s Motion for Immediate Protective Measures for Witnesses and Victims for Non-Public
Disclosure”, 23 May 2003, at para. 17, where Judge Thompson specifically rejected the Prosecution request for a 21
day time limit and ordered a 42 day time limit for disclosure.

S Prosecutor v Taylor, Trial Transcript 4 May 2009, p. 24217.

Prosecutor v. Taylor, SCSL-03-01-T 8
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would be appropriate in relation to Defence contact with potential witnesses,”® and it is
the procedure currently applicable to the Defence, following the subsequent decision of
the Trial Chamber earlier this year.27 This procedure was also applied to the
Prosecution and co-Accused during the defence stage of the RUF case.”® However, the
Prosecution opposes the additional requirement that the Defence need be notified of
such requested or actual contact. Significantly, as with the procedure currently
applicable to the Defence,” in the RUF case there was no requirement that the relevant
Defence be notified of requested or actual contact by the Prosecution or another
Defence team. The Defence have provided no justification for such notification. The
Prosecution further opposes any requirement that “except under exceptional
circumstances, any such contact shall not take place before the witness’ testimony in
court”. The Defence have failed to justify why the Prosecution ought to be so
restricted.”

Sharing Witness Related Non-Public Materials — 12 (f):

23. The Prosecution does not oppose the order sought at 12 (1), save for the fact that the
Prosecution would submit that the phrase “cross examination” is overly restrictive and
that an appropriate phrase would be ‘“cross examination and any rebuttal case” or
language which encompasses both. Such language is consistent with legitimate
functions of the Prosecution and with similar protective measures applicable to the

Defence in this case.

*® Prosecutor v Taylor, “Prosecution Response to Defence Motion Pursuant to Rules 66 and 68 for the Disclosure of
Exculpatory Material in Redacted Witness Statements of Witnesses the Prosecution Does Not Intend to Call™, 5
March 2009, paras. 20 -22.

7 Prosecutor v Taylor, SCSL-2003-01-T-770, “Decision on Defence Motion Pursuant to Rules 66 and 68 for the
Disclosure of Exculpatory Material in Redacted Witness Statements of Witnesses the Prosecution Does Not Intend
to Call”, 30 March 2009, (‘“'Taylor Decision on Rule 66 and 68”) paragraphs 30 — 31.

8 Gbao Defence Protective Measures Decision, para. 43 (k); Sesay Protective Measures Decision, para. 25 (j); and
Kallon Defence Protective Measures Decision, para. 34 (j).

** See Taylor Decision on Rule 66 and 68, paras. 30 - 31. It is acknowledged that earlier applicable protective
measures decisions required the Defence to obtain the “written consent of the Prosecution or the leave of the court™
to contact a Prosecution witness; however, there was no requirement that the Prosecution be notified of contact by
the Defence with a Prosecution witness if leave of the court were sought, and the current procedure does not require
the Defence to notify the Prosecution about their contact with Prosecution witnesses.

3 Notably in the protective measure decisions in the RUF case, cited in footnote 28, the phrase “Except under
exceptional circumstances, any such interview shall not take place at the outset of the witness’ testimony in court”.
3! See Confidential Annex A for citation.

Prosecutor v. Taylor, SCSL-03-01-T 9
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CONCLUSION
24, For the reasons stated above the Defence Application ought to be dismissed in as far as
it relates to the first category of witnesses outside West Africa and to the second
proposed category of former or current political or other high-ranking officials involved
in the conflicts in Sierra Leone or Liberia. The order sought at paragraph 12 (¢) should
also be dismissed and the order sought at paragraph 12 (e) allowed in part only. The
orders sought at paragraph 12 (b) and (f) ought to be granted with the revised language

set out by the Prosecution in paragraphs 14 and 23 above.

Filed in The Hague,
12 May 2009,

For the Prosecution,

= %—-‘*‘
Brenda J. Hollis
Principal Trial Attorney

Prosecutor v. Taylor, SCSL-03-01-T 10
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