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I. Introduction

1. On 28 November 2008, the Prosecution filed a Motion for Admission of Newspaper Articles
Obtained from the Catholic Justice and Peace Commission Archive in Monrovia, Liberia
(“Motion™) with related Annexes,' seeking the admission of articles from a variety of
newspaper sources (“the Articles™).

2. The Prosecution subsequently filed a Motion for Leave to Add an Article to the Prosecution
Motion for Admission of Newspaper Articles Obtained from the Catholic Justice and Peace
Commission Archive in Monrovia, Liberia filed on 28 November 2008 (“Second Motion™),
seeking admission of an additional article from the same archive.’

3. The Applications were made pursuant to Rule 89(C), or alternatively under Rules 89(C) and
92bis, of the Special Court Rules of Procedure and Evidence (“Rules”).

4. The Defence does not oppose the addition of the article in the Second Motion to the list of six
articles in the original Motion. As the legal and factual arguments are the same, this
Response includes arguments regarding all seven articles from the Justice and Peace
Commission Archive which the Prosecution is seeking admission.

5. The Defence submit that:

Rule 89(C) cannot be used in isolation to admit the Articles included in the Motions.>
b. The Articles may only be admissible under Rule 89(C) in conjunction with Rule
92bis provided that any evidence in the Articles, which goes to the acts and conduct

of the accused is inadmissible absent the opportunity for cross-examination.

I1. Applicable Legal Principles
6. The Prosecution recently submitted four similar motions which rely on the same legal

principles as in the present Motion.* The Defence have filed Responses” to those motions,

' Prosecutor v. Taylor, SCSL-03-01-T- 678, Prosecution Motion for Admission of Newspaper Articles Obtained
from the Catholic Justice and Peace Commission Archive in Monrovia, Liberia 28 November 2008 (“Motion™).

? Prosecutor v. T aylor, SCSL-03-01-T-682, Motion for Leave to Add an Article to the Prosecution Motion for
Admission of Newspaper Articles Obtained from the Catholic Justice and Peace Commission Archive in Monrovia,
L1ber1a filed on 28 November 2008, 1 December 2008.

? Motion, Annexes A and B; Second Motion, Annexes A and B.

* Prosecutor v. T. aylor, SCSL-03-01-T-650 , Prosecution Motion for Admission of Documents of the United
Nations Bodies, 29 October 2008; Prosecutor v. Taylor, SCSL-03-01-T-652, Prosecution Motion for Admission of
Extracts of the Report of the Truth and Reconciliation Commission of Sierra Leone, 31 October 2008; and
Prosecutor v. Taylor, SCSL-03-01-T-659, Prosecution Motion for Admission of Documents Seized from Foday
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wherein the Defence articulates the correct legal principles to be applied when a party seeks
admission of a document without a witness. So as to not repeat the same argument, the
Defence respectfully refers the Chamber to paragraphs three through nineteen of the UN
Documents Response, substituting any reference to UN Documents with a reference to the

Articles.

III. Submissions

7. In a bid to admit all of the documents in this and related motions, the Prosecution overlooks
that Rule 89(C) is a discretionary provision. Thus, just because a document is relevant does
not mean that the Trial Chamber must admit it. Rather, the Trial Chamber may consider
other factors, such as reliability, probative value, authenticity, repetitiveness, prejudice, etc.
While these factors are not requirements for admission under Rule 89(C) per se, they are
nevertheless factors that the Trial Chamber could take into consideration in exercising its
discretion.

8. Thus, the Defence makes the following submissions.

A. If both Rules 89(C) and 92bis are applied

The Contents of the Articles are irrelevant and are thus inadmissible

9. Rule 89(C) requires the exclusion of irrelevant information. The Defence submit that the
Articles at Tab 1 and Tab 2 should be excluded in their entirety on the basis that they are
irrelevant to the current proceedings. They concern events outside of the indictment period
and are therefore irrelevant to the proceedings and should not be admitted via Rules 89(C)

and 92bis.

Sankoh’s House, 6 November 2008; Prosecutor v. Taylor, SCSL-03-01-T-667, Prosecution Motion for Admission
of Documents Seized from RUF Office, Kono District, 13 November 2008.

> Prosecutor v. T aylor, SCSL-03-01-T-664, Defence Reponses to Prosecution Motion for the Admission of
Documents of the United Nations and United Nations Bodies, 10 November 2008 (“UN Documents Response”),
and Prosecutor v. Taylor, SCSL-03-01-T-663, Defence Response to Prosecution Motion for Admission of Extracts
of the Report of the Truth and Reconciliation Commission of Sierra Leone, 10 November 2008; Prosecutor v.
Taylor, SCSL-03-01-T-672, Defence Response to Prosecution Motion for Admission of Documents Seized from
Foday Sankoh’s House, 17 November 2008; and Prosecutor v. T aylor, SCSL-03-01-T-677, Defence Response to
Prosecution Motion for Admission of Documents Seized from RUF Office, Kono District, 24 November 2008.
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The Articles contain opinion evidence and are thus inadmissible

10. Trial Chamber I has stated that “it is settled law that Rule 92bis allows for alternative proof
of facts, not of opinions”.° The Defence submit that all of the articles should be excluded
under Rule 92bis because they contain opinion evidence. By their nature, even purportedly
factual articles are shaped to a large degree by the journalists’ opinion. Since the sources for
many of the articles are unknown or, alternatively, since the Articles are based on stories
from international news agencies such as the BBC, the degree to which the journalists’ bias
and opinion has shaped the Articles is unknown.

11. If admitted, the sensationalist headlines of each of the Articles should be redacted as they are

aimed at capturing a readers’ attention but are of limited relevance to the article itself.

A witness must be available to provide an indicia of reliability for the Articles

12. While the Special Court Rules can be a bit more flexible than those of the other tribunals, the
Rules require that documents admitted under Rule 92bis must contain an indicia of
reliability. The Defence note Trial Chamber I’s consideration that in the Jurisprudence of
international tribunals, “newspaper articles generally are not considered a reliable source of
evidence and are often excluded for lack of probative value”.’

13. The fact that the Articles came from the Catholic Justice and Peace Commission archive in
Monrovia does not make the content of the Articles more reliable. The Articles are from a
variety of local West African newspapers, which are known more for sensationalism than
true investigative journalism. Furthermore, witnesses in this trial have testified that the
Rebels manipulated the media and frequently sought to portray one set of facts when in truth
the reality was very different.® In a civil war, the media is frequently used as a tool of
propaganda by all sides. For this reason alone, the Trial Chamber should challenge whether
the articles are a reliable source of information in determining the guilt or innocence of the

accused.

® Prosecutor v. Sesay, Kallon, Gbao, SCSL-04-15-T-1 125, Decision on Sesay Defence Motion and Three Sesay
Defence Applications to Admit 23 Witness Statements Under Rule 92bis, 15 May 2008, para. 27 (“Sesay Defence
Decision”).

7 Prosecutor v. Norman, Fofana, Kondewa, SCSL-04-14-T-447, Decision on Prosecution’s Request to Admit Into
Evidence Certain Documents Pursuant to Rules 92bis and 89(C), 15 July 2005 (“CDF Decision”), pg. 4.

* Prosecutor v. Taylor, SCSL-03-01-T, Trial Transcript, 23 January 2008, pgs. 2020, Ins. 4 -15, 19 May 2008 pgs
10203:26-28 and 20 May 2008 pgs 10262 Ins 15-16.

SCSL-03-01-T 4 08 December 2008



0027

P

14. The Defence submits that if the articles were admitted it would be essential to have available
someone who could speak to the contents of the articles to assist the Chamber in assessing
their reliability. The Defence would also like to ask the journalists about their source, bias
and affiliations, the editing process, etc.

15. The fact that these articles are produced at such a late stage of the proceedings means that
witnesses whom have previously testified can not be challenged on the content or accuracy of
the articles, thus making the reliability of the contents so weak that there is no point in

admitting them.

The Articles contain proof of the acts and conduct of accused thus are not admissible

16. Trial Chamber I has held that the amendments to Rule 92bis have the effect of excluding the
admission of “information [not just statements] that goes to proof of the acts and conduct of
the Accused”.” The term “information” is not limited to documents which formed part of
legal proceedings, thus the Articles at issue are considered information. Specifically, the
articles at Tabs 1, 2, 4, and 6 and the Annex of the Second Motion all go directly to the acts
and conduct of the accused and should therefore be excluded. A majority of the Articles go
directly to the acts and conduct of the accused either explicitly by reference to name or by

reference to ‘Liberia’ of which he was the then President.

The Articles contain proof of the actions of subordinates and elements going to a critical element
in the Prosecution’s case, and thus are not admissible absent cross-examination
17. The Prosecution cannot use Rules 89(C) and 92bis to seek to admit evidence that is material

to the command responsibility or joint criminal enterprise allegations in the Indictment,
which go to a “critical element” of the Prosecution’s case and is therefore “proximate” to the
accused, without giving the Defence a genuine opportunity for cross-examination of the
evidence.'” A substantial number of newspaper articles go directly to the acts and conduct of
persons considered to be direct proximates of the accused. The articles at Tabs 3 and 5 refer
to actions of proximates such as Sam Bockarie and Foday Sankoh; the article in Annex B of

the Second Motion refers to Johnny Paul Koroma'’s actions in heading to Liberia

? Sesay Defence Decision, para. 32.

' UN Documents Response, para. 19; Prosecutor v. Sesay et al, SCSL-04-15-T-1049, Decision on Defence
Application for the Admission of the Witness Statement of DIS-129 Under Rule 92bis, or in the Alternative, Under
Rule 92ter, 12 March 2008, pgs. 1 and 3.
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The probative value of the evidence is outweighed by its prejudicial effect

18. Flexibility in the Special Court Rules should not lead the Trial Chamber to admit evidence
whose “probative value is manifestly outweighed by its prejudicial effect”.!!

19. This trial is being conducted by professional judges who do not to rely on sensationalized
media reports to determine the guilt or innocence of the Accused. Relying in the popular
media, which has already drawn conclusions against and convicted Mr. Taylor without
sufficient basis, if at all, would bring the proceedings into disrepute. While the question at
this stage is one of admissibility and not weight; even then, the mere act of admitting highly
prejudicial and half baked newspaper articles would discredit the integrity of the
proceedings.

20. The Defence submit that the Prosecution’s approach of simply throwing everything that has
got the Accused’s name at him is not tenable. The newspaper articles at issue have no
significant weight as they make bald statements without any evidence and are also in many
instances opinionated. The cumulative effect of the newspaper articles would thus have a
prejudicial effect on the accused. It is manifestly unfair to base legal proceedings on media
sources or popular opinion and this should be severely curtailed by the Chamber in order to

uphold the integrity of the proceedings.
B. Ifonly Rule 89(C) is applied

21. All Documents must be relevant, must not violate Rule 95, and their probative value must
outweigh their potential prejudice. Additionally, the Defence notes that as Rule 89(C) is a
discretionary provision, the Trial Chamber can take into account other factors that it deems
useful to its deliberations.

22. This section summarises the application of the relevant test for admitting new documents
under Rule 89(C) as approved by the ICTY Appeals Chamber in Prosecutor v. Kordic and
Cerkez."* This summary is based on a full detailed analysis, which can be found in Annex A

of this Response.

"' CDF Decision, pg. 3.
"2 Prosecutor v. Kordic and Cerkez, Appeals Judgment, No. IT-95-14/2-A, 17 December 2004, para. 190.
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23. The Defence makes the following response to the Prosecution’s assertion that the
exclusionary conditions set out in the Kordic and Cerkez test are irrelevant to the
considerations regarding the admission of documents in the Special Court.!* In fact, prongs
of the exclusionary test have been applied in the subsequent ICTY case of Prosecutor v.
Milutinovic," thus demonstrating the case’s impact on later jurisprudence. In that case, the
Prosecution attempted to admit a wealth of documents through Rule 89(C) well before the
close of the Prosecution case. In its deliberations, the Trial Chamber considered, among
other things, the documents’ cumulative nature'® and deemed them inadmissible. Thus, the
test is applicable to the current proceedings.

24. The first limb of the Kordic and Cerkez test excludes documents that have been admitted in
these or other proceedings. In this instance, the Articles at Tabs 1, 3, 5 and 6 and Annex B of
the Second Motion were submitted for the Chamber’s consideration over a year and a half
ago in a Motion for Admission of Material Pursuant to Rules 92bis and Rule 89(C).'¢
Admission at that time was denied. However, the Articles have clearly been available to the
Prosecution for the duration of its case and yet they have saved them until the end and
attempted to tender them along with numerous documents contained in similar filings right at
the end of the case. The Articles should have been admitted through witnesses as the case
went along.

25. The next part of the test excludes material that is not sufficiently significant to warrant
admission at so late a stage of the proceedings. Here, Tabs 1 and 2 are outside the time period
of the Indictment and are thus of little significance. Additionally, the bulk of the contents
relate to crime-base evidence.

26. The fourth limb of the test excludes material that is cumulative and does not add to the

voluminous material already in evidence. All of the submitted documents contain material

" Prosecutor v. T. aylor, SCSL-03-01-T-670, Prosecution Reply to Defence Response to Prosecution Motion for
Admission of Documents of the United Nations and United Nations Bodies, 17 November 2008, para. 7; Prosecutor
v. Taylor, SCSL-03-01-T-667, Prosecution Reply to Defence Response to Prosecution Motion for Admission of
extracts of the Report of the Truth and Reconciliation Commission of Sierra Leone, 17 November 2008, para. 17.

" Prosecutor v. Milutinovic et al, No. IT-05-87-T, ‘Decision on Prosecution Motion to Admit Exhibits’, 15
February 2007, para 23: “The Prosecution has failed to show that the numerous maps offered in its Motion will
further assist the Chamber in its deliberations. In fact, the volume of maps offered will serve only to flood the
Chamber with repetitive information. For these reasons and pursuant to the discretion afforded under Rule 89(C),
the Chamber finds that these maps are cumulative with insufficient probative value, and are thus inadmissible”.

'S Paras. 23 and 24 (refusing to admit maps that would only serve to flood the Chamber with repetitive information).
' Prosecutor v Taylor, SCSL-03-01-PT-241, Prosecution Motion for Admission of Material Pursuant to Rules 92bis
and 89C, 17 May 2007.
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that is cumulative and repeats oral and written material already in evidence. In a recent
Reply, the Prosecution has insinuated that the Defence’s “painstaking” approach to
identifying instances in which the Prosecution has already led evidence on a certain point is a
waste of time, and that all of these materials for which they seek admission are necessary for

corroboration of prior Prosecution testimony.'” However, Trial Chamber I has stressed that:

“While recognising that corroboration may enhance the probative value of a piece of
evidence when evaluating the credibility of all witnesses who have testified to
particular facts...this cardinal and well established principal should not provide a

platform or a justification for parties to adduce evidence that is unnecessarily long or

repetitive even if it were conceded that these repeated facts ... were relevant”.'®

27. The fifth limb of the test excludes material based on anonymous sources or hearsay
statements that are incapable of being tested by cross-examination. The Articles at Tabs 1, 3,
5 and 6 and Annex B of the Second Motion all refer to anonymous or identified reports from
which they derive their information.

28. Finally, several other issues of concern are highlighted in regard to each document, for
example, illegibility, the original not being available and an incomplete version of the

document being provided.

IV. Conclusion

29. In conclusion, the Defence submits as follows:
a) The proper gateway for admitting the Articles is Rules 89(C) and 92bis. Under these
rules the Articles should be excluded for the reasons articulated above;
b) If the Chamber is minded to consider the Articles solely under Rule 89(C) then the
Articles should still be excluded under the Chamber’s inherent jurisdiction. Further, it

should be excluded because it fails the Kordic and Cerkez test.

"7 Prosecutor v. T. aylor, SCSL-03-01-T-680, Prosecution Reply to Defence Response to Prosecution Motion for
Admission of Documents Seized from RUF Office, Kono District, 1 December 2008, para. 12.
' Sesay Defence Decision, para. 45, but see paras. 44-49.
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§espectfully Submitted,

&\\/M Ute ez A

N Courtenay Griffiths Q.C.
Lead Counsel for Charles G. Taylor

Dated this 8" Day of December 2008
The Hague, The Netherlands
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