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I. INTRODUCTION

1. The Prosecution files this Reply to the Defence Reply (sic) (“Response”™) to the
Prosecution Motion for the testimony of Witnesses TF1-548, TF1-555 and TF1-561 to be
Held in Closed Session, dated 13 December 2007.!

2. The Defence opposes the request for closed session testimony. They submit that:

(1)  the measure requested is a modification to the trial stage of measures
previously ordered by this Trial Chamber and an appeal of the existing
measures; >

(i) that the Prosecution has not demonstrated a substantial change in
circumstances that would demonstrate that additional measures are
required*; and

(i1i) the request for closed session is extremely restrictive and, absent a
demonstration of correlative risks of threat by the Prosecution, would not
strike the proper balance between the right of the Accused to a fair and

public hearing.*
I1. SUBMISSIONS

Modification to the trial stage of measures previously ordered by this Trial Chamber

3. The Defence are mis-informed as to the nature of the existing protective measures
governing these witnesses. As noted in the Prosecution Motion,” Witnesses TF1-548,
TF1-555 and TF1-561 are subject to protective measures previously ordered by this
Chamber in January and March 2007. The protective measures ordered are the same set

of protective measures that were ordered in the Trial Chamber’s First Protective

' Prosecutor v Charles T aylor, SCSL-03-01-389, “Defence Reply to Prosecution Motion for the Testimony of
Witnesses TF1-548, TF1-555 & TF1-561 to be Held in Closed Session,” 14 January 2008 (“Response”).

: Response, paras. 1 and 9

3 Response, paras. § and 12

4 Response, para. 6

> Prosecutor v Charles T. aylor, SCSL-03-01-372, “Prosecution Motion for the Testimony of Witnesses TF1-548,
TF1-555 & TF1-561 to be Held in Closed Session,” 13 December 2007 (“Motion™), para. 4.
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Measures Decision, dated 5 May 2006.° They are orders that were sought during the pre-
trial stage to protect the witnesses’ identities, notably during the disclosure process.
Accordingly, such Orders were not intended to preclude additional protective measures

required for the giving of testimony during the trial stage of proceedings.

4. The Prosecution, has consequently refrained from seeking protective measures for the
trial stage until closer in time to the date of anticipated testimony. Doing so enables the
Prosecution to assess the witnesses’ current security situation and to establish whether

protective measures specific to the giving of testimony are needed.

5. Accordingly, the request for closed session testimony is an additional protective measure
that is sought in accordance with Rules 75 (B) (ii) and Rule 79 (A) (ii) of the Rules of
Procedure and Evidence (“Rules”) and is not a request to modify the existing protective

measures.

6. The Defence also suggest that the Prosecution, by way of its Motion’, is appealing the
decision of the Trial Chamber regarding protective measures for these witnesses. The
Prosecution rejects this suggestion, reiterating that the request is for additional protective
measures, pursuant to the provisions of the Rules. The Prosecution has not requested, and

does not request, that any existing protective measures be modified or rescinded.

Substantial Change in Circumstances

7. The Defence state that there exists no substantial change in the circumstances that would

Justify reconsidering the protective measures previously granted by the Trial Chamber.

8. There is no requirement to show a substantial change in circumstances where the

protective measures sought are additional and intended for use during testimony at trial

® Prosecutor v Charles T aylor, SCSL-03-01-PT-99, “Decision on Confidential Prosecution Motion for Immediate
Protective Measures for Witnesses and for Non-Public Disclosure and Urgent request for Interim Measures and on
Confidential Prosecution Motion for Leave to Substitute a Corrected and Supplemented List as Annex A of the
Confidential Prosecution Motion for Immediate Protective Measures for Witnesses and For Non-Public Disclosure
and Urgent Request for Interim Measures”, 5 May 2006.

7 Response, at para. 9
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as opposed to those granted in the pre-trial stage of proceedings. With reference to the
submissions above, the Defence have misconstrued the existing request as a modification
of existing protective measures when the measures sought are specifically additional

measures to be used during the giving of testimony.

9. The issue regarding a substantial change in circumstances was considered by the Trial
Chamber in the RUF case.® In that decision, the Trial Chamber considered the
Prosecution’s motion that sought a modification of existing protective measures at the
trial stage. The Trial Chamber found that there were no substantial changes in the
security circumstances of the witnesses to justify any modification to the existing
protective measures. However, in the same Decision, the Trial Chamber then considered
the Prosecution’s request for additional protective measures for the same set of witnesses
during testimony at trial, including the use of closed circuit television. The Prosecution’s

Motion for additional protective measures was granted.

The Rights of the Accused
10. With respect to the rights of the Accused, Article 17 (2) of the Statute clearly states that

the rights of the Accused to a fair and public hearing are subject to protective measures
ordered by the Court. The pertinent issue is, thus, striking the correct balance between
the rights of the Accused and the requirement to guarantee the protection of victims and

witnesses.

11. The Prosecution submits that, consistent with the jurisprudence of the Special Court for

Sierra Leone, closed session testimony does not prejudice the Accused’s rights:

“[...] the right of the accused to a fair and public hearing, having regard to the provisions of

Article 17 (2), will not be prejudiced by permitting the witness to testify in closed

session.[...]"”

¥ Prosecutor v Sesay, Kallon, Gbao, SCSL-04-15-T-180, “Decision on Prosecution Motion for Modification of
Protective Measures for Witnesses”, 5 July 2004 at paras. 19-21

® Prosecutor v Sesay, Kallon, Gbao, SCSL-04-15-T-277, Order to Hear the Evidence of Witness TF1-235 in Closed
Session”, 8 November 2004, at para. 15. In that case, the Prosecution maintained that the testimony in itself would
reveal the identity of the witness and the Chamber held it was satisfied that unless the witness testified in closed
session, there was a real risk the witness’s privacy will be threatened and his identity revealed.
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The protective measures sought apply only to the public; they do not preclude the
Accused from seeing and observing the demeanour of witnesses, nor do they prevent the
witnesses from being cross examined. Consequently, they will not infringe on the rights

of the Accused.'

12. The Rules that govern the protection of witnesses are prospective in their application so
as to ensure the protection of witnesses. The Prosecution underlines that simply because
some witnesses conclude they will give testimony openly does not negate the existence of
a real and substantial threat to those witnesses, and certainly does not negate the
existence of a real and substantial threat to other witnesses who determine they are unable
to testify in open session. In the current proceedings, the family of one witness who gave
testimony in open session had their house stoned, as detailed in Annex A. These facts
underscore the nature and extent of the real and significant risks facing Prosecution

witnesses in this case.

13. Unlike other cases, the witnesses being called to testify are predominantly linkage or
“insider” witnesses. Accordingly, they face even greater security risks from persons
loyal to the Accused, the AFRC/RUF and the NPFL. F urther, this is a high profile case
receiving considerable media attention, with the trial proceedings being broadcast all over
the world via the internet and television. Such wide dissemination of the content of
witnesses testimony further increases the vulnerability of witnesses and the security risks

they and their families face.

14. The Defence contend that an order for closed session is extremely restrictive and “absent
a demonstration of correlative risks of threat on the part of the Prosecution”, would not

“strike a proper balance with the right of the Accused to a fair and public hearing.”!!

19 Prosecutor v Sesay, Kallon, Gbao, SCSL-04-15-T-180, “Decision on Prosecution Motion for Modification of
Protective Measures for Witnesses”, 5 July 2004 at para. 31 referring to a Prosecution request for closed circuit
television for child witnesses.

" Response, para. 6.
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15. The Defence relies on the RUF Protective Measures decision dated 14 June 20062 in
reference to the term “demonstration of correlative risks of threat.” However a review of
this Decision indicates that the Defence has misconstrued the standard applied by the
Trial Chamber in granting closed session testimony. There is no reference to a
“correlative risk of threat” in the Decision; rather the standard applied is that closed
session testimonies will only be granted where “there is a real risk to the witness and / or

his family that their privacy or security will be threatened.”"’

16. In the same RUF decision, the Trial Chamber was “mindful [...] that insider witnesses
and their families were particularly vulnerable to acts of retaliation and potential harm if
their identities were to be known to the public” and the Trial Chamber, satisfied that it
was in the interests of justice, ordered that the testimonies of three witnesses be heard

entirely in closed session.'*

17. The Prosecution has demonstrated that there is a real risk to these witnesses and their
families. In its Motion, the Prosecution provided information regarding both the objective
and subjective threats facing these witnesses, including details of those threats that were
annexed to a previous motion regarding attempts to identify and interfere with persons

perceived to be Prosecution witnesses. '

18. Finally, in their submissions, the Defence rely upon the Dissenting Opinion by Hon.
Justice Bankole Thompson in the CDF case. The Dissenting Judge predicated his
judgement on the Prosecution mounting their application based on Rule 79 (A) (i)
which he refers to as “protecting the interests of justice from prejudicial publicity.” This

is an entirely different basis for seeking protective measures than that in the instant case,

12 Prosecutor v Sesay, Kallon, Gbao, SCSL-04-15-T-577, Decision on Prosecution Motion for the Testimony of
Witnesses TF1-367, TF1-369 and TF1-371 to be Held in Closed Session and for Other Relief for Witness TF1-369,
14 June 2006, p.5

" Ibid.

" Ibid. pp. 4-5

* See para. 8 of the Motion which referred the Trial Chamber to the threats detailed in Prosecutor v. T aylor, SCSL-
03-01-T-356, “Confidential Urgent Prosecution Motion for Immediate Protective Measures for Witnesses and for
Non-Public Disclosure”, 6 November 2007, paras. 8-13 and Annex B and Prosecutor v. T aylor, SCSL-03-01-T-360,
“Defence Response to Urgent Prosecution Motion for Immediate Protective Measures for Witnesses and for Non-
Public Disclosure”, 16 November 2007, Annex A.
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which is based on the protection of the privacy and security of the Witnesses and their

families.

19. The Prosecution further reiterates the details of the general security situation specified in
its Motion at paragraphs 7-8 and again draws the Trial Chamber’s attention to the specific
factors regarding each witness that are detailed in the Motion in paragraphs 9-13. As
noted above, the additional protective measures are necessary on the basis that the
proceedings have moved from the pre-trial stage to the trial stage. Consequently,
whereas the witnesses” were previously protected by the ordered protective measures
such as the use of pseudonym and delayed disclosure, such measures do not provide
adequate protection during the giving of testimony. The witnesses, therefore, now face a

real risk to their privacy and security if the content of their testimony is revealed.
III.  CONCLUSION

20. Accordingly, for the reasons given above, the submissions made by Defence are without
merit and the Motion by the Prosecution for closed session for Witnesses TF1 -548, TF1-

555 & TF1-561 should be ordered pursuant to Rules 75 (B) (i1) and 79.

Filed in The Hague,
18 January 2008

For the Prosecution,

Ny—

Brenda J. Hollis

Senior Trial Attorney
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Annex A

Article in the New Democrat, published on 17 January 2008 in Liberia, detailing the

threats made against the family of Prosecution Witness TF1-406 and the stoning of their
family home.
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A brother of Varntayan Sheriff, Davda Sher-
iff, Joft in charge of the hopee, said they do not

“We keep guard the whobs night. We changs
shifts. We are expecting them any time.”
“When they (unknown callers) are pessing
by oar house in the night they can say be ex-
pecting us anytime because your brother has
goowe and lied on the former president even
thoagh all of these things were true.
before leaving the country, thus enabling those
Exmiliar to him to have acoese to the mumber
and issoe threets.

“Since Varmuryan has given testimony in The
Hague, they say they will get rid of us in the
area.

“We want government t0 come t0 oUr rescue.
They should give us security or they relocate
amongst us before they will be satisfied, too”

-Daunda said

When the New Democrat visited the resi-

ckixs hod i the house.
The source of the stone throwing and sttacks
is not known, but Mr. Sheriff, in his sestimo-
oy this week, said Mr. Raland Duo end other
members of the srstwhile National Patriotic
Pronts hadd threstened him before to dispuade

was also a commander in Foys, Lofa County,
tid him and othwrs that the Sierra Leone
would fail them.

Mr Sheriff “From 2004, and when I was be-
ing interviewed by the Special Court. 1 toid
them | fesr for my life and my family.  Until
2007, when my family was threatened by Ro-
and Duo and NFFL supporbers, and that if [
was going to testify, they needed to get me oat
of thare firet...

the Marine Division was Fassu. In 2001-2002
the marine division was operating in Voin-
jama. Jt had a mandate o operate inside and
ontside, to attack Guinea and defernd Voin-

. -

jama..
~ A.Abbas Duilek




