














multitude of legal criteria, not least of which is the detail of any future
Protective Measures Order, the Prosecution’s Rule 68 disclosure obligations,
or any grant of orders, summonses, or subpoenas pursuant to Rule 54. The
Prosecution’s commitment to its witnesses is thus equates to promising its

witnesses that their identities will not be divulged unless they are.

Rule 68 and Protective Measures

12. Protective measures (and their variation) are never within the gift of a witness
but are within the sole province of the Trial Chamber based upon objective
security risks and the rights of the Accused. They are not based upon the
convenience of the witness or the mistaken commitments made by the
Prosecution. The operative rules — Rules 69 and 75 - are predicated on the
irreducible fair trial guarantee that any measures “are consistent with the

rights of the Accused”.'®

13. It is trite law that access to confidential material is granted where a Trial
Chamber is satisfied that the party seeking access has established that such
material may be of material assistance to his case.'” This is not in dispute in
this instance and the Prosecution accepts that each witness provides evidence
that is of material assistance to the Defence. It is submitted therefore that any
protective measures in place must be interpreted, or varied to provide the

Defence with real access to the evidence.

Consent — through the Witness and Victim’s Unit.

'* For example Rule 75(A) states that “A Judge or a Chamber may, on its own motion, or at the request
of either party, or of the victim or witness concerned, or of the Witnesses and Victims Section, order
appropriate measures to safeguard the privacy and security of victims and witnesses, provided that the
measures are consistent with the rights of the Accused. (Emphasis added).

19 For example: Prosecutor v. Oric, Case No. 1T-03-68-T, “Decision on the Defence Motion on behalf
of Drago Nikolic seeking access to all confidential Material in the Oric Case”, 8™ November 2005,
Prosecutor v. Hadzihasanovic et al., Case No. IT-01-47-PT, Decision on Motion by Mario Cerkez for
access to confidential supporting material, 10 October 2001, para. 10; Prosecutor v. Blaskic, Case No.
IT-95-14-A, Decision on appellants Dario Kordic and Mario Cerkez’s request for assistance of the
Appeals Chamber in gaining access to appellate briefs and non-public post-appeal pleadings and
hearing transcripts filed in the Prosecutor v. Blaskic, 16 May 2002, para. 14.
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14. The 6™ July 2004 Decision?® envisaged that the Prosecution, if leave was
granted by the Trial Chamber or Judge thereof, would contact the protected
person and ask for their consent and undertake the necessary arrangements to
facilitate such contact. The 5™ May 2006 Decision?' is silent on the means by
which consent would be sought from the protected person. It is submitted that
if leave is granted by the Trial Chamber, consent should be sought to contact
the protected persons (both RUF and Taylor witnesses) through the auspices
of the Witness and Victims Unit.

15. First, this would be consistent with the Prosecution’s own stated position
which has previously referred to the Witness and Victim’s Unit as the
“guardian of the needs of witnesses... (protecting)... the rights of a witness to
refuse an interview”.”? It is noteworthy that the Prosecution stated, “It is
inconceivable why the WVS, which the Trial Chamber has put in charge for
establishing contact and which is a separate, neutral entity not aligned with
either the Prosecution or the Defence and whose sole and statutory purpose is
to best protect the interests of the witnesses of the Court, should not be able to
best reassure the witness that no contact will be made without their consent

and their rights be respe:cted”23 (emphasis added).

16. More importantly the seeking of consent through the WVS would be
consistent with the most recent Trial Chamber I Decision on the issue, which
states inter alia that the Witness and Victim’s Unit, “rather than the Defence
or the Prosecutor is in the best position, to determine how to contact a
protected witness, who may otherwise feel intimidated, explain to a witness
his right to refuse to be interviewed and to make sure that a proper consent for

an interview was obtained from the witness”.**

20 6™ July 2004 Decision, p.17, Para. (0).

21 5t May 2006 Decision, Order 1(m) states “That the Defence Counsel shall not directly or indirectly
contact any protected Prosecution Witness except with the consent of the Prosecution or leave of
Court”.

2 prosecutor v Sesay et al, SCSL-04-15-T-671, Prosecution Response to Application for Leave to
Appeal the Decision on Sesay Defence Motion for Protective Measures, 14" December 2006, Para. 24
and Para. 29.

> Ibid at Para 29.

2 prosecutor v. Sesay et al, SCSL-04-15-T-668, Decision on Defence Motion for Immediate Protective
Measures for Witnesses and Victims for Non- Public Disclosure, 30" November 2006, pp. 11, Order
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17. There is no reason to depart from this line of judicial reasoning. It is
submitted that any departure would be a fundamental breach of the statutory
right of the Accused, pursuant to Article 17(4)(e) of the Statute, to “obtain the
attendance and examination of witnesses on his or her behalf under the same

conditions as witnesses against him”.

Request
18. The Defence respectfully requests that the Orders contained in the 6™ July

2004 and 5™ May 2006 Decisions be varied to the extent indicated, in order to
allow the first Accused meaningful access to the Rule 68 material disclosed
by the Prosecution. It is submitted that the First Accused is (i) entitled to
know the identities of the protected persons who are able to provide material
assistance to his defence, (ii) entitled to a comprehensive disclosure of their
statements to allow a proper assessment thereof (iii) entitled to leave to
contact them and (iv) entitled to seek their consent through the Witness and
Victims Unit. It is submitted that these entitlements are consistent with the
rights of the Accused to obtain material consistent with his innocence and
consistent with the rights of the protected persons to the protection of the

Court.

Dated st Febru‘ary 2007

Sareta Ashraph

24(viii). See also Prosecutor v. Norman at al, SCS1L.—-04-14-T-629, Decision on Joint Defence Motion
regarding the Propriety of Contacting Defence Witnesses, 20™ June 2006, Para. 23.
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