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INNTRODUCTION

On the 23 May 2008, the Sesay Defence filed an application for notice to be taken of
adjudicated facts pursuant to Rule 94(B) (“Application”).1 On the 30™ May 2008 the
Prosecution filed its Response (“Response”).2 Herewith the Defence files its Reply.

REPLY

Timely Application

T1e purported legal principle proposed by the Prosecution to the effect that “an application
pirsuant to Rule 94(B) should not be permitted [after the moving party closes its case]
bi:cause the opposing party is not in a position to contest that evidence” and so that “the
p-oposed adjudicated facts zan, at a minimum, be put to the witnesses of the moving peu'ty”4

i« without merit. Rule 94(B) provides no such restriction or qualification and none can

p operly be inferred.

The Prosecution’s argument concerning when a party should be required to file an
afjudicated facts application would lead to a procedural absurdity. First, the Prosecution’s
sance — that adjudicated facts must be “filed during the party’s case™ — would mean that
there is no procedural bar preventing the Gbao Defence filing this identical adjudicated facts
A.pplication. Thus these facts could be accepted by the Trial Chamber for the purposes of the
whole trial at the behest o Gbao but not Sesay. Would the Prosecution object to the Gbao

application?

<acond. the Prosecution’s stance would effectively deprive the Sesay Defence from making
use of Rule 94(B) at all in the RUF case. The Prosecution is correct that — as cited in
Faragraph 9 of the Response — “only facts in a judgement, from which there has been no
appeal, or as to which any appellate proceedings have concluded, can truly be deemed

‘adjudicated facts’ within the meaning of Rule 94(B).”® Judicial notice cannot be taken of

' Prosecutor v. Sesay et al., SCSL-04-15-1144, “Public Sesay Defence Application for Notice to be Taken of
Adiudicated Facts Pursuant to Rule 94(B)”, 23" May 2008.

? prosecutor v. Sesay el al., SCSL-04-15-1159, “Public Prosecution Response to Sesay Defence Application for
Y.orice to be taken of Adjudicated Facts Pursuant to Rule 94(B)”, 30" May 2008.

* The Response, para. 10.

* The Response, para. 20.

* The Response, para. 20.

® Response, para. 9, citing Prosecutor v. Ntakirutimana and Ntakirutimana, Case No. ICTR-96-10-T and ICTR-
¢5-17-T. “Decision on the Prosecutor’s Motion for Judicial Notice of Adjudicated Facts”, 22" November 2001.
“he Prosecution’s “obvious logic” in Paragraph 8 of the Response that applications pursuant to Rule 94(B)
<hould be fited during a party’s case is demonstrably false.
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fa-ts which will be the subject of any pending appeal under Rule 94(B).” Indeed, as also cited
by the Prosecution in Paragraph 12 of the Response, the proposed adjudicated facts “must not
be subject to pending appeal.”® In this regard — given that the Appeal Judgment in the AFRC
case was not delivered unti the 22" February 2008 and the CDF Appeal Judgement in the
COF case not until the 28" May 2008 — the Prosecution would have still been denied the
opportunity to “put [the adiudicated facts] to the witnesses”™ of Mr. Sesay, who closed his
cese on the 13™ March 2008. (The vast majority of witnesses who gave evidence for the first
Accused between the 22™ February 2008 and 13" March 2008 were civilian witnesses from
Bymbali, Tonkolili, and Kono and they would not have been able to contest the AFRC
insider evidence or the CDIF evidence arising from Tongo) In other words, according to the
Prosecution logic, Mr. Kallon and Mr. Gbao have a right to use Rule 94(B) but not Mr.

Sesay.

Lack of Proper Response

The Response consists of an interesting exposition of select bits of the basic law but little
else. The Response fails to address the applicability of the law to the current Application and
a-oids taking any position on the accuracy or otherwise of the facts which are the subject of
tt ¢ Application. It should be obvious to any bona fides party that purports to object to the
admission of facts — adjudizated or otherwise — that any objection should be foremost based

01 a non-acceptance of the facts.

A's the Prosecution accepts, once a Trial Chamber takes notice of an adjudicated fact, the
burden of proof to disqualify the fact shifts to the disputing party.'® However, this principle is
s gnificant only if the facts are the subject of a “reasonable dispute”.'’ In other words the
nioving party has to state the facts which it wishes to have admitted and the responding party
s-ould state. in relation to each fact, whether it disputes the fact. This would appear to be the
basis of a proper objection. In the absence of this indication it can safely be assumed that any
opposition to the Application is nothing more than legal sophistry which will (or is designed

te) undermine fairness or judicial economy.

7 prosecutor v. Bizimungu. 1CR-99-50-T, “Decision on Bicamumpaka’s Motion for Judicial Notice”, 11®
Fubruary 2004, paras. 7-8.

8 Response, para. 12, citing Biziniungu.

’ The Response, para. 20.

' Krajisnik. para. 16; cited in Paragraph 6 of the Response.

' Niakirutimana and Prosecutor v. Mejakic, Case No. 1T-02-65-PT, “Decision on Prosecution Motion for
J :dicial Notice Pursuant to Rule 94(B)”, 1** April 2004.

I'csecutor v. Issa Hassan Sesay. Morris Kallon & Augustine Gbao 3
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7. The Prosecution’s failure tc provide an indication is a reflection of the lack of proper basis
for the legal objections prcffered. It should be observed that the proposed facts are those
which are either identical to the Prosecution evidence in the RUF case (Application,
Anex A: AFRC adjudicated facts'?) or are those which have been led by the Prosecution in
th: CDF case (Application Annex B: CDF adjudicated facts). The proposed facts are from
evidence which emanated from the Prosecution and which were accepted by the AFRC and
C DF Trial Chambers. It is bizarre for the current RUF Prosecution team to lament the loss of
ar opportunity to present a challenge to this evidence given that this would involve
conrradicting its own case against the RUF accused or, as regards the CDF facts, would
involve contradicting the case led by their colleagues in the CDF case, both at trial and on
appeal.13 It follows that it would be wrong for the Trial Chamber to allow the Prosecution an
opportunity to undermine the consistency of the case-law by opposing an application without
a proper basis and when thz facts sought arose as a result of the acceptance of Prosecution

evidence.

8. T “opportunity” which the Prosecution wishes to elevate as a precondition for the
acceptance of adjudicated facts is only relevant if the facts are subject of reasonable dispute;
the “opportunity” is irrelevant for facts which are agreed, or those which are consistent with
the case advanced bv the Prosecution and which no party has sought to dispute during their
case. The present application concerns a request to the Trial Chamber to settle some of these
fzctual issues before the close of the case. It does not involve the admission of novel facts or
the possibility of new factual conflicts but the resolution of previously anticipated disputes
which never materialised. These “disputes” were the result of the evidence led by the
Posecution and either havz been accepted by the various accused or in fact were factual

issues which have never been in dispute (e.g. all the adjudicated facts from the CDF case).

9. Tae grant of the Application would involve the selection of some of the facts over other
contradictory facts led by tte Prosecution and/or would create a presumption in favour of the
accuracy of the facts but would not involve disputes between the Prosecution and the

Defence. In these circumstances these matters can properly be settled by judicial notice."

{

t

Evidence arising from the RUF Prosecution’s witnesses that support the relevant adjudicated facts is set out in
derail in Annex A to this Reply.

B Sor example: Prosecutor v. Foana and Kondewa, SCSL-04-14-810, “Appeal Brief”, para. 2.36.

" Niakirutimana and Mejakic.

Prosecutor v. Issa Hassan Sesay, Morris Kallon & Augustine Gbao 4
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10. The Prosecution, Sesay and Kallon defence teams, have led evidence during their respective
cases in support or otherwise of their positions in relation to these issues and purported
disputes; no party can claim to have not been given an ample opportunity to contest or lead
evidence demonstrating their positions on these issues. The Gbao team, currently presenting

ite. case, will have the same opportunity.

CONCLUSION
11. The Prosecution’s opposition should not have been filed. It has no merit. It is difficult to
uniderstand how the Prosecution could, with bona fides, claim that the “adjudicated facts
proposed by the Defence are not relevant to issues in the present case, since they largely refer
to findings which concern the armed groups AFRC and CDF, their command structure and
positions, acts or omissions of the convicted persons in” the CDF and AFRC cases.” It is
precisely because they involve these groups that they serve the interests of judicial economy,
by narrowing the issues and allowing all parties and the Trial Chamber to focus their

resources and time on issues in the closing and the deliberations on the acts and conduct of

the RUF groups and the three Accused.

12. In the aforementioned circumstances, the Prosecution’s Response should be viewed as
another regrettable refusal to assist the Trial Chamber or the Accused to understand the

factual basis of the Prosecution’s case or to assist in narrowing the factual and legal issues.

RELIEF SOUGHT

13. Fer the reasons set out above, the Defence requests that the Trial Chamber take judicial

notice, pursuant to Rule 94(B), of the adjudicated facts identified in Annexes A and B.

14. Additionally, in light of the Prosecution assertion that the evidence contained in Annexes A
and B is irrelevant to the case against the RUF Accused, in the event that the Trial Chamber
declines to grant the Application, the Defence requests that the Trial Chamber order the

Prosecution to address each proposed fact and provide explanation concerning how the facts

% 'he Response, para. 17.

Prosecutor v. Issa Hassan Sesay, Morris Kallon & Augustine Gbao 5
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ar: now no longer relevant to the case against the Accused. This will enable the Accused a

greater understanding of the case against him and further promote judicial economy.

Dated 4" June 2008

r’%é\;r;e Jordash
#Bareta Ashraph

P.osecutor v. Issa Hassan Sesay, Morris Kallon & Augustine Gbao 6
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