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AL 129

TR AL CHAMBER [ (“Chamber”) of the Special Court for Sierra leone (“Special Court”)
composed of Hon. Justice Benjamin Mutanga Itoe, Presiding Judge, Hon. Justice Bankole Thompson

and Hon. Justice Pierre Bouter;

SEIZED of the Publi: with Confidential Annexes Defence Motion for Admission of Written

Evidence pursuant to Rule 92bis filed by Counsel for the First Accused, Issa Hassan Sesay,

(“Detence”) on the 22" February 2008 (“Motion”);

CONSIDERING that Counsel for the First Accused, Issa Hassan Sesay, is seeking to have admitted
the statements of Witnesses DIS021, DIS-023, DIS-041, DIS044, DIS-047, DIS-048, DIS-050, DIS-

140 DIS271 and DIS-283 in lieu of their examination-in-chief and without cross-examination;

NCTING the Confidzntial Prosecution Response to Defence Motion for Admission of Written

Evirience Pursuant to Rule 92bis filed by the Office of the Prosecutor (“Prosecution”) on the 27" of

February 2008 (*“Motion Response”);

NCTING that Counsel for the Second Accused, Morris Kallon, and Counsel for the Third Accused,
Augustine Gbao, did not file objections to the admission of the statements annexed to the First

Motion;

NCTING the Sesay Defence Reply to Prosecution Response to Defence Motion for Admission of

Evi-lence Pursuant to Fule 92bis file by the Defence on the 28" of February 2008 (“Motion Reply”);

SEIZED of the Public with Confidential Annex Sesay Defence Application for the Admission of the
staternents of Witnesses DIS-007, DIS-011, DIS-012, DIS-040, DIS-071, DIS-110, DIS-158, DIS-173,
DIS-213 and DIS-285 under Rule 92bis filed by the Defence on the 29% of February 2008 (“First

Application”);

NOTING the Confidential Prosecution Response to Defence Motion for Admission of Written
Evi lence Pursuant to Rule 92bhis of Witnesses DIS-007, DIS 011, DIS-012, DIS-040, DIS071, DIS-
[10, DIS-158, DIS-175, DIS213 and DIS-285 filed by the Prosecution on the 10" of March 2008

(“F rst Application Response”);




ASARD

NOTING the Public Sesay Reply to Prosecution Response to Sesay Detence Application for the
Admission of Written Evidence Pursuant to Rule 92bis of Witnesses DIS007, DISO11, DIS012,
DIS.040, DISO71, DIS-110, DIS-158, DIS-173, DIS-213 and DIS-285 filed on 12" of March 2008

(“First Application Reply”);

SEIZED of the Public with Confidential Annex Sesay Defence Application tor the Admission of the
witress statement of DIS-150 under Rule 92bis filed by the Defence on the 29" of February 2008

(“Second Application”™);

NCTING the Confidential Prosecution Response to Defence Application for the Admission of the
withess statement of DIS-150 under Rule 92bis filed by the Prosecution on the 10™ of March 2008

(*S_cond Application Response™);

NOTING the Sesay Reply to Prosecution Response to Sesay Defence Application for the Admission
of re witness statement of DIS-150 under Rule 92bis filed by the Defence on the 12" of March 2008

(*Scecond Application Reply™);

SEIZED of the Public with Confidential Annexes Sesay Defence Application for the Admission of
the witness statements of DIS067 and DIS-219 under Rule 92bis filed on the 5" of March 2008

(“Third Application”);

CONSIDERING the Prosecution’s Confidential Prosecution Response to Defence Application for
the Admission of the wimness statements of DIS007 and DIS-219 under Rule 92bis, filed on 10" of

March 2008 (“Third Application Response™);

NOTING further that Counsel for the Second Accused, Morris Kallon, and Counsel for the Third
Accused, Augustine Chao, did not file any objections to the admission of the statements annexed to

the First, Second or Third Applications;

NOTING the Defence Filings of Translator Affirmations for Statements of DIS012, DIS-047, DIS-
140, and DIS-283 filed on 12" of March 2008 (“Translator Affirmations”);
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QS
PURSUANT to Rules 26bis, 73ter(D) 89(C), 90(F) and 92bis of the Rules of Procedure and Evidence

(“Rules”);

THJ TRIAL CHAMBER ISSUES THE FOLLOWING DECISION:

I. BACKGROUND

[ The Defence filed one Motion and three Applications seeking to admit in evidence the
ctatements of Defence Wimesses DIS021, DIS-023, DIS041, DIS-044, DIS-047, DI1S-048, DIS050,
DIS. 140, DIS271, DIS-283, DIS007, DISO11, DIS-012, DIS-040, DIS-071, DIS-110, DIS-158, DIS-
173 DIS213, DIS-285, DIS-150, DIS067 and DIS-219 und_er Rule 92bis of the Rules of Procedure

and Evidence in lieu of their examination-in-chief and without cross-examination of the Witnesses.

2 The witnesses statements sought to be admitted by the Defence gencrally fall into one of the

foll swing caregories:

Statements describing life in Makent, Bombali District, for the most part after December

1998;

Statements describing life in Makali, Masingbi and/or Matotoka, Tonkolili District, for the

most part after December 1998;

Statements describing life and/or mining conditions in the Kono District, for the most part

hetween 1998 and 2000.

[I. SUBMISSIONS

1. The Defence Request

3. The Defence proposes a four-part test for determining the admissibility of the witness

sta-ements under 92bis:

Evidence mus- be relevant and have probative value which is not substantially outweighed by

the need to ensure a fair trial under Rules 89(C) and (D),

The evidence must not go to proof of the acts and conduct of the accused;

Case No. SCSL04-15-T ,} 3. 15" of May 2008
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The admission of the evidence is fair in the circumstances of the case: and,

The Chamber must determine whether the witnesses should be called for cross-examination,
having regard to the overall fairness of proceedings, whether the evidence in question relates
to a live issue between the parties, and the proximity of the accused to the acts and conduct

deseribed in the evidence.'

4. The Defence arsues that the prohibition in Rule 92bis on admitting written evidence going
“tor oot of the acts and conduct of the accused” should be construed narrowly. Tt is also submitted
that t1¢ phrase should be interpreted as preventing the admission only of information about the
actual “deeds and behaviour of the accused”.’ According to the Defence, the Chamber should
dist aguish between the acts and conduct of others for whom the indictment alleges the accused is
responsible, which is admissible under Rule 92bis, and the acts and conduct of the accused that

estaolish his responsibility for the acts and conduct of others, which is not admissible.

5. The Defence sabmits that the statements tendered offer relevant contextual information
pertaining to the everyday life conditions of the inhabitants of the various areas. The Defence also
argues that the public interest in having the trial proceed expeditiously favours admitting the evidence
in documentary form. Furthermore, the Defence submits that the evidence is cumulative in nature
and that most of it hes not been challenged by the Prosecution in crossexamination, and that it

. . . 3
would be onerous to require the witnesses to attend court in person.

ke with Contidential Annexes Defence Motion for Admission of Written Evidence Pursuant ro Rule 92bis, 21
el ey 2008, paras 2 - 7 “Morion”}; Public with Contidential Annexes Sesay Defence Application for the Admission of
e Wimess Sratetents off DISO007, DISO11, DIS040, DIS071, DIST10, DIS-158, DIS- 173, DIS-213 and DIS-285, 19
Fel aary 2008, paras 2-7; Public wirh Contidential Annexes Sesay Detence Application for the Admission of the Witness
St nient of DIS 150 under Rule 92bis, 29 February 2008, paras 2-7; Public with Confidential Annexes Sesay Defence
Aprlication tor the Admission of the Witness Statements of DIS-067 and DIS-219 under Rule 92bis, 5 March 2008,
parea2-7 [“Third Application”].

“hi L, paras 4-5.
b, paras 8-10.

Case No. SCSLAO4-15-T 7 4. 15™ of May 2008
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2. The Prosecution’s Objections

0. The Prosccution submits that the Chamber should proceed by considering whether to delete
inad mssible paragraphs from each statement and then consider whether ro allow cross-examination

on the admissible portiens of those statements.*

‘. The Prosecution further submits that the addition of the clause that restricts the admissibility
of evidence under 92bis to information which does “not g0 to proof of the acts and conduct of the
aceu-ed” should be interpreted in line with the jurisprudence of the ICTR in Bagasora {and also in
line with the jurisprudence of the ICTY). Specifically, the Prosecution submits that the new Rule
92hisv excludes:

Aoy written statement which goes to proof of any act or conduct of the

accused 1 pon which the prosecution relies to establish -

() thar the accused commitred (thar is, that he personally physically
perpetrared) any of the crimes charged himself, or

(1) thar he planned, instigated or ordered the crimes charged, or

(©) that he orherwise aided and abetted those who acrually did commit the
crimes in their planning, preparation or execution of those crimes, or

() thar ke was a superior ro those who actually did commit the crimes, or

(e) that I'e knew or had reason to know that those crimes were abour to be or

had beer committed by his subordinates, or

(0 that he failed o rake reasonable steps to prevent such acts or to punish

those who carried out those acts.

“Conduct” includes the Accused's state of mind and any statement going to
proof of the Accused's act or conduct upon which the Prosecution seeks to
establish srate of mind is similarly excluded under Rule 92bis, although the
Prosecution may rely on the acts or conduct of others to establish that
Accused s srate of mind.”

* Prosecution Response to Defence Motion for Admission of Written Evidence Pursuant to Rule 92bis, 27 February 2008,
pare 7 [“Morion Response”]; Confidential Prosecution Response to Defence Motion for Admission of Written Evidence
Pursaant to Rule 92bis of Wirnesses DIS-007, DIS011, DIS012, DIS040, DISO7L, DIS-110, DIS- 158, DIS-173, DIS-213
and DIS285, 10 March 2008, para 7 [“First Applicarion Response”]; Confidential Prosccution Response to Detence
Apyicarion for the Admission of the Witness Statement of DIS-150 under Rule 92bis, 10 March 2008, para 7 [*Second
Apyicarion Response”]; Prosccution Response to Detence Application for the Admission of the Wimess Statements of
EA6T and DIS2 10 under Rule 92bis, 10 Mareh 2008, para 8 [“Third Application Response”].

Motion Response, supra note 4, para 7, ciring Prosecutor o Bagosora et al., ICTR-98-41-T, “Decision on the Prosecutor’s
Mo on lor the Admission of Wrirten Witness Statements Under Rule 92bis”, 9 March 2004, para 13 [“Bagosora”].

Bug sora in turn relies upor: the International Criminal Tribunal for the Former Yugoslavia Appeals Chamber Decision in

Cane No. SUSLAO4-15-T /) 5. 15" of May 2008
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5 Based on their review of the jurisprudence, the Prosecution argues that where the information
contamed in the witness statements goes to critical elements of the case and raises important issues
for th Chamber to try, the information is proximate enough to the accused so as to require cross-

exam nation in the interests of fairness.”

9. The Prosecution 1lso argues that the application of Rule 92bis is more difficult in a case where
joint criminal enterprise is alleged as a form of committing an offence, or where the information may
go e proof of command responsibility. In such cases, according to the Prosecution, the cross-

examination of witnesses ought to be permitted where it is sought.”

[0, The Prosecution objects to the admission of portions of the statements of Witnesses DIS-021,
DIS041. DIS047, DIS048, DIS050, DIS271°, DIS007, DISOL1, DISO1.2, DIS-040, DIS071, DIS
285" DIS067 and DIS-219' on the grounds that the paragraphs go to proving the acts and conduct
of the accused, since the information contained in the statements is material to the accused’s alleged
command  responsibilies and his participation in ajoint criminal enterprise, or because the

intot mation is irrelevant.

I The Prosccution also objects to the admission of the statements of Witnesses DIS-007, DIS-
011, DIS012, DIS-040, DIS071, and DIS-285,"" DIS-150,"* DIS-067 and DIS-219" based on the
repe-itive nature of the proffered evidence. Further, the Prosecution submits that since Witness DIS-
067 appears to have been dropped from the Defence core list of witnesses, the Witness cannot be the
subjecr of a 92bis application.'* In addition, the Prosecution argues that the Third Application was
filed less than 10 days prior to the scheduled close of the Defence case; therefore, the statements of

Wit esses DISQ67 and DIS-219 should be held to be inadmissible.

Prose wtor v, Galic, 1T-98:29-AR73.2, “Decision on Interlocurory Appeal Concerning Rule 92bis™, 7 June 2002, para 10
Ga L
* Motien Response, supra nete 4, paras 3-10.
Mation Response, supra note 4, para 9
> Motion Response, supra note 4, paras 12-13, 15-17, 20-22, 24-25, 26-21, 30-32, 34.35.
Fire Application Response, supra note 4, paras 13-15, 16-17, 18-19, 21.22, 23-24, 29-30.
"L vd Applicarion Respor.se, supra note 4, paras 14-15, 16-17.
Fiiat Application Response, supra note 4, paras 11, 31
1" Serond Application Response, supra note 4, para I1.
PO rd Application Responise, sipra note 4, para 18.
Fhad., para 13

Cas No. SUSLO415T /? 6. 15% of May 2008
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] The Prosecution objects to the admission of the statements of Wimnesses DIS-021, DIS-047,

DIS-048, DIS-140 and DIS-283,” DIS040," DIS067 and DIS-219" on the grounds that they do not

mecr the reliability requirement under Rule 92bis, unless an interpreter’s declaration is supplied.

13, The Prosccution also seeks to cross-examine Witnesses DIS-021, DIS-041, DIS-047, DIS048,
DIS-050, DIS271, DIS-283," DIS007, DIS-011, DIS012, DIS-040, DIS-071, DIS-285," DIS, DIS-

007 ind DIS2197 on any admissible portions of their statements.

4. The Prosecution does not object to the admission of the statements of Witnesses DIS044 and
DIS 140 without cross-examination; while it objects to the final paragraph of the statement of
Witaess DIS023, it does not seek to cross-examine this Witness.”' Should the statements of DIS-1 10,
DIS 158, DIS-173, DIS-213, and DIS-150% be found to be admissible, the Prosecution does not seek

to Cross-examine rhese \)(/itDCSSG‘S.

3. The Defence Reply

19, The Defence tiled Reply submissions with respect to the Motion Response and the First and
Seccad Application Responses. In its submissions, the Defence argues that evidence that should not
be corsidered o eo to proot of the acts and conduct of the accused simply hecause it is relevant and
prolative of the accusec’s criminal responsibility or lack thereof under the doctrines of joint criminal
enteprise and command responsibility. The Defence argues that such a broad interpretation would

mea that no relevant evidence could be admitted under Rule 92bis.**

16 The Defence contends that witnesses may move back and forth berween their core and back-
up vitness lists, provided that there has been no enlargement of the core list.” In addition, the

Defence objects to the creation of a requirement to provide interpreter’s declarations where no such

" Moricn Response, supra nere 4, paras 11, 19, 23, 28,
" First Application Response, supra note 4, para 20.
“Third Applicarion Response, supra note 4, para 12.
" Mo ien Response, supra note 4, paras 13,17, 22,25, 27, 32,35,
U s Applicarion Response, supra nore 4, paras 15, 17, 10,22, 24,30,
“ Third Application Response, sipra note 4, para 18.
“Mo-on Response, supra note 4, paras 14, 18, 29.

Fiest Application Response. supra note 4, para 31,
© Secend Application Response, supra note 4, para 12,
*Sesiv Defence Reply to Prosecution Response to Defence Motion for Admission of Evidence Pursuant to Rule 92bis, 28
February 2008, para 17 [“Marion Reply”).
7 Sesiv Reply to Prosecution Response to Sesay Defence Application for the Admission of Written Evidence Pursuant to
Rule 9205 of Witnesses DIS007, DIS00L, DIS012, DIS040, DIS071, DIS-110, DIS- 158, DIS-173, DIS-213 and DIS-
285, 12 March 2008, paras 2-3 [“First Application Reply”].

Case No. SCSLO4-15T ) 7. 15" of May 2008
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. . . . . . Coe 20 . f ‘l
requirement applied to the Prosecution during the presentation of its case.”™ As a matter of gooc
practice, however, the Defence did file interpreter’s declarations with respect to the statements of

DIS021, DIS-047, DIS 140 and DIS-283.7

17. The Defence submits, for the first time in reply, that the evidence contained in the statement
is probative of a consistent pattern of conduct that is relevant and probative of the Accused’s
i ence.” e s th 1 “admissibility under Rule
innocence.”> The Detence argues that repetitiveness is not an element of admissibility under Rule

02 his or 89(C)."

4. Submissions of the Other Parties

I8. Counsel for the Second Accused, Morris Kallon, and Counsel for the Third Accused,
Augustine Gbao, did not file any objections to the admission of the statements annexed to the

Motion or to the First, Second or Third Applications.

I1L APPLICABLE LAW

19, The Chamber notes that Article 17 of the Statute of the Special Court of Sierra Leone

provides, inter alia, that:

Rights ot the accused

2. The accused shall be entitled ro a fair and public hearing, subject to
measures ordered by the Special Court for the protection of victims and

witnesses.

4. In the determination of any charge against the accused pursuant to the
present Starute, he or she shall be enritled to the following minimum

guarantees, in full equality:

b. To have adequate time and facilities for the preparation of his or her

detence and ro communicate with counsel of his or her own choosing;

"Niotion Reply, supra note 24, paras 5-6; Sesay Reply to Prosecution Response to Sesav Detence Application for the
Adiission of the Wirmess Starement of DIS-150 under Rule 92bis, 11 March 2008, para 4 [“Second Application Reply”].

" Public with Contidential Annexes Defence Filings of Translaror Ailirmartions for Statements of DIS-021, DIS-047, DIS-
140 [M1S-283, 11 March 2038.

* Second Application Reply, supra note 26, para. 3

*Second Application Reply, thid., para 4.

Case No, SCSLAO4-15-T A 8. 15" of May 2008
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C. ['o be rried withour unduce delay;

d. To be rried in his or her presence, and to defend himself or herself in
person or through legal assistance of his or her own choosing; to be
informed, if he or she does not have legal assistance, of this right; and to have
legal ass stance assigned to him or her, in any case where the interests of
justice so require, and without payment by him or her in any such case if he
or she does not have sufficient means to pay for it;

c. To examine, or have examined, the witnesses against him or her and

to obtain the attendance and examination of witnesses on his or her behalf
under the same conditions as witnesses against him or her;

20, The Chamber further notes that Rules 26bis, 73ter{(D), 89, and 9O(F), 92bis stipulate as

toll wes:
Rule 20bis: The Chambers (adopred 29 May 2004)
The Trial chamber and the Appeals Chamber shall ensure that a trial is fair
and expeditious and that proceedings before the Special Court are conducted
in accordance with the Agreement, the Statute and the Rules, with full
respect for the rights of the accused and due regard for the protection of
victims and witnesses.
Rule 73ter: Pre-Defence Conferences (amended 13 May 2006)
The Trial Chamber or a Judge designated from among its members may
order the defence to reduce the number of witnesses, if it considers that an
excessive nunmiber of wirnesses are being called ro prove the same facts.
Rule 89: General Provisions (amended 7 March 2003)
(A) The rules of evidence set forth in this Section shall govern the
proceedings before the Chambers. The Chambers shall not be bound Dby
narional rules of evidence.
(B) In cases not otherwise provided for in this Section, a Chamber shall
apply rules of evidence which will best favour a fair determination of the
matter hefore it and are consonant with the spirit of the Statute and the
general principles of law.
() A Chamber may admit any relevant evidence.
Rule 90 Testimony of witnesses (amended 14 May 2007)
Care No=SCSL04-15T 4 9. 15" of May 2008
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The Trial Chamber shall exercise control over the mode and order of

interrogaling witnesses and presenting evidence 3o as to:

Make the inrerrogation and presentation eftective for the ascerrainment of

the rrurhs and

Avoid the wasting of time.

Rule 92bis: Alternative Proof of Facts (amended 19 November 2007)

(A) In addition to the provisions of Rule 92ter, a Chamber may, in lieu
of oral testimony, admit as evidence in whole or in part, information
including written statements and transcripts, that do not go to proof of the
acts and conduct of the accused.

(R) The information submitted may be received in evidence if, in the
view of the Trial Chamber, it is relevant to the purpose for which it is
submitted and if irs reliability is susceprible of confirmation.

(! A parry wishing to submit information as evidence shall give 10 days
notice to the opposing party. Objections, if any, must be submitred within 5

davs.
IV. DELIBERATIONS

21 In light of the commonality of facts, purpose and location of the witness statements tendered
for admission in the Motion and the First, Second and Third Applications, this Chamber deems it

mest expedient to dispose of the Motion and the three Applications in a single Decision.

22 As a preliminury matter, the Chamber notes that the procedure laid down in Rule 92bis
rec wres the party applying to submit information as evidence to give ten days notice to the opposing
Parry, and that the opposing Party is at liberty to object ro the admission of the information within

five days. The Rule makes no provision fora right of reply.

23 The Chamber observes that the records show that the Third Application was filed less than
ten days prior to the scheduled close of the Defence case, and that the Prosecution objections to the
Fir st and Second Applications were filed outside the prescribed five day limit. Whist emphasising the
need to proceed in an organised and timely manner to ensure expedition and efficiency, the
Chamber, nevertheless, will exercise its discretion under Rule 26bis to consider the merits of Motion,

th: First, Second and Third Applications, all of the Prosecution Responses and the Defence Replies.

Cose Noo SCSEAO4-15-T
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24 The Chamber is mindful of the fact that “the Rules favour a flexible approach to the issue of
admissibility of evidence, leaving the issue of weight to be determined when assessing the probative

value of the totality of the evidence.””

25, The Chamber recalls thar it first considered an application under Rule 92bis in the Decision
on Prosecution’s Request to Admit into Evidence Certain Documents Pursuant to Rules 92bis and
RO( ) in the case of Prosecuror v. Norman, Fofana and Kondewa. In that Decision, we held that
when considering whether a document is admissible under Rule 92bis, it should be determined
whether the document was relevant, whether it possessed sufficient indicia of reliability and whether
its admission would not prejudice unfairly the opposing Party.” Since that Decision, Rule 92bis has
been amended, requiring the Chamber now also to determine whether the document contains
infernation that goes to proof of the acts or conduct of the accused. Consistent with the amended

92151A), such information is now inadmissible under this provision.

20. It is evident that the absence of any objections from the Parties to the admission of a
srateraent under Rule 92bis is not a sina qua non of admissibility, and that the Chamber must ensure

that cach tendered statement is properly admissible under Rule 92bis.

27. We opine that it is settled law that Rule 92bis allows for the alternative proof of facts, not of

opinions.

8. It is also our considered view that evidence admitted under Rule 92bis must be relevant to the
pu-pose for which its admission is sought. It is noteworthy that the Defence seeks to admit the 23
withess statements on the basis that they provide social and economic background information on

the everyday life conditions of the inhabitants of the respective areas.”’ Upon careful consideration of

osecntor v Sesay, Kallon and Gbao, SCS1-04-15-T, Ruling on Gbao Application to Exclude Evidence of Prosecution
Wi ness Mr. Koker, 23 Mav 2005, para. 4. See also, Prosecutor v. Norman, Kondewa and Fofana, SCSL-04-14-AR65, Fotana
- A opeal Against Decision Refusing Bail, 11 March 2005, paras 22-24 and Prosecutor v. Sesay, Kallon and Gbao, SCSL04-
15T, Ruling on the 1denti ication of Signatures by Wimness TF1-360, 14 October 2005, para. 4.

Posecutor v. Norman, Fojana and Kondewa, SCSL-04-14-T, Decision on Prosecution’s Request to Admit into Evidence
Cemain Documents Pursuant to Rules 92bis and 8%(C), 15 July 2005, p. 4 [“Norman et al. 92bis and 8%C) Decision”];
Pro. coitor v Norman, Fofara and Kondewa, SCSL-04-14-T, Decision on Fofana Request to Admit Evidence Pursuant to
Ru o 92bis, © October 2000, p. 4.

U Prosecutor v, Norman, Fotana and Kondewa, SCSL-04-14-T, Decision on Fofana Request to Admit Evidence Pursuant to
Ru = 92bis, 9 October 2003, paras 22-23 {“Fofana 92bis Decision”]; Norman et al. 92bis and 89(C) Decision, supra note 31,
P

S Morion, supra note 1, pera 8 Sesay Defence Application for the Admission of the witness Statement of DIS-150 under
Rut > 2bis, 29 February 2008, para 8; Third Application, supra note 1, para 8.

Case No. SCSL04-15-T 1. 15" of May 2008
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the statements, the Chamber finds that at least some of the statements are relevant to this stated

purpose.

1. Reliability and the Need for Interpreter’s Declarations

20. On the issue of reliability and the need for interpreters’ declarations, it is the Prosecution’s
subraission that a number of the witness statements are inadmissible because they fail to meet the
necessary threshold of reliability. Although the Defence opposes the creation of a requirement for
interpreter's declarations, the Defence has submitted these declarations in relation to four of the six

witness statements to which the Prosecution has objected.

30, As a matter of ‘aw, the Chamber notes that the Appeals Chamber has held that “proof of
reliability is not a condition of admission: all that is required is that the information should be

capable of corroboration in due course”.** This Trial Chamber has also held that:

[Thel requirement under this Rule of such information being capable of

corroborztion in due course leaves open the possibility for the Chamber to

determine the reliability issue at the end of the trial in light of all evidence

presented in the case and decide whether the information is indeed

corrohoreted by other evidence presented at trial,” and what weight, if any,

should the Chamber artach to it." [all footnotes in original]
3t [t is sertled law that simply admitting a document into evidence does not amount to a finding
rhat the evidence is ercdible. This Chamber has never required the inclusion of an interpreter’s
declaration as a condition precedent to the admissibility of a written witness statement, even where
rhe wirness is illiterate. We therefore decline to create such a requirement at this late stage of the trial.

The Chamber will take into account the nature and source of the information when it assesses the

. : : i
probative value of any evidence.

" Prosecutor 1. Novman, Forana and Kondeaea, SCSL-04-14-AR73, Fofana - Decision on Appeal Against “Decision on
Prose wion's Mation tor Jucicial Notice and Admission of Fvidence”, 16 May 2005, para 26; See also Norman et al. 92bis
and &S00 Decision, supra nere 31, p. 4.

For example, in the Kovacevie case, the ICTY Trial Chamber admirred the report from a member of the Comumission of
Experrs, including analysis, but rhe Chamber explicitly stated rhat there was no question of the defendant being convicted
ot anv count based on this evidence alone: Prosecutor ¢. Kovacevie, transcript 6 July 1998, p. 71.

U Novman et al. 92bis and 89(0) Decision, supra note 31, p. 4.

Fojema Y2bis Decision, supra note 32, para 18

* Nomman et al. 92bis and 89() Decision, supra note 31, p. 5.

o

Case No. SCSLA04-15T /) 12. 15" of May 2008
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2. Acts and Conduct of the Accused

32, As regards the issue of the acts and the conduct of the accused as part of the Rule 92bis
equation, the Chamber recalls that following the November 2006 Plenary Session, which took place
after the close of the Prosecution case, Rule 92bis was amended to exclude the admission of
mtormation that goes to proof of the acts and conduct of the accused. In its Decision on
Prosecution’s Request to Admit into Evidence Certain Documents Pursuant to Rules 92bis and
89(.), this Chamber took guidance from the International Criminal Tribunal for the Former
Yueoslavia (“ICTY”), where it was held that “the phrase, ‘acts and conduct of the accused’ is a plain

expression and should be given its ordinary meaning: deeds and behaviour of the accused”.”’

33 We recall thar the definition of the phrase “acts and conduct of the accused” used in the Trial
Chimber's Decision in Milosevic was elaborated upon by the ICTY Appeals Chamber in the case of
Pro: ccutor o Stanisiae Golic in these terms:

Rule 925is(A) excludes any written statement which goes to proof of any act
or conduict of the accused upon which the prosecution relies to establish -

() that the accused commitred (that is, that he personally physically
perpetrated) any of the crimes charged himself, or

() that he planned, instigated or ordered the crimes charged, or

() that he otherwise aided and abetred those who actually did conmirt the
crimes in their planning, preparation or execurion ot those crimes, or

() that he was asuperior to those who actually did commit the crimes, or

() thar he knew or had reason ro know that those crimes were abourt to be
or had been committed by his subordinates, or

€h) that he tailed to take reasonable steps to prevent such acts or to punish
those who carried out those acts.

Where the prosecution case is that the accused participated in a joint
crimina enterprise, and is therefore liable for the acts of others in that joint
crimina enterprise, Rule 92bis(A) excludes also any written statement which
ooes to proof of any act or conduct of the accused upon which the
prosecu-ion relies to establish -

(@  thar he had parricipated in thar joint criminal enterprise, or that he
shared with the person who actually did commit the crimes charged the

requisite intent for those crimes

Iow, po o, civing Prosecetor o Mitosevie, 1T02-54-T, Decision on Prosecution’s Request to Have Written Statements
Admited Under Rule 920is, 21 March 2002, para 22 [“Milosevic”}.
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(1) that he shared with the person who actually did commit the crimes
charged the requisite intent for those crimes.*” [emphasis in original,

foomortes omitted]

"

4 The [CTY Appeals Chamber held thar the phrase “acts and conduct of the accused”™ also
incldes the relevant state of mind of the accused. Therefore, “a written statement which goes to
proot of any act or conduct of the accused upon which the Prosecution relies to establish that state of
mind is not admissible.”*" [emphasis in original] However, the acts and conduct of other individuals
proven by statements admitted under Rule 92bis may be relied upon to establish the state of mind of
the accused . The Chamber considers that this statement of law would apply equally to evidence

intr»cuced by the Accused.

35. The Chamber accordingly finds the above interpretation of the phrase “acts and conduct of
the sccused” to be instructive, and has considered whether the information that the Defence seeks to

have admirted falls witl in this definition.

3. Cross-examination under Rule 92 bis

30, As o the issue of crossexamination, the Chamber also recalls that under the former Rule
02h, intormation going to proof of the acts and conduct of the accused was admissible. It was,
however, for the Chamber to determine whether information went to proof of the acts and conduct
of t e accused in order to determine whether fairness required that the witness be produced for cross-
examination by the opposing party. From the plain and literal interpretation of the amended Rule
92bhis, information goirg to prove the acts and conduct of the accused is inadmissible. The Chamber
will consider whether cross-examination should be permitted in relation to any admissible

. . i
information.

37. This Chamber nas held that “the ‘proximity to the accused of the acts and conduct which are
described in the written statement is relevant’ to the determination of whether cross-examination

should be ordered.” Information has been held to be proximate enough to the accused so as to

“ Calic, supra note 5, para 10. A similar detinition was adopted by the ICTR Trial Chamber in Bagosora, para 13
"Bacosona™).

(3 ulic, iid., para L1, See wlso Bagosora, ibid., para 13.

G i, ibid,

B Prosecutor v Sesay, Kallon and Gbao, SCSL-04-15.T, Decision on Defence Application for the Admission of the Witness
Searonrent of DIS-129 under Rule 92bis or, in the Alternative, under Rule 92ter, 12 March 2008, p. 3 [DIS-129].

G dhid, paras 135 Nomman et al. 92bis and 89(C) Decision, supra note 31, para 21.
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req lite cross-examination where it goes to prove a critical element of the Prosecution’s case, including

the acts and conduct of others for whom the accused is said to be responsible.”

38. In our previous jurisprudence under the old Rule 92bis we distinguished “evidence regarding
the acts and conduct of others who committed the crimes for which the Accused is alleged to be
responsible” from “evidence of the acts and conduct of the Accused which establish his responsibility
tor the acts and conduct of those others.”* Under the amended Rule 92bis only the latter is
adorissible. Similarly, pursuant to the old Rule 92bis, the Chamber distinguished the acts and
conduct of the accused from information going to a critical element of the case.* Under the

amended Rule 92bis, only the latter is admissible.

39, We note that many of the Prosecution’s objections to the admissibility of the witness
stateraents in question fail to appreciate the distinction made in this Chamber’s previous
jurisprudence  between “acts and conduct of the accused”, which is now inadmissible, and
information that is proximate enough to the accused so as to require cross-examination. It is the
Chamber’s view that the phrase “acts and conduct of the accused” should not be expanded to include
all Tarormation that goes to a critical issue in the case or that is material to the Prosecution's theories
of point criminal enterprise or command responsibility.®™ Rule 92bis provides no judicial warrant for

SUC tan cxpnnsion.

40. Applying the toreeoing principles, the Chamber finds that the vast majority of the
information contained in the witness statements annexed to the Motion and the three Applications
has already been testified to by viva voce witnesses who have been cross-examined by the Prosecution.
This is an important consideration for the Chamber in determining whether to order cross-

exa nm:nation on any of the otherwise admissible witness statements.

41. The statements of Witnesses DIS-021, DIS-023, DIS-041, DIS044, DIS-047, DIS-048, DIS.
0O5C DIS-140, DIS-283, DIS-007, DIS-011, DIS-012, DIS-040, DIS-110, DIS-158, DIS-173, DIS-213,

* Prosecutor v Sesay, Kallon ind Gbao, SCSL-04-15-T, Decision on Prosecution Notice Under Rule 92bis and 89 to Admit
the Srarement of TF1-150, 20 July 2006, para 30 [“TF1-150 Decision”]; Norman et al. 92bis and 89(C) Decision, supra note
31, o0 4y Prosecutor 1. Sesay, Kallon and Gbao, SCSL-04-15-T, Decision on the Prosecution Notice Under Rule 92his to
Aduit the Transcriprs of Tastimony of T1F1-334, 23 May 20006; DIS- 129 Decision, supra note 43, p. 3. See also Bagosora,
supra note 5; Milosevic, supra note 39, paras 24-25; Galic, supra note 5, para 13.

0 Poseeutor v, Sesay, Kallor: and Gbao, SCSL-04-15-T, Decision on the Prosecution Notice under 92bis to Admit the
Trarscripts of Testimony of TF1-256, 23 May 2006, p. 4.

© TEF-150 Decision, supra r.ote 45, para 30.

DY 3129 Decision, supra rote 43, p. 3.
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DIS150 deal with evenrs in Bombali and Tonkolili Districts and relate to times or locations falling
outside the Indictment. After careful consideration of these statements, the Chamber is of the

opir on that they primarily concern the general conditions of life for the Witnesses.

42, On the other hand, the Chamber finds that the statements of Witnesses DIS-271, DIS-071,
DI1S285, DIS067 and DIS219 relate to the Kono District are material to the allegations of
kidr wpping and torced abour made in Count 13 of the Indictment. The Chamber turther finds that
the statements of Witnesses DIS-271, DIS-285 and DIS-219 are sufficiently proximate to the accused
<O a5 to require cross-examination. The statement of Witness DIS-067, in contrast, relates primarily to
conditions of life in a single town; and, while it touches on issues that are material to the indictment,
the ntormation contained in that statement cannot be considered to be so critical to an important
issue between the Parties that tairness requires that the Prosecution be allowed to cross-examine the

. 49
Wit ess.

43, In all the circumstances, the Chamber concludes that the information contained in the
statements of Witnesses DIS-021, DIS-023, DIS-041, DIS044, DIS-047, DIS-048, DIS-050, DIS-140,
DIS 283, DISQ07, DIS011, DIS012, DIS-040, DIS-110, DIS-158, DIS-173, DIS-213, DIS150 and
DISO67 is primarily in the nature of background information and is not so proximate to the accused

thar fairness dictates thet the Prosecution be given a chance to cross-examine upon it.

Repetitiveness

44, As regards repetitious testimony, the Chamber has consistently directed all Parties in this case
to reduce to a strict minimum the number of witnesses necessary to establish their case or to
challenge the allegations in the Indictment and the testimony of the Prosecution witnesses.” The
unnecessary repetitiveness of many proposed Defence witnesses has been canvassed by this Chamber
in its recent Decision on Sesay Defence Application for a Week’s Adjournment - Insufficient
Resources in Violation of Article 17(4)(b) of the Statute of the Special Court filed on the 5% of March

200+, and its Decision on the Sesay Defence Team'’s Application for Judicial Review of the Registrar’s

4t

The Chamber notes thar the passages cited in the Prosecurion’s objections to the admission of DIS-067's statement do
not correspond ro acrual passages in rhar sratement: Third Application Response, supra note 4, para 14.

N Prcsecutor v Sesay, Kallon and Gbao, SCSL-04-14-T, Decision on Sesay Detence Application for a Week’s Adjournment -
Insufticient Resources in Violation of Article 17(4)b) of the Sratute of the Special Court, 5 March 2008, para 44 [“Sesay
Adjoarament Decision™]. See also, Prosecutor v. Sesay, Kallon and Gbao, SCSL-04-15-T, Decision on the Sesay Defence
Teant's Applicarion for Judicial Review of the Registrar’s Retusal to Provide Additional Funds tor an Additional Counsel
1< Part of the Tuplementation of the Arbitration Agreement of the 26™ of April 2007, 12 February 2008, paras 13-24.
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Ref il 1o Provide Additional Funds for an Additional Counsel as Part of the Implementation of the

Arbitration Agrecment of the 26" of April 2007 filed on the 12" of February 2008.

45, Guided by the aforesaid Decision, the Chamber stresses once again that corroboration is not
reqired before the evidence of a single witness may be accepted as proof of a particular fact. While
recognising that corrcboration may enhance the probative value of a piece of evidence when
cva wating the credibility of all witnesses who have testified to particular facts,”’ the Chamber
reitorates that

this cardinal and well established principle should not provide a platform or a

justification for parties to adduce evidence that is unnecessarily long or

repetitive even if it were conceded rhat these repeated facts which rebut or

contradict the core allegations that have been made by the Prosecution in the
Indictment as well as in the testimony of their witnesses, were relevant.’”

40. We opine again that the practice of leading evidence which is largely repetitive results “in an
unrccessary consumption of valuable Court time” and can render “inefficacious, the application of
the notion of judicial zconomy™.”" It is still the Chamber’s view that although the cumulative nature
of ~idence sought to be admitted under Rule 92bis may be a factor favouring admission in some
situarions, “this is not an invitation to tender unnecessarily cumulative or repetitive evidence, which

would affect the expeditious nature of the proceedings.””*

47 We find significantly that the majority of the witness statements submitted in the Motion, the
Firer. Second and Third Applications are repetitive of each other and of the viva voce testimony
A ady heard by this Chamber. Of the 23 witness statements concerned in this Decision, nine of
ther describe the conditions of daily life in a single town in Bombali District during the same time
pe-iod; a further five relate information regarding conditions in Kono District, largely within the
«atne time period; and, the remaining nine statements relate primarily to a small number of towns in

the Tonkolili District, and describe the same events during the same time period.

48. It is also our considered view that the admission of 23 repetitive statements would result in

duplicating evidence and hence delaying the proceedings by unnecessarily increasing the size of the

sy Adjournment Decision, ibid., paras 52-53. See also, Judge Richard May and Marieke Wierda, International and
Co aparative. Criminal Laww Sevies International Criminal Evidence, (New York: Transnational Publishers, 2002), p. 120;
Prosecittor v Akayesu, ICTUV6-4.T, Tudgement (TC), 2 September 1998, para 135; Prosccutor . Alekovski, 1T-95-14-1/A,
Judzement (AC), 24 Marcli 2000, para 62.
ey Adjournment Decision, ihid., para 54.

Ihic., para 43.

T Ragosord, subra note 3, para 15 Sec also Milosevie, sipra note 39, para 27,
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case This is all the more true in the case of statements that contain information sufficiently

prosimate to the accused so as to require crossexamination, but which are unduly duplicative of

rest mony already heard by this Chamber.

49, The Chamber, however, is of the view that certain of the witness statements contain
admissible information which the Chamber does not consider to be unduly repetitive. The Chamber
considers thar the witness statements listed below provide the Chamber with some new intformation

and are otherwise admissible under Rule 92bis.

V. DISPOSITION
PURSUANT to Rules 26bis, 73ter(D) 89(C), 90(F) and 92bis of the Rules of Procedure and Evidence;

ORDERS AS FOLLOWS:

. That the Motion and the three Applications relating to all the witnesses referred to therein

are consolidated and will be ruled upon in a single Consolidated Decision by the Chamber;

2 That the Deferice requests contained in the three Applications and the one Motion for the
admission of witness statements without cross-examination under Rule 92bis, are partially
granted in respect of the following witness statements, except that the portions of the
statements indicated herein and reproduced in the Annex to this Decision shall be excised
where they are madmissible under Rule 92bis for the reasons indicated below:

A. The stitement of DIS050 is admissible, with the following exceptions: the
penultimate paragraph of the statement shall be excised because it consists of
inadmissible opinion evidence, with the exception of the fourth sentence. The final
sentence of the statement shall also be excised because it goes to proving the acts or
conduc- of the accused.

B. The statement of DIS-140 is admissible, with the following exceptions: the final
paragranh on p. 24301, which continues as the first paragraph on p. 24302, along
with the second and penultimate paragraphs on p. 24302, shall be excised as they go
to prove the acts and conduct of the First Accused, Issa Hassan Sesay. Similarly, the
final paragraph on p. 24302, which continues onto p. 24303, the second paragraph

Cace No. SCSLO4-15.T 1 8. 15% of May 2008
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on p. 24304, the final sentence of the penultimate paragraph on p. 24306 and the

final paragraph on that page shall be excised for the same reason.
C. The stazement of DIS-213 is admissible in its entirety.

D. The Defence may choose to tender the statement of either DIS-040 or DIS-150, but
not both. If the Defence chooses to tender the statement of DIS-040, the final two
sentences of the third paragraph on p. 24480 shall be excised since they go to proof of
the acts and conduct of the First Accused, Issa Hassan Sesay, and the Second Accused,

Morris Kallon.
E. The statement of DIS-067 is admissible in its entirety.

3. That the Defence Motion and three Applications in respect of the statements of Witnesses
DIS021, DISN23, DIS-041, DIS-044, DIS047, DIS-048, DIS-271, DIS-283, DIS-007, DIS-
011, DIS012, DIS071, DIS-110, DIS-158, DIS-173, DIS-285 and DIS-219 are denied in their

cntirety.

Done at Freetown, Sierra Leone, this 15" day of
o< ‘N> ————

Hor. “ustice Pierre Boutet Hon. Justice Bankole

Thompson
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