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I. INTRODUCTION

I. The Defence files this reply to the response to the Defence preliminary

motion entitled "Preliminary Motion Based on lack of Jurisdiction: Command

Responsibility" (the "Second Preliminary Motion"), filed on behalf of Sam

Hinga Norman (the "Accused") on 26th June 2003.

2. The Second Preliminary Motion requests the Trial Chamber to declare that it

lacks jurisdiction to try the Accused on the basis of command responsibility,

on the ground that command responsibility is not a basis for liability in

internal armed conflicts. For the reasons given below, the Response to the

Second Preliminary Motion should be dismissed in its entirety.

II. ARGUMENT

A. Should the Appeals Chamber find in favour of the Defence in

Hadzihasanovic then the Defence should be able to reserve the right to

revisit this point notwithstanding the fact that the time set out for

preliminary motion would have expired. The question is of such

importance and whilst the court is not bound by decisions of the ICTY,

they can serve as persuasive authority.
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CUSTOMARY INTERNATIONAL LAW

B. The doctrine of command responsibility cannot be said to be part of

customary international law. It is hereby submitted that its inclusion in

Additional Protocol I and its exclusion from Additional Protocol II was

nothing less than deliberate. The original parties to that agreement in their

wisdom omitted command responsibility in the very agreement which

deals with internal armed conflict in Additional Protocol 11_. Furthermore

this issue has been the subject of only one judicial decision that is the

Hadzihasanovic jurisdiction decision and the Prosecution contend that the

decision at the Trial Chamber of the International Criminal Tribunal for

the former Yugoslavia (ICTY) is not binding on this Court. Using the

Prosecution's own argument the Hadzihasanovic is not authority to support

its assertion that command responsibility forms part of customary

international law.

MISCELLANOUS

Cl. The defence relies on the reasons given in A above. The importance of the

decision in international law is of such enormity that the pending decision of the

appeals Chamber at the ICTY ought not to be side stepped and should be awaited.



Were the ICTY and the Special Court to produce differing judgements on what is

effectively the same issue and an issue that is likely to face further International

Tribunals, the result would be disastrous both for international justice and the fast

evolving new jurisprudence in international criminal law.

2. The defence refutes the insinuation that the four separate preliminary motions

were an effort to circumvent the practice direction.

3. For the foregoing reasons the prosecution's response ought to be dismissed in

its entirety.

Freetown, 14th July 2003

For the Defence
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