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I INTRODUCTION
1. The accused is charged on an indictment with the following crimes under the Statute of the

Special Court for Sierra Leone (the Statute):

COUNTS 1-2: UNLAWFUL KILLINGS

Count 1: Murder, a CRIME AGAINST HUMANITY, punishable under Article 2.a. of the
Statute of the Court;

Count 2: Violence to life, health and physical or mental well-being of persons, in particular
murder, a VIOLATION OF ARTICLE 3 COMMON TO THE GENEVA CONVENTIONS
AND OF ADDITIONAL PROTOCOL I1, punishable under Article 3.a. of the Statute.

Count 3-4: PHYSICAL VIOLENCE AND MENTAL SUFFERING

Count 3: Inhumane Acts, a CRIME AGAINST HUMANITY, punishable under Article 2.i. of the
Statute;

Count 4: Violence to life, health and physical or mental well-being of persons, in particular cruel
treatment, a VIOLATION OF ARTICLE 3 COMMON TO THE GENEVA
CONVENTIONS AND OF ADDITIONAL PROTOCOL II, punishable under Article 3.a. of
Statute.

Count 5: LOOTING AND BURNING

Count 5: Pillage, a VIOLATION OF ARTICLE 3 COMMON TO THE GENEVA
CONVENTIONS AND OF ADDITIONAL PROTOCOL II, punishable under Article 3.f. of
the Statute.

COUNTS 6-7: TERRORIZING THE CIVILIAN POPULATION and COLLECTIVE
PUNISHMENTS .
COUNT 6: Acts of Terrorism, a VIOLATION OF ARTICLE 3 COMMON TO THE
GENEVA CONVENTIONS AND OF ADDITIONAL PROTOCOL II, punishable under
Article 3.d. of the Statute.

Count 7: Collective Punishments, a VIOLATION OF ARTICLE 3 COMMON TO THE
GENEVA CONVENTIONS AND OF ADDITIONAL PROTOCOL I1, punishable under
Article 3.b. of the Statute.

COUNT 8: USE OF CHILD SOLDIERS

Count 8: Conscripting or enlisting children under the age of 15 years into armed force or groups
or using them to participate actively in hostilities, an OTHER SERIOUS VIOLATION OF
INTERNATIONAL HUMANITARIAN LAW, punishable under Article 4.c. of the Statute.

2. Pursuant to Rule 72 of the Rules of Procedure and Evidence (the Rules) the accused objects to the
jurisdiction of the Special Court for Sierra Leone (the Court) on the grounds that the Court lacks
sufficient guarantees of judicial independence as its funding arrangements create a legitimate fear of

political interference by economic manipulation.
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IL FACTS
3. On 16 January 2002 the Government of Sierra Leone and the Secretary-General of the United

Nations concluded an agreement creating this Court. Though the conflict giving rise to the crimes
allegedly within this Court’s jurisdiction had begun in 1991, the agreement leading to the Court’s creation
had its genesis in Security Council Resolution 1315(2000)' of 14 August 2000 in which the Security
Council expressed deep concern over “very serious crimes committed” in Sierra Leone and then requested
the Secretary-General negotiate an agreement creating a “special court” having jurisdiction over “those
who bear the greatest responsibility” for the crimes to which the resolution previously referred. On 4
October 2000 the Secretary-General submitted a report to the Security Council’> which included a draft
agreement and statute for the proposed court and which addressed, among other things, the structure and
funding of the Court. The Secretary-General commented that a “special court based on voluntary
contributions would be neither viable nor sustainable” and that “the only realistic solution is financing
through assessed contributions. This would produce a viable and sustainable financial mechanism
affording secure and continuous funding” The Secretary-General’s report was followed by a report
from the Security Council® dated 16 October 2000 on the UN mission in Sierra Leone. The report took
note of President Kabbah’s recommendation the Special Court be set up soon and that it be funded from

assessed (rather than voluntary) contributions from UN member States’.

4. In a 22 December 2000 letter to the Secretary-General, the President of the Security Council
suggested the establishment of a “management or oversight committee” for the Court and addressed
funding issues, in particular the Security Council’s insistence that the Court be funded by voluntary
contributions despite the resistance of the Secretary-General and government of Sierra Leone. In a 12
January 2001 reply to the President of the Security Council’s letter, the Secretary-General once again
pointed out the problems with such a funding arrangement but agreed the committee suggested by the
Security Council should be created. Though the government of Sierra Leone agreed in principle to the
creation of the Court on 9 February 2001 lack of funds prevented conclusion of the agreement creating

the Court until 16 January 2002.

5. As currently constituted and despite the misgivings of the parties to the agreement creating it, the

Special Court depends on voluntary contributions from States for its funding. The practice in this regard

! attached as annex 1

2 attached as annex 2.

® annex 2, paragraphs 70 & 71.
4 attached as annex 3.

3 annex 3, paragraph 48.
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has been that States pledge amounts for each year of the Court’s operations and are then requested to meet
those pledges with actual payments. States do not always pay the money pledged. According to the latest
information available from the Registrar®, donors to the court have pledged and given the following

amounts (in $US) in relation to the Court’s second year budget:

Outstanding
Country Pledges Amount Date Received Pledges
Canada $450,000.00 $324,740.19 $125,259.81
Cyprus 15,000.00 15,000.00 14/03/2003 -
Czech Republic 100,000.00 100,000.00
Denmark 120,000.00 145,074.71
Ireland 215,000.00 250,951.04 14/03/2003
Lesotho 30,000.00 30,000.00
Luxembourg 24,580.00 14/03/2003
Mauritius 1,500.00 1,500.00
Netherlands 3,800,000.00 3,800,000.00
Nigeria 90,000.00 14/03/2003
South Africa 10,000.00 10,000.00
United Kingdom 2,800,000.00 3,227,980.00 28/05/2003
United States 5,000,000.00 5,000,000.00 14/03/2003 -
Germany 500,000.00 500,000.00 Year 2002 -
Norway 500,000.00 499,970.00 Year 2002
Cyprus 15,000.00 22/04/2003
Luxemburg 27,347.50 28/05/2003
1

Finland g 150,000.00 150,000.00

$13,691,500.00 $10,120,643.44 $4,216,759.81

*Nigeria contributed $100, 000.00 but its $10, 000.00 pledge for the Court’s first year of operations had
not been paid.
(1) Finland's contribution is a grant.

6. The management committee of the Court has final say with respect to the budget of the Court for
each fiscal year which starts in July of each year. The Registrar has submitted a budget requesting $US33
million funding for the Court’s operations in 2003-04. At the moment the Court has pledges from donor
States for its second year amounting to $US13, 691, 500. According to the information available from

the Registrar’s office, $US10, 120, 643.44 of those pledges have been paid.

® An Excel spreadsheet forwarded to the Defence Office on 16 June 2003 — the e-mail message forwarding the
information is attached as annex 4.
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7. The Court’s management committee consists of representatives from Canada (the committee’s

chair), the United Kingdom, the United States, the Netherlands, Nigeria, Lesotho, Sierra Leone.

8. The accused submits the management committee, Registrar and Chambers view the completion
of trials within the Court’s 3-year mandate as their top priority. In the Court’s promotional brochure, the
President of the Court notes “we have a three year mandate and have adopted some original rules and

procedures to ensure that our trials are fair, without being excessively delayed or expensive.”’

9. According to information received from the Defence Office of the Special Court, the judges of
the Court are paid according to a one-year contract which they enter into for the term of each budgetary
year. The form of the contract and its terms are similar to contracts for other staff of the Court. In
accordance with Article 2.4 of the Agreement, and despite the shorter length of their employment

contracts, the judges of the Court are appointed for a three-year term and are eligible for re-appointment.

. LAW

A. THE GUARANTEE OF AN INDEPENDENT TRIBUNAL

1) Under International Law

10. Every significant international human rights instrument guarantees an individual the right to an

independent tribunal to determine the charge against him or her. Article 10 of the Universal Declaration
of Human Rights, article 14 of the International Covenant on Civil and Political Rights, article 6 of the
European Convention for the Protection of Human Rights, article 8 of the American Convention on
Human Rights, and article 7 of the African Charter on Human and Peoples’ Rights® differ in their
language but agree that an impartial and/or independent tribunal is a minimum human rights guarantee.
In addition, the Basic Principles on the Independence of the Judiciary’ (endorsed by the General
Assembly in resolution 40/32 of 29 November 1985 and resolution 40/146 of 13 December 1985) creates
a duty on the part of every state to “respect and observe the independence of the judiciary” and “to
provide adequate resources to enable the judiciary to properly perform its functions”. As the appellate
chamber of the ICTY in Furundzija points out', this right is “an integral component of the requirement

that an accused should have a fair trial” — a right guaranteed by Article 17 of this Court’s Statute.

7 See annex 5 at p.1.

¥ annexes 6-10 respectively

? attached as annex 11.

' annex 12 at paragraph 177.
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11. Independence and impartiality are closely linked but not synonymous concepts. Impartiality is a
specific concern relating to individual judges and parties. It concerns traits unique to individuals or
situations. Independence, on the other hand, concerns a status or relationship to others. Inquiries into the
impartiality will usually focus on actual relationships (family, financial, etc.) between members of a
tribunal and particular parties before that tribunal. Inquiries into judicial independence will usually focus
on the formal or institutional relationships whether between an individual member of the tribunal and
others or the tribunal as a whole. Thus the appellate chamber of the ICTR in the application for revision in
Barayagwiza pointed out'' that the Attorney General for Rwanda’s threats that his government would not
cooperate with the tribunal should its original decision to release the accused stand were not properly
considered by the tribunal if it were to remain independent. The appellate chamber stressed,

the Tribunal is an independent body, whose decisions are based solely on justice and law. If its
decision in any case should be followed by non-cooperation, that consequence would be a matter
for the Security Council [emphasis added].

12. Both concepts are in turn linked to the concept of apprehended bias. The European Court of
Human Rights has held that an individual’s right under Article 6(1) of the European Convention is
violated where the public is “reasonably entitled” to entertain doubts as to the independence or
impartiality of a tribunal, where there are “legitimate grounds for fearing” the tribunal is not independent
or impartial, where “there are ascertainable facts that may raise doubts” as to independence or
impartiality, or where such doubts can be “objectively justified”’>. In the international context, the
appellate chamber of the ICTY in Furundzija echoed this language when it held that there is a “general
rule” requiring that a “Judge should not only be subjectively free from bias, but also . . . there should be

nothing in the surrounding circumstances which objectively gives rise to an appearance of bias”.

2) Guarantees of Independence Before the ICTY, ICTR and ICC

'""annex 13 at paragraph 34. See also the Declaration of Judge Nieto-Navia at paragraphs 1-18 and in particular
paragraph 9:

The concept of “the separation of powers” plays a central role in national jurisdictions. This concept
ensures that a clear division is maintained between the functions of the legislature, judiciary and executive
and provides that “one branch is not permitted to encroach on the domain or exercise the powers of another
branch”. It ensures that the judiciary maintains a role apart from political considerations and safeguards its
independence.

Judge Nieto-Navia went on to hold that the same principle with respect to judicial independence from State
influence applies in the international criminal tribunals.

2 B. Emmerson & A. Ashworth, Human Rights and Criminal Justice (London: Sweet & Maxwell, 2001) at p.367-
73. Attached as annex 14.

LG
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13. The terms of the statutes and rules of the ICTY and ICTR are identical on issues relevant to the
judicial independence argument raised by the accused. Articles 13bis and 13ter of the statutes provide for
the election of permanent and ad litem judges by the General Assembly. Article 32 of the ICTY Statute
and Article 30 of the ICTR Statute state that any expenses of the tribunals shall be borne by the regular
budget of the UN in accordance with Article 17 of its Charter by which the General Assembly apportions
expenses among the member States. In practice this means that the budget for each tribunal is subsumed
within the larger UN budget paid for by the contributions of all member States. While States may choose
to withhold their apportioned contribution to the UN’s overall budget they would have no ability to
withhold contribution to one or both tribunals specifically. There is a marked contrast between the

financial and administrative structures of these tribunals and the Special Court.

14. Part 4 of the Rome Statute of the ICC addresses the qualification, appointment, disqualification
and payment of the staff of that court including the judiciary. Judges are elected by State parties to the
ICC’s treaty from a list of qualified candidates submitted by State parties. Article 40 mandates that
judges “shall be independent in the performance of their functions”. Article 41, supplemented by Rule
34 of the court’s Rules of Procedure and Evidence, prohibits a judge from sitting on a case where his or
her impartiality may be questioned and empowers a majority of the court’s judges to determine the
qualification of a judge where such an allegation is made. Although there is a limited exception”, judges

are only permitted to serve for one, nine-year, term.

15. While it has legislative, financial and administrative powers, the Assembly of States Parties has
no power of, or realistic opportunity for, influence over the judiciary of the ICC. Article 112 of the
statute limits the Assembly’s powers over the court to exclude any direct involvement with the judiciary.
More importantly, the procedure for the election of judges and the limitation on their term of service
under Article 36 create an institutional barrier to any influence being exerted over serving judges. In
general, judges are elected to one nine-year term and their salaries are fixed during that term. The
Assembly cannot alter the terms of service of the judges during their term and therefore has very little
leverage with them within the institutional structure set out by the ICC’s statute. Article 49 of the statute
gives the court’s Assembly of States Parties the power to set staff, including judicial, salaries but

prohibits their reduction during the staff member’s term of office.

B. THE LACK OF INSTITUTIONAL INDEPENDENCE OF THE JUDICIARY OF THE
SPECIAL COURT FOR SIERRA LEONE

13 see Article 36 of the Rome Statute.

L2
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16. As stated above, the administrative and financial structure of this Court stands in stark contrast to
that of the other international criminal tribunals. Whatever this Court’s Statute, Agreement and other
governing documents say about the appointment of judges and their independence', the accused submits
that Articles 6 and 7 of the Agreement create an opportunity for pressure to be brought to bear on all
organs of the Court by States who voluntarily donate to the Court’s operating budget, particularly those
States who have representatives on the Court’s Management Committee. Those Articles read:

Article 6: Expenses of the Special Court

The expenses of the Special court shall be borne by voluntary contributions from the international
community. Tt is understood that the Secretary-General will commence the process of
establishing the Court when he has sufficient contributions in hand to finance the establishment of
the Court and 12 months of its operations plus pledges equal to the anticipated expenses of the
following 24 months of the Court’s operation. It is further understood that the Secretary-General
will continue to seek contributions equal to the anticipated expenses of the Court beyond its first
three years of operation. Should voluntary contributions be insufficient for the Court to
implement its mandate, the Secretary-General and the Security Council shall explore alternate
means of financing the Special Court.

Article 7: Management Committee

It is the understanding of the Parties that interested States will establish a management committee
to assist the Secretary-General in obtaining adequate funding, and provide advice and policy
direction on all non-judicial aspects of the operation of the Court, including questions of
efficiency, and to perform other functions as agreed by interested States. The management
committee shall consist of important contributors to the Special Court. The Government of Sierra
Leone and the Secretary-General will also participate in the management committee.

As mentioned above, the Management Committee approves the Court’s yearly budget from which all

operating expenses, including judicial salaries, are paid.

14 Article 12(1) of the Statute states that the Court’s “Chambers shall be composed of . . . independent judges”.
Article 13(1) of the Statute requires that judges of the Court “be persons of high moral character, impartiality and
integrity” and that “they shall be independent in the performance of their functions and shall not accept or seek
instructions from any Government or any other source”. Article 13(3) states that each judge shall be appointed for 3
years and will be eligible for re-appointment at the end of his term.

Article 2(2) of the Agreement dictates that the Chambers “shall be composed of no fewer than eight independent
judges” and describes how those judges are to be appointed: in the Trial Chamber, one by the Government of Sierra
Leone and two by the Secretary-General of the UN from candidates nominated by States, “in particular the member
States of the Economic Community of West African States and the Commonwealth”; and, in the Appeals Chamber,
two by the government of Sierra Leone and three by the Secretary General in the same manner as those appointed by
him to the Trial Chamber. Article 6 of the Agreement requires that the expenses of the Court be paid from voluntary
contributions from the international community with provision for the Secretary General and Security Council of the
UN to “explore alternated means of financing” should those contributions prove inadequate

Rule 14(A) of the Court’s Rules require judges take an oath of office pledging their independence and impartiality.
Rule 15(A) prohibits a judge from sitting “in any case in which he has a personal interest or conceming which he
has or has had any personal association which might affect his impartiality”

0%
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17. The primary concern of the accused is this Court’s reliance on voluntary contributions to pay
judicial salaries coupled with donor States ability to approve those salaries year-to-year through the
Court’s management committee. There is nothing in the Court’s structure which prevents donor States
communicating their displeasure with judicial decisions to the Chambers or the public at large and then
acting on that displeasure when it comes time to pledging or paying contributions to the Court. The latter
action will, in turn, affect the Court’s ability to pay its judges’ salaries. Furthermore, the management
committee exerts a great degree of de facto control over every aspect of the Court’s organization through
its power to approve a budget proposed by the Registry or send it back for revision, potentially with
specific instructions as to what may be changed. The only safeguard for judicial independence in this
arrangement is the goodwill of donor States. The experience of the ICTR in the Barayagwiza case
suggests the voluntary action of States in matters as politically-charged as the prosecution of serious

international crimes is far from a sufficient safeguard.

18. While its judgment is only persuasive, in Reference re Remuneration of Judges of the Provincial
Court of Prince Edward Island, the Canadian Supreme Court has recognized that unfettered legislative or
executive control over judicial salaries inevitably compromises judicial independence. The specific issue
before that court was whether provincial government legislation which reduced the salaries of judges of
the provincial courts (equivalent to Magistrates Courts in England) unduly interfered with judicial
independence and was therefore contrary to the Canadian Constitution’s guarantee of such independence.
Guided by the reality that “an unscrupulous government could utilize its authority to set judges’ salaries
as a vehicle to influence the course and outcome of adjudication” and that judicial independence required
a “depoliticized” relationship between the judiciary and other branches of government, the Supreme Court
concluded that “any changes to or freezes in judicial remuneration require prior recourse to a special
process, which is independent, effective and objective, for determining judicial remuneration, to avoid the
possibility of, or appearance of, political interference through economic manipulation”. As a result the
Supreme Court set down guidelines for the creation of judicial compensation commissions which would
set judicial salaries independent of the executive or legislature and thereby preserve the institutional

financial independence of provincial court judges.

19. The Supreme Court of Canada’s judgment outlined above shares a common understanding among

national and international tribunals of the concept of judicial independence. For example, while not

29
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addressing directly the issue of control over judicial salaries, the ECHR in Campbell and Fell v. UK".
ruled that a court considering its own or another tribunal’s independence must consider

the manner of appointment of its members and the duration of their term of office, the existence
of guarantees against outside pressures and the question whether the body presents an
appearance of independence [emphasis added].

Similarly, the UN Human Rights Committee’s General Comment 13 on Atticle 14 of the ICCPR asked
States parties submitting reports on their compliance with that Article’s guarantee of “a fair and public
hearing by a competent, independent and impartial tribunal established by law” to

specify the relevant constitutional and legislative texts which provide for the establishment of the
courts and ensure that they are independent, impartial and competent, in particular with regard to
the manner in which judges are appointed, the qualifications for appointment, and the duration of
their terms of office; the condition governing promotion, transfer and cessation of their functions
and the actual independence of the judiciary from the executive branch and the legislative
[emphasis added].

20. Strictly speaking, this Court is not controlled by either an executive or legislature. However, the
Secretary-General, the Government of Sierra Leone, the Security Council and the Court’s management
committee collectively exercise the same powers as an executive AND legislative body in municipal law.
The powers to determine this Court’s jurisdiction, structure, administration and financing are divided
between these bodies. While there are many distinctions between these bodies and a national executive or
legislature, the accused submits none of those distinctions are relevant to the issue of whether or not there
are sufficient objective guarantees of judicial independence. More importantly, the Court is financially

dependent wholly on donor States, most of whom are represented on its management committee.

21. The accused therefore submits that the funding arrangements for paying judicial salaries
insufficiently insulate the judiciary of the Court from the possibility of financial pressure. “[T]he
possibility of, or appearance of, political interference through economic manipulation”, to borrow from
the Canadian Supreme Court, has not been avoided in the structure, administration and funding of the
Court. The absolute control of finances accorded to donor States and the management committee renders
the judiciary directly dependent on political forces for its salary year to year. A reasonable observer
apprised of the Court’s financial and administrative structure, which do not insulate the judiciary from
political pressure through financial manipulation, would have legitimate grounds to fear for its

independence.

15 ¢cited in Emmerson and Ashworth (op cit. footnote 11).
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C. REMEDY

22. The accused submits that the lack of institutional financial independence created by the Court’s
current funding arrangement adversely affects the Court’s jurisdiction, as that term is defined above. The
argument advanced above affects directly the Court’s fundamental duty to ensure each accused a fair trial.
As a result, he respectfully requests that this Court declare it lacks jurisdiction over any accused and that

this Court direct his immediate release from detention.

23. In the alternative, the accused requests that this Court stay proceedings against him and all other
accused until sufficient guarantees of institutional financial independence are put in place and that this

Court direct his immediate release from detention.

Dated at Freetown this 26" day of June 2003

N . .
\ A -

%N James Blyden Jenkins-Johnston Sulaiman|Banja Tejan-Sie
Co Sam Hinga Norman
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United Nations S/rRES/1315 (2000)

&/ \\) Security CO““Cil Distr.: General
‘\Ix ‘\/) 14 August 2000
S

00-60532 (E)

\\\\\\\\\

Resolution 1315 (2000)

Adopted by the Security Council at its 4186th meeting, on
14 August 2000

The Security Council:

Deeply concerned at the very serious crimes committed within the territory of
Sierra Leone against the people of Sierra Leone and United Nations and associated
personnel and at the prevailing situation of impunity,

Commending the efforts of the Government of Sierra Leone and the Economic
Community of West African States (ECOWAS) to bring lasting peace to Sierra
Leone,

Noting that the Heads of State and Government of ECOWAS agreed at the
23rd Summit of the Organization in Abuja on 28 and 29 May 2000 to dispatch a
regional investigation of the resumption of hostilities,

Noting also the steps taken by the Government of Sierra Leone in creating a
national truth and reconciliation process, as required by Article XXVI of the Lomé
Peace Agreement (S/1999/777) to contribute to the promotion of the rule of law,

Recalling that the Special Representative of the Secretary-General appended to
his signature of the Lomé Agreement a statement that the United Nations holds the
understanding that the amnesty provisions of the Agreement shail not apply to
international crimes of genocide, crimes against humanity, war crimes and other
serious violations of international humanitarian law,

Reaffirming the importance of compliance with international humanitarian law,
and reaffirming further that persons who commit or authorize serious violations of
international humanitarian law are individually responsible and accountable for
those violations and that the international community will exert every effort to bring
those responsible to justice in accordance with international standards of justice,
fairness and due process of law,

Recognizing that, in the particular circumstances of Sierra Leone, a credible
system of justice and accountability for the very serious crimes committed there
would end impunity and would contribute to the process of national reconciliation
and to the restoration and maintenance of peace,
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Taking note in this regard of the letter dated 12 June 2000 from the President
of Sierra Leone to the Secretary-General and the Suggested Framework attached to
it (S/2000/786, annex),

Recognizing further the desire of the Government of Sierra Leone for
assistance from the United Nations in establishing a strong and credible court that
will meet the objectives of bringing justice and ensuring lasting peace,

Noting the report of the Secretary-General of 31 July 2000 (S/2000/751) and,
in particular, taking note with appreciation of the steps already taken by the
Secretary-General in response to the request of the Government of Sierra Leone to
assist it in establishing a special court,

Noting further the negative impact of the security situation on the
administration of justice in Sierra Leone and the pressing need for international
cooperation to assist in strengthening the judicial system of Sierra Leone,

Acknowledging the important contribution that can be made to this effort by
qualified persons from West African States, the Commonwealth, other Member
States of the United Nations and international organizations, to expedite the process
of bringing justice and reconciliation to Sierra Leone and the region,

Reiterating that the situation in Sierra Leone continues to constitute a threat to
international peace and security in the region,

1. Requests the Secretary-General to negotiate an agreement with the
Government of Sierra Leone to create an independent special court consistent with
this resolution, and expresses its readiness to take further steps expeditiously upon
receiving and reviewing the report of the Secretary-General referred to in
paragraph 6 below;

2. Recommends that the subject matter jurisdiction of the special court
should include notably crimes against humanity, war crimes and other serious
violations of international humanitarian law, as well as crimes under relevant Sierra
Leonean law committed within the territory of Sierra Leone;

3. Recommends further that the special court should have personal
jurisdiction over persons who bear the greatest responsibility for the commission of
the crimes referred to in paragraph 2, including those leaders who, in committing
such crimes, have threatened the establishment of and implementation of the peace
process in Sierra Leone;

4. Emphasizes the importance of ensuring the impartiality, independence
and credibility of the process, in particular with regard to the status of the judges
and the prosecutors;

5. Requests, in this connection, that the Secretary-General, if necessary,
send a team of experts to Sierra Leone as may be required to prepare the report
referred to in paragraph 6 below;

6.  Requests the Secretary-General to submit a report to the Security Council
on the implementation of this resolution, in particular on his consultations and
negotiations with the Government of Sierra Leone concerning the establishment of
the special court, including recommendations, no later than 30 days from the date of
this resolution;
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7. Requests the Secretary-General to address in his report the questions of
the temporal jurisdiction of the special court, an appeals process including the
advisability, feasibility, and appropriateness of an appeals chamber in the special
court or of sharing the Appeals Chamber of the International Criminal Tribunals for
the Former Yugoslavia and Rwanda or other effective options, and a possible
alternative host State, should it be necessary to convene the special court outside the
seat of the court in Sierra Leone, if circumstances so require;

8.  Requests the Secretary-General to include recommendations on the
following:

(a) any additional agreements that may be required for the provision of the
international assistance which will be necessary for the establishment and
functioning of the special court;

(b) the level of participation, support and technical assistance of qualified
persons from Member States of the United Nations, including in particular, member
States of ECOWAS and the Commonwealth, and from the United Nations Mission in
Sierra Leone that will be necessary for the efficient, independent and impartial
functioning of the special court;

(c) the amount of voluntary contributions, as appropriate, of funds,
equipment and services to the special court, including through the offer of expert
personnel that may be needed from States, intergovernmental organizations and non-
governmental organizations;

(d) whether the special court could receive, as necessary and feasible,
expertise and advice from the International Criminal Tribunals for the Former
Yugoslavia and Rwanda;

9.  Decides to remain actively seized of the matter.
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S/2000/915

y Security Council

2
bkt(‘

Distr.: General
4 October 2000

Original: English

Report of the Secretary-General on the establishment of a

Special Court for Sierra Leone
I. Introduction

1.  The Security Council, by its resolution 1315
(2000) of 14 August 2000, requested me to negotiate an
agreement with the Government of Sierra Leone to
create an independent special court (hereinafter “the
Special Court”) to prosecute persons who bear the
greatest responsibility for the commission of crimes
against humanity, war crimes and other serious
violations of international humanitarian law, as well as
crimes under relevant Sierra Leonean law committed
within the territory of Sierra Leone.

2. The Security Council further requested that I
submit a report on the implementation of the
resolution, in particular on my consultations and
negotiations with the Government of Sierra Leone
concerning the establishment of the Special Court. In
the report I was requested, in particular, to address the
questions of the temporal jurisdiction of the Court; an
appeals process, including the advisability, feasibility
and appropriateness of an appeals chamber in the
Special Court, or of sharing the Appeals Chamber of
the International Tribunals for the Former Yugoslavia
and for Rwanda; and a possible alternative host State,
should it be necessary to convene the Special Court
outside the seat of the Court in Sierra Leone, if
circumstances so require.

3. Specific recommendations were also requested by
the Security Council on the following issues:

(a) Any additional agreements that might be
required for the provision of the international
assistance necessary for the establishment and

functioning of the Special Court;
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(b) The level of participation, support and
technical assistance of qualified persons required from
Member States, including, in particular, States
members of the Economic Community of West African
States (ECOWAS) and the Commonwealth, and from
the United Nations Mission in Sierra Leone
(UNAMSIL) that would be necessary for the efficient,
independent and impartial functioning of the Special
Court;

(c) The amount of voluntary contributions of
funds, equipment and services, including expert
personnel from States, intergovernmental organizations
and non-governmental organizations;

(d) Whether the Special Court could receive, as
necessary and feasible, expertise and advice from the
International Tribunals for the Former Yugoslavia and
for Rwanda.

4.  The present report, submitted in response to the
above requests, is in two parts. The first part (chaps. II-
VI) examines and analyses the nature and specificity of
the Special Court, its jurisdiction (subject-matter,
temporal and personal), the organizational structure
(the Chambers and the nature of the appeals process,
the offices of the Prosecutor and the Registry),
enforcement of sentences in third States and the choice
of the alternative seat. The second part (chaps. VII and
VIII) deals with the practical implementation of the
resolution on the establishment of the Special Court. It
describes the requirements of the Court in terms of
personnel, equipment, services and funds that would be
required of States, intergovernmental and non-
governmental organizations, the type of advice and
expertise that may be expected from the two
International Tribunals, and the logistical support and
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security requirements for premises and personnel that
could, under an appropriate mandate, be provided by
UNAMSIL. The Court’s requirements in all of these
respects have been placed within the specific context of
Sierra Leone, and represent the minimum necessary, in
the words of resolution 1315 (2000), “for the efficient,
independent and impartial functioning of the Special
Court”. An assessment of the viability and
sustainability of the financial mechanism envisaged,
together with an alternative solution for the
consideration of the Security Council, concludes the
second part of the report.

5.  The negotiations with the Government of Sierra
Leone, represented by the Attorney General and the
Minister of Justice, were conducted in two stages. The
first stage of the negotiations, held at United Nations
Headquarters from 12 to 14 September 2000, focused
on the legal framework and constitutive instruments
establishing the Special Court: the Agreement between
the United Nations and the Government of Sierra
Leone and the Statute of the Special Court which is an
integral part thereof. (For the texts of the Agreement
and the Statute, see the annex to the present report.)

6. Following the Attorney General’s visit to
Headquarters, a small United Nations team led by
Ralph Zacklin, Assistant Secretary-General for Legal
Affairs, visited Freetown from 18 to 20 September
2000. Mr. Zacklin was accompanied by Daphna
Shraga, Senior Legal Officer, Office of the Legal
Counsel, Office of Legal Affairs; Gerald Gang,
Security Coordination Officer, Office of the United
Nations Security Coordinator; and Robert Kirkwood,
Chief, Buildings Management, International Tribunal
for the Former Yugoslavia. During its three-day visit,
the team concluded the negotiations on the remaining
legal issues, assessed the adequacy of possible
premises for the seat of the Special Court, their
operational state and security conditions, and had
substantive discussions on all aspects of the Special
Court with the President of Sierra Leone, senior
government officials, members of the judiciary and the
legal profession, the Ombudsman, members of civil
society, national and international non-governmental
organizations and institutions involved in child-care
programmes and rchabilitation of child ex-combatants,
as well as with senior officials of UNAMSIL.

7. In its many meetings with Sierra Leoneans of all
segments of society, the team was made aware of the
high level of expectations created in anticipation of the

establishment of a special court. If the role of the
Special Court in dealing with impunity and developing
respect for the rule of law in Sierra Leone is to be fully
understood and its educative message conveyed to
Sierra Leoneans of all ages, a broad public information
and education campaign will have to be undertaken as
an integral part of the Court’s activities. The purpose of
such a campaign would be both to inform and to
reassure the population that while a credible Special
Court cannot be established overnight, everything
possible will be done to expedite its functioning; that
while the number of persons prosecuted before the
Special Court will be limited, it would not be selective
or otherwise discriminatory; and that although the
children of Sierra Leone may be among those who have
committed the worst crimes, they are to be regarded
first and foremost as victims. For a nation which has
attested to atrocities that only few societies have
witnessed, it will require a great deal of persuasion to
convince it that the exclusion of the death penalty and
its replacement by imprisonment is not an “acquittal”
of the accused, but an imposition of a more humane
punishment. In this public information campaign,
UNAMSIL, alongside the Government and non-
governmental organizations, could play an important
role.

8.  Since the present report is limited to an analysis
of the legal framework and the practical operation of
the Special Court, it does not address in detail specifics
of the relationship between the Special Court and the
national courts in Sierra Leone, or between the Court
and the National Truth and Reconciliation
Commission. It is envisaged, however, that upon the
establishment of the Special Court and the appointment
of its Prosecutor, arrangements regarding cooperation,
assistance and sharing of information between the
respective courts would be concluded and the status of
detainees awaiting trial would be urgently reviewed. In
a similar vein, relationship and cooperation
arrangements would be required between the
Prosecutor and the National Truth and Reconciliation
Commission, including the use of the Commission as
an alternative to prosecution, and the prosecution of
juveniles, in particular.
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II. Nature and specificity of the
Special Court

9. The legal nature of the Special Court, like that of
any other legal entity, is determined by its constitutive
instrument. Unlike either the International Tribunals
for the Former Yugoslavia and for Rwanda, which were
established by resolutions of the Security Council and
constituted as subsidiary organs of the United Nations,
or national courts established by law, the Special Court,
as foreseen, is established by an Agreement between
the United Nations and the Government of Sierra
Leone and is therefore a treaty-based sui generis court
of mixed jurisdiction and composition. Its
implementation at the national level would require that
the agreement is incorporated in the national law of
Sierra Leone in accordance with constitutional
requirements. Its applicable law includes international
as well as Sierra Leonean law, and it is composed of
both international and Sierra Leonean judges,’
prosecutors and administrative support staff.> As a
treaty-based organ, the Special Court is not anchored in
any existing system (i.e., United Nations administrative
law or the national law of the State of the seat) which
would be automatically applicable to its non-judicial,
administrative and financial activities. In the absence
of such a framework, it would be necessary to identify
rules for various purposes, such as recruitment, staff
administration, procurement, etc., to be applied as the
need arose.’

10. The Special Court has concurrent jurisdiction
with and primacy over Sierra Leonean courts.
Consequently, it has the power to request at any stage
of the proceedings that any national Sierra Leonean
court defer to its jurisdiction (article 8, para. 2 of the
Statute). The primacy of the Special Court, however, is
limited to the national courts of Sierra Leone and does
not extend to the courts of third States. Lacking the
power to assert its primacy over national courts in third
States in connection with the crimes committed in
Sierra Leone, it also lacks the power to request the
surrender of an accused from any third State and to
induce the compliance of its authorities with any such
request. In examining measures to enhance the
deterrent powers of the Special Court, the Security
Council may wish to consider endowing it with
Chapter VII powers for the specific purpose of
requesting the surrender of an accused from outside the
jurisdiction of the Court.

11. Beyond its legal and technical aspects, which in
many ways resemble those of other international
jurisdictions, the Special Court is Sierra Leone-
specific. Many of the legal choices made are intended
to address the specificities of the Sierra Leonean
conflict, the brutality of the crimes committed and the
young age of those presumed responsible. The moral
dilemma that some of these choices represent has not
been lost upon those who negotiated its constitutive
instruments.

III. Competence of the Special Court
A. Subject-matter jurisdiction

12. The subject-matter jurisdiction of the Special
Court  comprises crimes under international
humanitarian law and Sierra Leonean law. It covers the
most egregious practices of mass killing, extrajudicial
executions, widespread mutilation, in particular
amputation of hands, arms, legs, lips and other parts of
the body, sexual violence against girls and women, and
sexual slavery, abduction of thousands of children and
adults, hard labour and forced recruitment into armed
groups, looting and setting fire to large urban dwellings
and villages. In recognition of the principle of legality,
in particular nullum crimen sine lege, and the
prohibition on retroactive criminal legislation, the
international crimes enumerated, are crimes considered
to have had the character of customary international
law at the time of the alleged commission of the crime.

1. Crimes under international law

13. In its resolution 1315 (2000), the Security
Council recommended that the subject-matter
jurisdiction of the Special Court should include crimes
against humanity, war crimes and other serious
violations of international humanitarian law. Because
of the lack of any evidence that the massive, large-
scale killing in Sierra Leone was at any time
perpetrated against an identified national, ethnic, racial
or religious group with an intent to annihilate the group
as such, the Security Council did not include the crime
of genocide in its recommendation, nor was it
considered appropriate by the Secretary-General to
include it in the list of international crimes falling
within the jurisdiction of the Court.
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14. The list of crimes against humanity follows the
enumeration included in the Statutes of the
International Tribunals for the Former Yugoslavia and
for Rwanda, which were patterned on article 6 of the
Nirnberg Charter. Violations of common article 3 of
the Geneva Conventions and of article 4 of Additional
Protocol II thereto committed in an armed conflict not
of an international character have long been considered
customary international law, and in particular since the
establishment of the two International Tribunals, have
been recognized as customarily entailing the individual
criminal responsibility of the accused. Under the
Statute of the International Criminal Court (Ico,
though it is not yet in force, they are recognized as war
crimes.

15. Other serious violations of international
humanitarian law falling within the jurisdiction of the
Court include:

(a) Attacks against the civilian population as
such, or against individual civilians not taking direct
part in hostilities;

(b) Attacks against peacekeeping personnel
involved in a humanitarian assistance or a
peacekeeping mission, as long as they are entitled to
the protection given to civilians under the international
law of armed conflict; and

(¢) Abduction and forced recruitment of
children under the age of 15 years into armed forces or
groups for the purpose of using them to participate
actively in hostilities.

16.  The prohibition on attacks against civilians is
based on the most fundamental distinction drawn in
international humanitarian law between the civilian and
the military and the absolute prohibition on directing
attacks against the former. Its customary international
law nature is, therefore, firmly established. Attacks
against peacekeeping personnel, to the extent that they
are entitled to protection recognized under international
law to civilians in armed conflict, do not represent a
new crime. Although established for the first time as an
international crime in the Statute of the International
Criminal Court, it was not viewed at the time of the
adoption of the Rome Statute as adding to the already
existing customary international law crime of attacks
against civilians and persons hors de combat, Based on
the distinction between peacekeepers as civilians and
peacekeepers turned combatants, the crime defined in
article 4 of the Statute of the Special Court is a

specification of a targeted group within the generally
protected group of civilians which because of its
humanitarian or peacekeeping mission deserves special
protection. The specification of the crime of attacks
against peacekeepers, however, does not imply a more
serious crime than attacks against civilians in similar
circumstances and should not entail, therefore, a
heavier penalty.

17. The prohibition on the recruitment of children
below the age of 15, a fundamental element of the
protection of children, was for the first time established
in the 1977 Additional Protocol II to the Geneva
Conventions, article 4, paragraph 3 (c¢), of which
provides that children shall be provided with the care
and aid they require, and that in particular:

“Children who have not attained the age of
fifteen years shall neither be recruited in the
armed forces or groups nor allowed to take part in
hostilities”.

A decade later, the prohibition on the recruitment of
children below 15 into armed forces was established in
article 38, paragraph 3, of the 1989 Convention on the
Rights of the Child; and in 1998, the Statute of the
International ~ Criminal Court criminalized the
prohibition and qualified it as a war crime. But while
the prohibition on child recruitment has by now
acquired a customary international law status, it is far
less clear whether it is customarily recognized as a war
crime entailing the individual criminal responsibility of
the accused.

18. Owing to the doubtful customary nature of the
ICC  Statutory crime which criminalizes the
conscription or enlistment of children under the age of
15, whether forced or “voluntary”, the crime which is
included in article 4 (c) of the Statute of the Special
Court is not the equivalent of the ICC provision. While
the definition of the crime as “conscripting” or
“enlisting” connotes an administrative act of putting
one’s name on a list and formal entry into the armed
forces, the elements of the crime under the proposed
Statute of the Special Court are: (a) abduction, which
in the case of the children of Sierra Leone was the
original crime and is in itself a crime under common
article 3 of the Geneva Conventions; (b) forced
recruitment in the most general sense — administrative
formalities, obviously, notwithstanding; and
(c) transformation of the child into, and its use as,
among other degrading uses, a “child-combatant”.
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2. Crimes under Sierra Leonean law

19. The Security Council recommended that the
subject-matter jurisdiction of the Special Court should
also include crimes under relevant Sierra Leonean law
committed within the territory of Sierra Leone. While
most of the crimes committed in the Sierra Leonean
conflict during the relevant period are governed by the
international law provisions set out in articles 2 to 4 of
the Statute, recourse to Sierra Leonean law has been
had in cases where a specific situation or an aspect of it
was considered to be either unregulated or inadequately
regulated under international law. The crimes
considered to be relevant for this purpose and included
in the Statute are: offences relating to the abuse of girls
under the 1926 Prevention of Cruelty to Children Act
and offences relating to the wanton destruction of
property, and in particular arson, under the 1861
Malicious Damage Act.

20. The applicability of two systems of law implies
that the elements of the crimes are governed by the
respective international or national law, and that the
Rules of Evidence differ according to the nature of the
crime as a common or international crime. In that
connection, article 14 of the Statute provides that the
Rules of Procedure and Evidence of the International
Criminal Tribunal for Rwanda shall be applicable
mutatis mutandis to proceedings before the Special
Court, and that the judges shall have the power to
amend or adopt additional rules, where a specific
situation is not provided for. In so doing, they may be
guided, as appropriate, by the 1965 Criminal Procedure
Act of Sierra Leone.

B. Temporal jurisdiction of the Special
Court

21. In addressing the question of the temporal
jurisdiction of the Special Court as requested by the
Security Council, a determination of the validity of the
sweeping amnesty granted under the Lomé Peace
Agreement of 7 July 1999 was first required. If valid, it
would limit the temporal jurisdiction of the Court to
offences committed after 7 July 1999; if invalid, it
would make possible a determination of a beginning
date of the temporal jurisdiction of the Court at any
time in the pre-Lomé period.

1. The amnesty clause in the Lomé Peace
Agreement

22. While recognizing that amnesty is an accepted
legal concept and a gesture of peace and reconciliation
at the end of a civil war or an internal armed conflict,*
the United Nations has consistently maintained the
position that amnesty cannot be granted in respect of
international crimes, such as genocide, crimes against
humanity or other serious violations of international
humanitarian law.

23. At the time of the signature of the Lomé Peace
Agreement, the Special Representative of the
Secretary-General for Sierra Leone was instructed to
append to his signature on behalf of the United Nations
a disclaimer to the effect that the amnesty provision
contained in article IX of the Agreement (“absolute and
free pardon™) shall not apply to international crimes of
genocide, crimes against humanity, war crimes and
other serious violations of international humanitarian
law. This reservation is recalled by the Security
Council in a preambular paragraph of resolution 1315
(2000).

24. In the negotiations on the Statute of the Special
Court, the Government of Sierra Leone concurred with
the position of the United Nations and agreed to the
inclusion of an amnesty clause which would read as
follows:

“An amnesty granted to any person falling
within the jurisdiction of the Special Court in
respect of the crimes referred to in articles 2 to 4
of the present Statute shall not be a bar to
prosecution.”

With the denial of legal effect to the amnesty granted at
Lomé, to the extent of its illegality under international
law, the obstacle to the determination of a beginning
date of the temporal jurisdiction of the Court within the
pre-Lomé period has been removed.

2. Beginning date of the temporal jurisdiction

25. It is generally accepted that the decade-long civil
war in Sierra Leone dates back to 1991, when on 23
March of that year forces of the Revolutionary United
Front (RUF) entered Sierra Leone from Liberia and
launched a rebellion to overthrow the one-party
military rule of the All People’s Congress (APC). In
determining a beginning date of the temporal
jurisdiction of the Special Court within the period since
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23 March 1991, the Secretary-General has been guided
by the following considerations: (a) the temporal
jurisdiction should be reasonably limited in time so
that the Prosecutor is not overburdened and the Court
overloaded; (b) the beginning date should correspond
to an event or a new phase in the conflict without
necessarily having any political connotations; and (c) it
should encompass the most serious crimes committed
by persons of all political and military groups and in all
geographical areas of the country. A temporal
jurisdiction limited in any of these respects would
rightly be perceived as a selective or discriminatory
justice.

26. Imposing a temporal jurisdiction on the Special
Court reaching back to 1991 would create a heavy
burden for the prosecution and the Court. The
following alternative dates were therefore considered
as realistic options:

(@) 30 November 1996 — the conclusion of the
Abidjan Peace Agreement, the first comprehensive
Peace Agreement between the Government of Sierra
Leone and RUF. Soon after its signature the Peace
Agreement had collapsed and large-scale hostilities had
resumed;

(b) 25 May 1997 — the date of the coup d’état
orchestrated by the Armed Forces Revolutionary
Council (AFRC) against the Government that was
democratically elected in early 1996. The period which
ensued was characterized by serious violations of
international humanitarian law, including, in particular,
mass rape and abduction of women, forced recruitment
of children and summary executions;

(¢) 6 January 1999 — the date on which
RUF/AFRC launched a military operation to take
control of Freetown. The first three-week period of full
control by these entities over Freetown marked the
most intensified, systematic and widespread violations
of human rights and international humanitarian law
against the civilian population. During its retreat in
February 1999, RUF abducted hundreds of young
people, particularly young women used as forced
labourers, fighting forces, human shields and sexual
slaves.

27. In considering the three options for the beginning
date of the temporal jurisdiction of the Court, the
parties have concluded that the choice of 30 November
1996 would have the benefit of putting the Sierra
Leone conflict in perspective without unnecessarily

extending the temporal jurisdiction of the Special
Court. It would also ensure that the most serious crimes
committed by all parties and armed groups would be
encompassed within its jurisdiction. The choice of 25
May 1997 would have all these advantages, with the
disadvantage of having a political connotation,
implying, wrongly, that the prosecution of those
responsible for the most serious violations of
international humanitarian law is aimed at punishment
for their participation in the coup d’état. The last
option marks in many ways the peak of the campaign
of systematic and widespread crimes against the
civilian population, as experienced mostly by the
inhabitants of Freetown. If the temporal jurisdiction of
the Court were to be limited to that period only, it
would exclude all crimes committed before that period
in the rural areas and the countryside. In view of the
perceived advantages of the first option and the
disadvantages associated with the other options, the
date of 30 November 1996 was selected as the
beginning date of the temporal jurisdiction of the
Special Court, a decision in which the government
negotiators have actively concurred.

28. As the armed conflict in various parts of the
territory of Sierra Leone is still ongoing, it was decided
that the temporal jurisdiction of the Special Court
should be left open-ended. The lifespan of the Special
Court, however, as distinguished from its temporal
jurisdiction, will be determined by a subsequent
agreement between the parties upon the completion of
its judicial activities, an indication of the capacity
acquired by the local courts to assume the prosecution
of the remaining cases, or the unavailability of
resources. In setting an end to the operation of the
Court, the Agreement would also determine all matters
relating to enforcement of sentences, pardon or
commutation, transfer of pending cases to the local
courts and the disposition of the financial and other
assets of the Special Court.

C. Personal jurisdiction

1. Persons “most responsible”

29. In its resolution 1315 (2000), the Security
Council recommended that the personal jurisdiction of
the Special Court should extend to those “who bear the
greatest responsibility for the commission of the
crimes”, which is understood as an indication of a
limitation on the number of accused by reference to
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their command authority and the gravity and scale of
the crime. | propose, however, that the more general
term “persons most responsible” should be used.

30. While those “most responsible” obviously include
the political or military leadership, others in command
authority down the chain of command may also be
regarded “most responsible” judging by the severity of
the crime or its massive scale. “Most responsible”,
therefore, denotes both a leadership or authority
position of the accused, and a sense of the gravity,
seriousness or massive scale of the crime. It must be
seen, however, not as a test criterion or a distinct
jurisdictional threshold, but as a guidance to the
Prosecutor in the adoption of a prosecution strategy
and in making decisions to prosecute in individual
cases.

31. Within the meaning attributed to it in the present
Statute, the term “most responsible” would not
necessarily exclude children between 15 and 18 years
of age. While it is inconceivable that children could be
in a political or military leadership position (although
in Sierra Leone the rank of “Brigadier” was often
granted to children as young as 11 years), the gravity
and seriousness of the crimes they have allegedly
committed would allow for their inclusion within the
jurisdiction of the Court.

2. Individual criminal responsibility at 15 years
of age

32. The possible prosecution of children for crimes
against humanity and war crimes presents a difficult
moral dilemma. More than in any other conflict where
children have been used as combatants, in Sierra
Leone, child combatants were initially abducted,
forcibly recruited, sexually abused, reduced to slavery
of all kinds and trained, often under the influence of
drugs, to kill, maim and burn. Though feared by many
for their brutality, most if not all of these children have
been subjected to a process of psychological and
physical abuse and duress which has transformed them
from victims into perpetrators.

33. The solution to this terrible dilemma with respect
to the Special Court® could be found in a number of
options: (a) determining a minimum age of 18 and
exempting all persons wunder that age from
accountability and individual criminal responsibility;
(b) having children between 15 to 18 years of age, both
victims and perpetrators, recount their story before the

Truth and Reconciliation Commission or similar
mechanisms, none of which is as yet functional; and
(c) having them go through the judicial process of
accountability without punishment, in a court of law
providing all internationally recognized guarantees of
juvenile justice.

34. The question of child prosecution was discussed
at length with the Government of Sierra Leone both in
New York and in Freetown. It was raised with all the
interlocutors of the United Nations team: the members
of the judiciary, members of the legal profession and
the Ombudsman, and was vigorously debated with
members of civil society, non-governmental
organizations and institutions actively engaged in
child-care and rehabilitation programmes.

35. The Government of Sierra Leone and
representatives of Sierra Leone civil society clearly
wish to see a process of judicial accountability for
child combatants presumed responsible for the crimes
falling within the jurisdiction of the Court. It was said
that the people of Sierra Leone would not look kindly
upon a court which failed to bring to justice children
who committed crimes of that nature and spared them
the judicial process of accountability. The international
non-governmental organizations responsible for child-
care and rehabilitation programmes, together with
some of their national counterparts, however, were
unanimous in their objection to any kind of judicial
accountability for children below 18 years of age for
fear that such a process would place at risk the entire
rehabilitation programme so painstakingly achieved.
While the extent to which this view represents the
majority view of the people of Sierra Leone is
debatable, it nevertheless underscores the importance
of the child rehabilitation programme and the need to
ensure that in the prosecution of children presumed
responsible, the rehabilitation process of scores of
other children is not endangered.

36. Given these highly diverging opinions, it is not
easy to strike a balance between the interests at stake. [
am mindful of the Security Council’s recommendation
that only those who bear “the greatest responsibility”
should be prosecuted. However, in view of the most
horrific aspects of the child combatancy in Sierra
Leone, the employment of this term would not
necessarily exclude persons of young age from the
jurisdiction of the Court. I therefore thought that it
would be most prudent to demonstrate to the Security
Council for its consideration how provisions on
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prosecution of persons below the age of 18 —
“children” within the definition of the Convention on
the Rights of the Child — before an international
jurisdiction could be formulated.® Therefore, in order
to meet the concerns expressed by, in particular, those
responsible for child «care and rehabilitation
programmes, article 15, paragraph 5, of the Statute
contains the following provision:

“In the prosecution of juvenile offenders,
the Prosecutor shall ensure that the child-
rehabilitation programme is not placed at risk,
and that, where appropriate, resort should be had
to alternative truth and reconciliation
mechanisms, to the extent of their availability.”

37. Furthermore, the Statute of the Special Court, in
article 7 and throughout the text, contains
internationally recognized standards of juvenile justice
and guarantees that juvenile offenders are treated in
dignity and with a sense of worth. Accordingly, the
overall composition of the judges should reflect their
experiences in a variety of fields, including in juvenile
justice (article 13, para. 1); the Office of the Prosecutor
should be staffed with persons experienced in gender-
related crimes and juvenile justice (article 15, para. 4).
In a trial of a juvenile offender, the Special Court
should, to the extent possible, order the immediate
release of the accused, constitute a “Juvenile
Chamber”, order the separation of the trial of a juvenile
from that of an adult, and provide all legal and other
assistance and order protective measures to ensure the
privacy of the juvenile. The penalty of imprisonment is
excluded in the case of a juvenile offender, and a
number of alternative options of correctional or
educational nature are provided for instead.

38. Consequently, if the Council, also weighing in the
moral-educational message to the present and next
generation of children in Sierra Leone, comes to the
conclusion that persons under the age of 18 should be
eligible for prosecution, the statutory provisions
elaborated will strike an appropriate balance between
all conflicting interests and provide the necessary
guarantees of juvenile justice. It should also be stressed
that, ultimately, it will be for the Prosecutor to decide
if, all things considered, action should be taken against
a juvenile offender in any individual case.

IV. Organizational structure of the
Special Court

39. Organizationally, the Special Court has been
conceived as a self-contained entity, consisting of three
organs: the Chambers (two Trial Chambers and an
Appeals Chamber), the Prosecutor’s Office and the
Registry. In the establishment of ad hoc international
tribunals or special courts operating as separate
institutions, independently of the relevant national
legal system, it has proved to be necessary to comprise
within one and the same entity all three organs. Like
the two International Tribunals, the Special Court for
Sierra Leone is established outside the national court
system, and the inclusion of the Appeals Chamber
within the same Court was thus the obvious choice.

A. The Chambers

40. In its resolution 1315 (2000), the Security
Council requested that the question of the advisability,
feasibility and appropriateness of sharing the Appeals
Chamber of the International Tribunals for the Former
Yugoslavia and for Rwanda should be addressed. In
analysing this option from the legal and practical
viewpoints, I have concluded that the sharing of a
single Appeals Chamber between jurisdictions as
diverse as the two International Tribunals and the
Special Court for Sierra Leone is legally unsound and
practically not feasible, without incurring unacceptably
high administrative and financial costs.

41. While in theory the establishment of an
overarching Appeals Chamber as the ultimate judicial
authority in matters of interpretation and application of
international humanitarian law offers a guarantee of
developing a coherent body of law, in practice, the
same result may be achieved by linking the
jurisprudence of the Special Court to that of the
International Tribunals, without imposing on the shared
Appeals Chamber the financial and administrative
constraints of a formal institutional link. Article 20,
paragraph 3, of the Statute accordingly provides that
the judges of the Appeals Chamber of the Special
Court shall be guided by the decisions of the Appeals
Chamber of the Yugoslav and the Rwanda Tribunals;
article 14, paragraph 1, of the Statute provides that the
Rules of Procedure and Evidence of the Rwanda
Tribunal shall be applicable mutatis mutandis to the
proceedings before the Special Court.
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42. The sharing of one Appeals chamber between alil
three jurisdictions would strain the capacity of the
already heavily burdened Appeals Chamber of the two
Tribunals in ways which could either bring about the
collapse of the appeals system as a whole, or delay
beyond acceptable human rights standards the
detention of accused pending the hearing of appeals
from either or all jurisdictions. On the assumption that
all judgements and sentencing decisions of the Trial
Chambers of the Special Court will be appealed, as
they have been in the cases of the two International
Tribunals, and that the number of accused will be
roughly the same as in each of the International
Tribunals, the Appeals Chamber would be required to
add to its current workload a gradual increase of
approximately one third.

43, Faced with an exponential growth in the number
of appeals lodged on judgements and interlocutory
appeals in relation to an increasing number of accused
and decisions rendered, the existing workload of the
Appeals Chamber sitting in appeals from six Trial
Chambers of the two ad hoc Tribunals is constantly
growing. Based on current and anticipated growth in
workload, existing trends’ and the projected pace of
three to six appeals on judgements every year, the
Appeals Chamber has requested additional resources in
funds and personnel. With the addition of two Trial
Chambers of the Special Court, making a total of eight
Trial Chambers for one Appeals Chamber, the burden
on the Yugoslav and Rwanda Appeals Chamber would
be untenable, and the Special Court would be deprived
of an effective and viable appeals process.

44. The financial costs which would be entailed for
the Appeals Chamber when sitting on appeals from the
Special Court will have to be borne by the regular
budget, regardless of the financial mechanism
established for the Special Court itself. These financial
costs would include also costs of translation into
French, which is one of the working languages of the
Appeals Chamber of the International Tribunals; the
working language of the Special Court will be English.

45. In his letter to the Legal Counsel in response to
the request for comments on the eventuality of sharing
the Appeals Chamber of the two international Tribunals

with the Special Court, the President of the
International Tribunal for the Former Yugoslavia
wrote:

“With regard to paragraph 7 of Security
Council resolution 1315 (2000), while the sharing
of the Appeals Chamber of [the two International
Tribunals] with that of the Special Court would
bear the significant advantage of ensuring a better
standardization of international humanitarian law,
it appeared that the disadvantages of this
option — excessive increase of the Appeals
Chambers’ workload, problems arising from the
mixing of sources of law, problems caused by the
increase in travelling by the judges of the Appeals
Chambers and difficulties caused by mixing the
different judges of the three tribunals — outweigh
its benefits.”®

46. For these reasons, the parties came to the
conclusion that the Special Court should have two Trial
Chambers, each with three judges, and an Appeals
Chamber with five judges. Article 12, paragraph 4,
provides for extra judges to sit on the bench in cases
where protracted proceedings can be foreseen and it is
necessary to make certain that the proceedings do not
have to be discontinued in case one of the ordinary
judges is unable to continue hearing the case.

B. The Prosecutor

47. An international prosecutor will be appointed by
the Secretary-General to lead the investigations and
prosecutions, with a Sierra Leonean Deputy. The
appointment of an international prosecutor will
guarantee that the Prosecutor is, and is seen to be,
independent, objective and impartial.

C. The Registrar

48. The Registrar will service the Chambers and the
Office of the Prosecutor and will have the
responsibility for the financial management and

external relations of the Court. The Registrar will be
appointed by the Secretary-General as a staff member
of the United Nations.

V. Enforcement of sentences

49. The possibility of serving prison sentences in
third States is provided for in article 22 of the Statute.
While imprisonment shall normally be served in Sierra
Leone, particular circumstances, such as the security
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risk entailed in the continued imprisonment of some of
the convicted persons on Sierra Leonean territory, may
require their relocation to a third State.

50. Enforcement of sentences in third countries will
be based on an agreement between the Special Court’
and the State of enforcement. In seeking indications of
the willingness of States to accept convicted persons,
priority should be given to those which have already
concluded similar agreements with either of the
International Tribunals, as an indication that their
prison facilities meet the minimum standards of
conditions of detention. Although an agreement for the
enforcement of sentences will be concluded between
the Court and the State of enforcement, the wishes of
the Government of Sierra Leone should be respected.
In that connection, preference was expressed for such
locations to be identified in an East African State.

V1. An alternative host country

51. In paragraph 7 of resolution 1315 (2000), the
Security Council requested that the question of a
possible alternative host State be addressed, should it
be necessary to convene the Special Court outside its
seat in Sierra Leone, if circumstances so required. As
the efforts of the United Nations Secretariat, the
Government of Sierra Leone and other interested
Member States are currently focused on the
establishment of the Special Court in Sierra Leone, it is
proposed that the question of the alternative seat should
be addressed in phases. An important element in
proceeding with this issue is also the way in which the
Security Council addresses the present report, that is, if
a Chapter VII element is included.

52. In the first phase, criteria for the choice of the
alternative seat should be determined and a range of
potential host countries identified. An agreement, in
principle, should be sought both from the Government
of Sierra Leone for the transfer of the Special Court to
the State of the alternative seat, and from the
authorities of the latter, for the relocation of the seat to
its territory.

53. In the second phase, a technical assessment team
would be sent to identify adequate premises in the third
State or States. Once identified, the three parties,
namely, the United Nations, the Government of Sierra
Leone and the Government of the alternative seat,
would conclude a Framework Agreement, or “an
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agreement to agree” for the transfer of the seat when
circumstances so required. The Agreement would
stipulate the nature of the circumstances which would
require the transfer of the seat and an undertaking to
conclude in such an eventuality a Headquarters
Agreement. Such a principled Agreement would
facilitate the transfer of the seat on an emergency basis
and enable the conclusion of a Headquarters
Agreement soon thereafter.

54. 1In the choice of an alternative seat for the Special
Court, the following considerations should be taken
into account: the proximity to the place where the
crimes were committed, and easy access to victims,
witnesses and accused. Such proximity and easy access
will greatly facilitate the work of the Prosecutor, who
will continue to conduct his investigations in the
territory of Sierra Leone.'® During the negotiations, the
Government expressed a preference for a West African
alternative seat, in an English-speaking country sharing
a common-law legal system.

VII. Practical arrangements for the
operation of the Special Court

55. The Agreement and the Statute of the Special
Court establish the legal and institutional framework of
the Court and the mutual obligations of the parties with
regard, in particular, to appointments to the Chambers,
the Office of the Prosecutor and the Registry and, the
provision of premises. However, the practical
arrangements for the establishment and operation of the
Special Court remain outside the scope of the
Agreement in the sense that they depend on
contributions of personnel, equipment, services and
funds from Member States and intergovernmental and
non-governmental organizations. It is somewhat
anomalous, therefore, that the parties which establish
the Special Court, in practice, are dependent for the
implementation of their treaty obligations on States and
international organizations which are not parties to the
Agreement or otherwise bound by its provisions.

56. Proceeding from the premise that voluntary
contributions would constitute the financial mechanism
of the Special Court, the Security Council requested
the Secretary-General to include in the report
recommendations regarding the amount of voluntary
contributions, as appropriate, of funds, equipment and
services to the Special Court, contributions in
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personnel, the kind of advice and expertise expected of
the two ad hoc Tribunals, and the type of support and
technical assistance to be provided by UNAMSIL. In
considering the estimated requirements of the Special
Court in all of these respects, it must be borne in mind
that at the current stage, the Government of Sierra
Leone is unable to contribute in any significant way to
the operational costs of the Special Court, other than in
the provision of premises, which would require
substantial refurbishment, and the appointment of
personnel, some of whom may not even be Sierra
Leonean nationals. The requirements set out below
should therefore be understood for all practical
purposes as requirements that have to be met through
contributions from sources other than the Government
of Sierra Leone.

A. Estimated requirements of the Special
Court for the first operational phase

1. Personnel and equipment

57. The personnel requirements of the Special Court
for the initial operational phase'' are estimated to
include:

(a) Eight Trial Chamber judges (3 sitting judges
and 1 alternate judge in each Chamber) and 6 Appeals
Chamber judges (5 sitting judges and 1 alternate
judge), 1 law clerk, 2 support staff for each Chamber
and 1 security guard detailed to each judge (14);

(b) A Prosecutor and a Deputy Prosecutor, 20
investigators, 20 prosecutors and 26 support staff;

() A Registrar, a Deputy Registrar, 27
administrative support staff and 40 security officers;

(d) Four staff in the Victims and Witnesses
Unit;

(e¢) One correction officer and 12
officers in the detention facilities.

security

58. Based on the United Nations scale of salaries for
a one-year period, the personnel requirements along
with the corresponding equipment and vehicles are
estimated on a very preliminary basis to be US$ 22
million. The calculation of the personnel requirements
is premised on the assumption that all persons
appointed (whether by the United Nations or the
Government of Sierra Leone) will be paid from United
Nations sources.

59. In seeking qualified personnel from States
Members of the United Nations, the importance of
obtaining such personnel from members of the
Commonwealth, sharing the same language and
common-law legal system, has been recognized. The
Office of Legal Affairs has therefore approached the
Commonwealth Secretariat with a request to identify
possible candidates for the positions of judges,
prosecutors, Registrar, investigators and administrative
support staff. How many of the Commonwealth
countries would be in a position to voluntarily
contribute such personnel with their salaries and
emoluments is an open question. A request similar to
that which has been made to the Commonwealth will
also be made to the Economic Community of West
African States (ECOWAS).

2. Premises

60. The second most significant component of the
requirements of the Court for the first operational
phase is the cost of premises. During its visit to
Freetown, the United Nations team visited a number of
facilities and buildings which the Government believes
may accommodate the Special Court and its detention
facilities: the High Court of Sierra Leone, the Miatta
Conference Centre and an adjacent hotel, the
Presidential Lodge, the Central Prison (Pademba Road
Prison), and the New England Prison. In evaluating
their state of operation, the team concluded that none
of the facilities offered were suitable or could be made
operational without substantial investment. The use of
the existing High Court would incur the least
expenditure (estimated at $1.5 million); but would
considerably disrupt the ordinary schedule of the Court
and eventually bring it to a halt. Since it is located in
central Freetown, the use of the High Court would
pose, in addition, serious security risks. The use of the
Conference Centre, the most secure site visited, would
require large-scale renovation, estimated at $5.8
million. The Presidential Lodge was ruled out on
security grounds.

61. In the light of the above, the team has considered
the option of constructing a prefabricated, self-
contained compound on government land. This option
would have the advantage of an easy expansion paced
with the growth of the Special Court, a salvage value at
the completion of the activities of the Court, the
prospect of a donation in kind and construction at no
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rental costs. The estimated cost of this option is $2.9
million.

62. The two detention facilities visited by the team
were found to be inadequate in their current state. The
Central Prison (Pademba Road Prison) was ruled out
for lack of space and security reasons. The New
England Prison would be a possible option at an
estimated renovation cost of $600,000.

63. The estimated cost requirements of personnel and
premises set out in the present report cover the two
most significant components of its prospective budget
for the first operational stage. Not included in the
present report are the general operational costs of the
Special Court and of the detention facilities; costs of
prosecutorial and investigative activities; conference
services, including the employment of court translators
from and into English, Krio and other tribal languages;
and defence counsel, to name but a few.

B. Expertise and advice from the two
International Tribunals

64. The kind of advice and expertise which the two
International Tribunals may be expected to share with
the Special Court for Sierra Leone could take the form
of any or all of the following: consultations among
judges of both jurisdictions on matters of mutual
interest; training of prosecutors, investigators and
administrative support staff of the Special Court in The
Hague, Kigali and Arusha, and training of such
personnel on the spot by a team of prosecutors,
investigators and administrators from both Tribunals;
advice on the requirements for a Court library and
assistance in its establishment, and sharing of
information, documents, judgements and other relevant
legal material on a continuous basis.

65. Both International Tribunals have expressed
willingness to share their experience in all of these
respects with the Special Court. They have accordingly
offered to convene regular meetings with the judges of
the Special Court to assist in adopting and formulating
Rules of Procedure based on experience acquired in the
practice of both Tribunals; to train personnel of the
Special Court in The Hague and Arusha to enable them
to acquire practical knowledge of the operation of an
international tribunal; and when necessary, to
temporarily deploy experienced staff, including a
librarian, to the Special Court. In addition, the
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International Tribunal for the Former Yugoslavia has
offered to provide to the Special Court legal material in
the form of CD-ROMs containing motions, decisions,
judgements, court orders and the like. The transmission
of such material to the Special Court in the period
pending the establishment of a full-fledged library
would be of great assistance.

C. Support and technical assistance from
UNAMSIL

66. The support and technical assistance of
UNAMSIL in  providing  security, logistics,
administrative support and temporary accommodation
would be necessary in the first operational phase of the
Special Court. In the precarious security situation now
prevailing in Sierra Leone and given the state of the
national security forces, UNAMSIL represents the only
credible force capable of providing adequate security
to the personnel and the premises of the Special Court.
The specificities of the security measures required
would have to be elaborated by the United Nations, the
Government of Sierra Leone and UNAMSIL, it being
understood, however, that any such additional tasks
entrusted to UNAMSIL would have to be approved by
the Security Council and reflected in a revised mandate
with a commensurate increase in financial, staff and
other resources.

67. UNAMSIL’s administrative support could be
provided in the areas of finance, personnel and
procurement. Utilizing the existing administrative
support in UNAMSIL, including, when feasible, shared
facilities and communication systems, would greatly
facilitate the start-up phase of the Special Court and
reduce the overall resource requirements. In that
connection, limited space at the headquarters of
UNAMSIL could be made available for the temporary
accommodation of the Office of the Prosecutor,
pending the establishment or refurbishment of a site for
the duration of the Special Court.

VIII. Financial mechanism of the
Special Court

68. In paragraph 8 (c) of resolution 1315 (2000), the
Security Council requested the Secretary-General to
include recommendations on “the amount of voluntary
contributions, as appropriate, of funds, equipment and
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services to the special court, including through the
offer of expert personnel that may be needed from
States, intergovernmental organizations and non-
governmental organizations”. It would thus seem that
the intention of the Council is that a Special Court for
Sierra Leone would be financed from voluntary
contributions. Implicit in the Security Council
resolution, therefore, given the paucity of resources
available to the Government of Sierra Leone, was the
intention that most if not all operational costs of the
Special Court would be borne by States Members of
the Organization in the form of voluntary
contributions.

69. The experience gained in the operation of the two
ad hoc International Tribunals provides an indication of
the scope, costs and long-term duration of the judicial
activities of an international jurisdiction of this kind.
While the Special Court differs from the two Tribunals
in its nature and legal status, the similarity in the kind
of crimes committed, the temporal, territorial and
personal scope of jurisdiction, the number of accused,
the organizational structure of the Court and the Rules
of Procedure and Evidence suggest a similar scope and
duration of operation and a similar need for a viable
and sustainable financial mechanism.

70. A financial mechanism based entirely on
voluntary contributions will not provide the assured
and continuous source of funding which would be
required to appoint the judges, the Prosecutor and the
Registrar, to contract the services of all administrative
and support staff and to purchase the necessary
equipment. The risks associated with the establishment
of an operation of this kind with insufficient funds, or
without long-term assurances of continuous availability
of funds, are very high, in terms of both moral
responsibility and loss of credibility of the
Organization, and its exposure to legal liability. In
entering into contractual commitments which the
Special Court and, vicariously, the Organization might
not be able to honour, the United Nations would expose
itself to unlimited third-party liability. A special court
based on voluntary contributions would be neither
viable nor sustainable.

71. In my view, the only realistic solution is
financing through assessed contributions. This would
produce a viable and sustainable financial mechanism
affording secure and continuous funding. It is
understood, however, that the financing of the Special
Court through assessed contributions of the Member

States would for all practical purposes transform a
treaty-based court into a United Nations organ
governed in its financial and administrative activities
by the relevant United Nations financial and staff
regulations and rules.

72. The Security Council may wish to consider an
alternative solution, based on the concept of a “national
jurisdiction” with international assistance, which would
rely on the existing — however inadequate — Sierra
Leonean court system, both in terms of premises (for
the Court and the detention facilities) and
administrative support. The judges, prosecutors,
investigators and administrative support staff would be
contributed by interested States. The legal basis for the
special “national” court would be a national law,
patterned on the Statute as agreed between the United
Nations and the Government of Sierra Leone (the
international crimes being automatically incorporated
into the Sierra Leonean common-law system). Since
the mandate of the Secretary-General is to recommend
measures consistent with resolution 1315 (2000), the
present report does not elaborate further on this
alternative other than to merely note its existence.

IX. Conclusion

73. At the request of the Security Council, the present
report sets out the legal framework and practical
arrangements for the establishment of a Special Court
for Sierra Leone. It describes the requirements of the
Special Court in terms of funds, personnel and services
and underscores the acute need for a viable financial
mechanism to sustain it for the duration of its lifespan.
It concludes that assessed contributions is the only
viable and sustainable financial mechanism of the
Special Court.

74. As the Security Council itself has recognized, in
the past circumstances of Sierra Leone, a credible
system of justice and accountability for the very
serious crimes committed there would end impunity
and would contribute to the process of national
reconciliation and to the restoration and maintenance
of peace in that country. In reviewing the present report
and considering what further action must be taken, the
Council should bear in mind the expectations that have
been created and the state of urgency that permeates all
discussions of the problem of impunity in Sierra Leone.
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At the request of the Government, reference in the
Statute and the Agreement to “Sierra Leonean judges”
was replaced by “judges appointed by the Government
of Sierra Leone”. This would allow the Government
flexibility of choice between Sierra Leonean and non-
Sierra Leonean nationals and broaden the range of
potential candidates from within and outside Sierra
Leone.

In the case of the Tribunals for the Former Yugoslavia
and for Rwanda, the non-inclusion in any position of
nationals of the country most directly affected was
considered a condition for the impartiality, objectivity
and neutrality of the Tribunal.

This method may not be advisable, since the Court
would be manned by a substantial number of staff and
financed through voluntary contributions in the amount
of millions of dollars every year.

Article 6, paragraph 5, of the 1977 Protocol 11
Additional to the Geneva Conventions and Relating to
the Protection of Non-international Armed Conflicts
provides that:

“At the end of hostilities, the authorities in
power shall endeavour to grant the broadest
possible amnesty to persons who have participated
in the armed conflict, or those deprived of their
liberty for reasons related to the armed conflict,
whether they are interned or detained.”

The jurisdiction of the national courts of Sierra Leone is
not limited by the Statute, except in cases where they
have to defer to the Special Court.

While there is no international law standard for the
minimum age for criminal responsibility, the ICC Statute
excludes from the jurisdiction of the Court persons under
the age of 18. In so doing, however, it was not the
intention of its drafters to establish, in general, a
minimum age for individual criminal responsibility.
Premised on the notion of complementarity between
national courts and ICC, it was intended that persons
under 18 presumed responsible for the crimes for which
the ICC had jurisdiction would be brought before their
national courts, if the national law in question provides
for such jurisdiction over minors.

The Appeals Chamber of the International Tribunal for
the Former Yugoslavia has so far disposed of a total of
5 appeals from judgements and 44 interlocutory appeals;
and the Appeals Chamber of the Rwanda Tribunal of
only 1 judgement on the merits with 28 interlocutory
appeals.
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Letter addressed to Mr. Hans Corell, Under-Secretary-
General, The Legal Counsel, from Judge Claude Jorda,
President of the International Criminal Tribuna! for the
Former Yugoslavia, dated 29 August 2000.

Article 10 of the Agreement between the United Nations
and the Government endows the Special Court with a
treaty-making power “to enter into agreements with
States as may be necessary for the exercise of its
functions and for the operation of the Court”.

Criteria for the choice of the seat of the Rwanda
Tribunal were drawn up by the Security Council in its
resolution 955 (1994). The Security Council decided that
the seat of the International Tribunal shall be determined
by the Council “having regard to considerations of
justice and fairness as well as administrative efficiency,
including access to witnesses, and economy”.

It is important to stress that this estimate should be
regarded as an illustration of a possible scenario. Not
until the Registrar and the Prosecutor are in place will it
be possible to make detailed and precise estimates.
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Annex

Agreement between the United Nations and the
Government of Sierra Leone on the Establishment of
a Special Court for Sierra Leone

Whereas the Security Council, in its resolution 1315 (2000) of 14 August
2000, expressed deep concern at the very serious crimes committed within the
territory of Sierra Leone against the people of Sierra Leone and United Nations and
associated personnel and at the prevailing situation of impunity;

Whereas by the said resolution, the Security Council requested the Secretary-
General to negotiate an agreement with the Government of Sierra Leone to create an
independent special court to prosecute persons who bear the greatest responsibility
for the commission of serious violations of international humanitarian law and
crimes committed under Sierra Leonean law;

Whereas the Secretary-General of the United Nations (hereinafter “the
Secretary-General”) and the Government of Sierra Leone (hereinafter “the
Government”) have held such negotiations for the establishment of a Special Court
for Sierra Leone (hereinafter “the Special Court”);

Now therefore the United Nations and the Government of Sierra Leone have agreed
as follows:

Article 1
Establishment of the Special Court

1. There is hereby established a Special Court for Sierra Leone to prosecute
persons most responsible for serious violations of international humanitarian law
and Sierra Leonean law committed in the territory of Sierra Leone since 30
November 1996.

2. The Special Court shall function in accordance with the Statute of the Special
Court for Sierra Leone. The Statute is annexed to this Agreement and forms an
integral part thereof.

Article 2
Composition of the Special Court and appointment of judges

1. The Special Court shall be composed of two Trial Chambers and an Appeals
Chamber.

2. The Chambers shall be composed of eleven independent judges who shall
serve as follows:

(a) Three judges shall serve in each of the Trial Chambers, of whom one
shall be appointed by the Government of Sierra Leone, and two judges appointed by
the Secretary-General upon nominations forwarded by States, and in particular the
member States of the Economic Community of West African States and the
Commonwealth, at the invitation of the Secretary-General;

(b) Five judges shall serve in the Appeals Chamber, of whom two shall be
appointed by the Government of Sierra Leone and three judges shall be appointed by
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the Secretary-General upon nominations forwarded by States, and in particular the
member States of the Economic Community of West African States and the
Commonwealth, at the invitation of the Secretary-General.

3. The Government of Sierra Leone and the Secretary-General shall consult on
the appointment of judges.

4. Judges shall be appointed for a four-year term and shall be eligible for
reappointment.

5. In addition to the judges sitting in the Chambers and present at every stage of
the proceedings, the presiding judge of a Trial Chamber or the Appeals Chamber
shall designate an alternate judge appointed by either the Government of Sierra
Leone or the Secretary-General to be present at each stage of the trial and to replace
a judge if that judge is unable to continue sitting.

Article 3
Appointment of a Prosecutor and a Deputy Prosecutor

1. The Secretary-General, after consultation with the Government of Sierra
Leone, shall appoint a Prosecutor for a four-year term. The Prosecutor shall be
eligible for reappointment.

2. The Government of Sierra Leone, in consultation with the Secretary-General
and the Prosecutor, shall appoint a Sierra Leonean Deputy Prosecutor to assist the
Prosecutor in the conduct of the investigations and prosecutions.

3. The Prosecutor and the Deputy Prosecutor shall be of high moral character and
possess the highest level of professional competence and extensive experience in the
conduct of investigations and prosecution of criminal cases. The Prosecutor and the
Deputy Prosecutor shall be independent in the performance of their functions and
shall not accept or seek instructions from any Government or any other source.

4.  The Prosecutor shall be assisted by such Sierra Leonean and international staff
as may be required to perform the functions assigned to him or her effectively and
efficiently.

Article 4
Appointment of a Registrar

1.  The Secretary-General, in consultation with the President of the Special Court,
shall appoint a Registrar who shall be responsible for the servicing of the Chambers
and the Office of the Prosecutor, and for the recruitment and administration of all
support staff, He or she shall also administer the financial and staff resources of the
Special Court.

2. The Registrar shall be a staff member of the United Nations. He or she shall
serve a four-year term and shall be eligible for reappointment.
Article 5

Premises

The Government shall provide the premises for the Special Court and such
utilities, facilities and other services as may be necessary for its operation.
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Article 6
Expenses of the Special Court®

The expenses of the Special Court shall ...

Article 7
Inviolability of premises, archives and all other documents

1. The premises of the Special Court shall be inviolable. The competent
authorities shall take whatever action may be necessary to ensure that the Special
Court shall not be dispossessed of all or any part of the premises of the Court
without its express consent.

2. The property, funds and assets of the Special Court, wherever located and by
whomsoever held, shall be immune from search, seizure, requisition, confiscation,
expropriation and any other form of interference, whether by executive,
administrative, judicial or legislative action.

3. The archives of the Court, and in general all documents and materials made
available, belonging to or used by it, wherever located and by whomsoever held,
shall be inviolable.

Article 8
Funds, assets and other property

1. The Special Court, its funds, assets and other property, wherever located and
by whomsoever held, shall enjoy immunity from every form of legal process, except
insofar as in any particular case the Court has expressly waived its immunity. It is
understood, however, that no waiver of immunity shall extend to any measure of
execution.

2. Without being restricted by financial controls, regulations or moratoriums of
any kind, the Special Court:

(a) May hold and use funds, gold or negotiable instruments of any kind and
maintain and operate accounts in any currency and convert any currency held by it
into any other currency;

(b) Shall be free to transfer its funds, gold or currency from one country to
another, or within Sierra Leone, to the United Nations or any other agency.

Article 9
Seat of the Special Court

The Special Court shall have its seat in Sierra Leone. The Court may meet
away from its seat if it considers it necessary for the efficient exercise of its
functions, and may be relocated outside Sierra Leone, if circumstances so require,
and subject to the conclusion of a Headquarters Agreement between the Secretary-
General of the United Nations and the Government of Sierra Leone, on the one
hand, and the Government of the alternative seat, on the other.

The formulation of this article is dependent on a decision on the financial mechanism of the
Special Court.
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Article 10
Juridical capacity

The Special Court shall possess the juridical capacity necessary to:

(a) Contract;

(b) Acquire and dispose of movable and immovable property;

(¢) Institute legal proceedings,

(d) Enter into agreements with States as may be necessary for the exercise of

its functions and for the operation of the Court.

Article 11
Privileges and immunities of the judges, the Prosecutor and the Registrar

1. The judges, the Prosecutor and the Registrar, together with their families
forming part of their household, shall enjoy the privileges and immunities,
exemptions and facilities accorded to diplomatic agents in accordance with the 1961
Vienna Convention on Diplomatic Relations. They shall, in particular, enjoy:

(a) Personal inviolability, including immunity from arrest or detention;

(b) Immunity from criminal, civil and administrative jurisdiction in
conformity with the Vienna Convention;

(c) Inviolability for all papers and documents;

(d) Exemption, as appropriate, from immigration restrictions and other alien
registrations;

(e) The same immunities and facilities in respect of their personal baggage
as are accorded to diplomatic agents by the Vienna Convention;

() Exemption from taxation in Sierra Leone on their salaries, emoluments
and allowances.

2. Privileges and immunities are accorded to the judges, the Prosecutor and the
Registrar in the interest of the Special Court and not for the personal benefit of the
individuals themselves. The right and the duty to waive the immunity, in any case
where it can be waived without prejudice to the purpose for which it is accorded,
shall lie with the Secretary-General, in consultation with the President.

Article 12
Privileges and immunities of international and Sierra Leonean personnel

1.  Sierra Leonean and international personnel of the Special Court shall be
accorded:

(a) Immunity from legal process in respect of words spoken or written and
all acts performed by them in their official capacity. Such immunity shall continue
to be accorded after termination of employment with the Special Court;

(b) Immunity from taxation on salaries, allowances and emoluments paid to
them.

2. International personnel shall, in addition thereto, be accorded:
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(a) Immunity from immigration restriction;

(b) The right to import free of duties and taxes, except for payment for
services, their furniture and effects at the time of first taking up their official duties
in Sierra Leone.

3. The privileges and immunities are granted to the officials of the Special Court
in the interest of the Court and not for their personal benefit. The right and the duty
to waive the immunity in any particular case where it can be waived without
prejudice to the purpose for which it is accorded shall lie with the Registrar of the
Court.

Article 13
Counsel

1. The Government shall ensure that the counsel of a suspect or an accused who
has been admitted as such by the Special Court shall not be subjected to any
measure which may affect the free and independent exercise of his or her functions.

2. In particular, the counsel shall be accorded:

(a) Immunity from personal arrest or detention and from seizure of personal
baggage;

(b) Inviolability of all documents relating to the exercise of his or her
functions as a counsel of a suspect or accused,

(¢) Immunity from criminal or civil jurisdiction in respect of words spoken
or written and acts performed in his or her capacity as counsel. Such immunity shall
continue to be accorded after termination of his or her functions as a counsel of a
suspect or accused.

Article 14
Witnesses and experts

Witnesses and experts appearing from outside Sierra Leone on a summons or a
request of the judges or the Prosecutor shall not be prosecuted, detained or subjected
to any restriction on their liberty by the Sierra Leonean authorities. They shall not
be subjected to any measure which may affect the free and independent exercise of
their functions.

Article 15
Security, safety and protection of persons referred to in this Agreement

Recognizing the responsibility of the Government under international law to
ensure the security, safety and protection of persons referred to in this Agreement
and its present incapacity to do so pending the restructuring and rebuilding of its
security forces, it is agreed that the United Nations Mission in Sierra Leone shall
provide the necessary security to premises and personnel of the Special Court,
subject to an appropriate mandate by the Security Council and within its
capabilities.
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Article 16
Cooperation with the Special Court

1. The Government shall cooperate with all organs of the Special Court at all
stages of the proceedings. It shall, in particular, facilitate access to the Prosecutor to
sites, persons and relevant documents required for the investigation.

2.  The Government shall comply without undue delay with any request for
assistance by the Special Court or an order issued by the Chambers, including, but
not limited to:

(a) Identification and location of persons;
(b) Service of documents;
(c) Arrest or detention of persons;
(d) Transfer of an indictee to the Court.
Article 17
Working language
The official working language of the Special Court shall be English.
Article 18
Practical arrangements

1.  With a view to achieving efficiency and cost-effectiveness in the operation of
the Special Court, a phased-in approach shall be adopted for its establishment in
accordance with the chronological order of the legal process.

2. In the first phase of the operation of the Special Court, judges, the Prosecutor
and the Registrar will be appointed along with investigative and prosecutorial staff.
The process of investigations and prosecutions and the trial process of those already
in custody shall then be initiated. While the judges of the Appeals Chamber shall
serve whenever the Appeals Chamber is seized of a matter, they shall take office
shortly before the trial process has been completed.

Article 19
Settlement of disputes

Any dispute between the Parties concerning the interpretation or application of
this Agreement shall be settled by negotiation, or by any other mutually agreed-upon
mode of settlement.

Article 20
Entry into force

The present Agreement shall enter into force on the day after both Parties have
notified each other in writing that the legal instruments for entry into force have
been complied with.

DONE at [place] on {day, month] 2000 in two copies in the English language.

For the United Nations For the Government of Sierra Leone
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Enclosure

Statute of the Special Court for Sierra Leone

Having been established by an Agreement between the United Nations and the
Government of Sierra Leone pursuant to Security Council resolution 1315 (2000) of
14 August 2000, the Special Court for Sierra Leone (hereinafter “the Special Court”)
shall function in accordance with the provisions of the present Statute.

Article 1
Competence of the Special Court

The Special Court shall have the power to prosecute persons most responsible
for serious violations of international humanitarian law and Sierra Leonean law
committed in the territory of Sierra Leone since 30 November 1996.

Article 2
Crimes against humanity

The Special Court shall have the power to prosecute persons who committed
the following crimes as part of a widespread or systematic attack against any
civilian population:

(a) Murder;

(b) Extermination;
(¢) Enslavement;
(d) Deportation;
(e¢) Imprisonment;
(f) Torture;

(g) Rape, sexual slavery, enforced prostitution, forced pregnancy and any
other form of sexual violence;

(h) Persecution on political, racial, ethnic or religious grounds;
(i) Other inhumane acts.

Article 3

Violations of article 3 common to the Geneva Conventions and of Additional
Protocol I1

The Special Court shall have the power to prosecute persons who committed or
ordered the commission of serious violations of article 3 common to the Geneva
Conventions of 12 August 1949 for the Protection of War Victims, and of Additional
Protocol 11 thereto of 8 June 1977. These violations shall include:

(a) Violence to life, health and physical or mental well-being of persons, in
particular murder as well as cruel treatment such as torture, mutilation or any form
of corporal punishment;

(b) Collective punishments;

(¢) Taking of hostages;
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(d) Acts of terrorism,

(e) Outrages upon personal dignity, in particular humiliating and degrading
treatment, rape, enforced prostitution and any form of indecent assault;

() Pillage;

(g) The passing of sentences and the carrying out of executions without
previous judgement pronounced by a regularly constituted court, affording all the
judicial guarantees which are recognized as indispensable by civilized peoples;

(h) Threats to commit any of the foregoing acts.
Article 4
Other serious violations of international humanitarian law

The Special Court shall have the power to prosecute persons who committed
the following serious violations of international humanitarian law:

(a) Intentionally directing attacks against the civilian population as such or
against individual civilians not taking direct part in hostilities;

(b) Intentionally directing attacks against personnel, installations, material,
units or vehicles involved in a humanitarian assistance or peacekeeping mission in
accordance with the Charter of the United Nations, as long as they are entitled to the
protection given to civilians or civilian objects under the international law of armed
conflict;

(c) Abduction and forced recruitment of children under the age of 15 years
into armed forces or groups for the purpose of using them to participate actively in
hostilities.

Article 5
Crimes under Sierra Leonean law

The Special Court shall have the power to prosecute persons who have
committed the following crimes under Sierra Leonean law:

(a) Offences relating to the abuse of girls under the Prevention of Cruelty to
Children Act, 1926 (Cap. 31):

(i) Abusing a girl under 13 years of age, contrary to section 6;
(ii) Abusing a girl between 13 and 14 years of age, contrary to section 7;
(iii) Abduction of a girl for immoral purposes, contrary to section 12.

(b) Offences relating to the wanton destruction of property under the
Malicious Damage Act, 1861:

(i)  Setting fire to dwelling-houses, any person being therein to section 2;
(ii) Setting fire to public buildings, contrary to sections 5 and 6;

(iii) Setting fire to other buildings, contrary to section 6.
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Article 6
Individual criminal responsibility

1. A person who planned, instigated, ordered, committed or otherwise aided and
abetted in the planning, preparation or execution of a crime referred to in articles 2
to 4 of the present Statute shall be individually responsible for the crime.

2.  The official position of any accused persons, whether as Head of State or
Government or as a responsible government official, shall not relieve such person of
criminal responsibility nor mitigate punishment.

3. The fact that any of the acts referred to in articles 2 to 4 of the present Statute
was committed by a subordinate does not relieve his or her superior of criminal
responsibility if he or she knew or had reason to know that the subordinate was
about to commit such acts or had done so and the superior had failed to take the
necessary and reasonable measures to prevent such acts or to punish the perpetrators
thereof.

4.  The fact that an accused person acted pursuant to an order of a Government or
of a superior shall not relieve him or her of criminal responsibility, but may be
considered in mitigation of punishment if the Special Court determines that justice
SO requires.

5. Individual criminal responsibility for the crimes referred to in article 5 shall be
determined in accordance with the respective laws of Sierra Leone.

Article 7
Jurisdiction over persons of 15 years of age

1. The Special Court shall have jurisdiction over persons who were 15 years of
age at the time of the alleged commission of the crime.

2. At all stages of the proceedings, including investigation, prosecution and
adjudication, an accused below the age of 18 (hereinafter “a juvenile offender”)
shall be treated with dignity and a sense of worth, taking into account his or her
young age and the desirability of promoting his or her rehabilitation, reintegration
into and assumption of a constructive role in society.

3. Inatrial of a juvenile offender, the Special Court shall:

(a) Consider, as a priority, the release of the juvenile, unless his or her safety
and security requires that the juvenile offender be placed under close supervision or
in a remand home; detention pending trial shall be used as a measure of last resort;

(b) Constitute a “Juvenile Chamber” composed of at least one sitting judge
and one alternate judge possessing the required qualifications and experience in
juvenile justice;

(c) Order the separation of his or her trial, if jointly accused with adults;
(d) Provide the juvenile with the legal, social and any other assistance in the

preparation and presentation of his or her defence, including the participation in
legal proceedings of the juvenile offender’s parent or legal guardian;

(e) Provide protective measures to ensure the privacy of the juvenile; such
measures shall include, but not be limited to, the protection of the juvenile’s
identity, or the conduct of in camera proceedings;
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(f) In the disposition of his or her case, order any of the following: care
guidance and supervision orders, community service orders, counselling, foster care,
correctional, educational and vocational training programmes, approved schools
and, as appropriate, any programmes of disarmament, demobilization and
reintegration or programmes of child protection agencies.

Article 8
Concurrent jurisdiction

I. The Special Court and the national courts of Sierra Leone shall have
concurrent jurisdiction.

2. The Special Court shall have primacy over the national courts of Sierra Leone.
At any stage of the procedure, the Special Court may formally request a national
court to defer to its competence in accordance with the present Statute and the Rules
of Procedure and Evidence.

Article 9
Non bis in idem

1. No person shall be tried before a national court of Sierra Leone for acts for
which he or she has already been tried by the Special Court.

2. A person who has been tried by a national court for the acts referred to in
articles 2 and 4 of the present Statute may be subsequently tried by the Special
Court if:

(a) The act for which he or she was tried was characterized as an ordinary
crime; or

(b) The national court proceedings were not impartial or independent, were
designed to shield the accused from international criminal responsibility or the case
was not diligently prosecuted.

3. In considering the penalty to be imposed on a person convicted of a crime
under the present Statute, the Special Court shall take into account the extent to
which any penalty imposed ty a national court on the same person for the same act
has already been served.

Article 10
Amnesty

An amnesty granted to any person falling within the jurisdiction of the Special
Court in respect of the crimes referred to in articles 2 to 4 of the present Statute
shall not be a bar to prosecution.

Article 11
Organization of the Special Court
The Special Court shall consist of the following organs:
(a) The Chambers, comprising two Trial Chambers and an Appeals Chamber;
(b) The Prosecutor; and
(c) The Registry.
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Article 12
Composition of the Chambers

1. The Chambers shall be composed of eleven independent judges, who shall
serve as follows:

(a) Three judges shall serve in each of the Trial Chambers, of whom one
shall be a judge appointed by the Government of Sierra Leone, and two judges
appointed by the Secretary-General of the United Nations (hereinafter “the
Secretary-General™);

(b) Five judges shall serve in the Appeals Chamber, of whom two shall be
ludges appointed by the Government of Sierra Leone, and three judges appointed by
the Secretary-General.

2. Each judge shall serve only in the Chamber to which he or she has been
appointed.

3. The judges of the Appeals Chamber and the judges of the Trial Chambers,
respectively, shall elect a presiding judge who shall conduct the proceedings in the
Chamber to which he or she was elected. The presiding judge of the Appeals
Chamber shall be the President of the Special Court.

4. In addition to the judges sitting in the Chambers and present at every stage of
the proceedings, the presiding judge of a Trial Chamber or the Appeals Chamber
shall designate an alternate judge appointed by either the Government of Sierra
Leone or the Secretary-General, to be present at each stage of the trial, and to
replace a judge, if that judge is unable to continue sitting.

Article 13
Qualification and appointment of judges

1. The judges shall be persons of high moral character, impartiality and integrity
who possess the qualifications required in their respective countries for appointment
to the highest judicial offices. They shall be independent in the performance of their
functions, and shall not accept or seek instructions from any Government or any
other source.

2. In the overall composition of the Chambers, due account shall be taken of the
experience of the judges in international law, including international humanitarian
law and human rights law, criminal law and juvenile justice.

3. The judges shall be appointed for a four-year period and shall be eligible for
reappointment.

Article 14
Rules of Procedure and Evidence

1. The Rules of Procedurz and Evidence of the International Criminal Tribunal
for Rwanda obtaining at the time of the establishment of the Special Court shall be
applicable mutatis mutandis to the conduct of the legal proceedings before the
Special Court.

2. The judges of the Special Court as a whole may amend the Rules of Procedure
and Evidence or adopt additional rules where the applicable Rules do not, or do not
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adequately, provide for a specific situation. In so doing, they may be guided, as
appropriate, by the Criminal Procedure Act, 1965, of Sierra Leone.

Article 15
The Prosecutor

1. The Prosecutor shall be responsible for the investigation and prosecution of
persons most responsible for serious violations of international humanitarian law
and crimes under Sierra Leonean law committed in the territory of Sierra Leone
since 30 November 1996. The Prosecutor shall act independently as a separate organ
of the Special Court. He or she shall not seeck or receive instructions from any
Government or from any other source.

2. The Office of the Prosecutor shall have the power to question suspects, victims
and witnesses, to collect evidence and to conduct on-site investigations. In carrying
out these tasks, the Prosecutor shall, as appropriate, be assisted by the Sierra
Leonean authorities concerned.

3. The Prosecutor shall be appointed by the Secretary-General for a four-year
term and shall be eligible for reappointment. He or she shall be of high moral
character and possess the highest level of professional competence and have
extensive experience in the conduct of investigations and prosecution of criminal
cases.

4. The Prosecutor shall be assisted by a Sierra Leonean Deputy Prosecutor, and
by such other Sierra Leonean and international staff as may be required to perform
the functions assigned to him or her effectively and efficiently. Given the nature of
the crimes committed and rthe particular sensitivities of girls, young women and
children victims of rape, sexual assault, abduction and slavery of all kinds, due
consideration should be given in the appointment of staff to the employment of
prosecutors and investigators experienced in gender-related crimes and juvenile
justice.

5. In the prosecution of juvenile offenders, the Prosecutor shall ensure that the
child-rehabilitation programme is not placed at risk and that, where appropriate,
resort should be had to alternative truth and reconciliation mechanisms, to the extent
of their availability.

Article 16
The Registry

I. The Registry shall be responsible for the administration and servicing of the
Special Court.

2. The Registry shall consist of a Registrar and such other staff as may be
required.

3. The Registrar shall be appointed by the Secretary-General after consultation
with the President of the Special Court and shall be a staff member of the United
Nations. He or she shall serve for a four-year term and be eligible for
reappointment.

4. The Registrar shall set up a Victims and Witnesses Unit within the Registry.
This Unit shall provide, in consultation with the Office of the Prosecutor, protective
measures and security arrangements, counselling and other appropriate assistance
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for witnesses, victims who appear before the Court and others who are at risk on
account of testimony given by such witnesses. The Unit personnel shall include
experts in trauma, including trauma related to crimes of sexual violence and
violence against children.

Article 17
Rights of the accused

1. All accused shall be equal before the Special Court.

2. The accused shall be entitled to a fair and public hearing, subject to measures
ordered by the Special Court for the protection of victims and witnesses.

3. The accused shall be presumed innocent until proved guilty according to the
provisions of the present Statute.

4. In the determination of any charge against the accused pursuant to the present
Statute, he or she shall be entitled to the following minimum guarantees, in full
equality:

(a) To be informed promptly and in detail in a language which he or she
understands of the nature and cause of the charge against him or her;

(b) To have adequate time and facilities for the preparation of his or her
defence and to communicate with counsel of his or her own choosing;

(¢) To be tried without undue delay;

(d) To be tried in his or her presence, and to defend himself or herself in
person or through legal assistance of his or her own choosing; to be informed, if he
or she does not have legal assistance, of this right; and to have legal assistance
assigned to him or her, in any case where the interests of justice so require, and
without payment by him or her in any such case if he or she does not have sufficient
means to pay for it;

(e) To examine, or have examined, the witnesses against him or her and to
obtain the attendance and examination of witnesses on his or her behalf under the
same conditions as witnesses against him or her;

(f) To have the free assistance of an interpreter if he or she cannot
understand or speak the langnage used in the Special Court;

(8) Not to be compelled to testify against himself or herself or to confess
guilt.

Article 18
Judgement

The judgement shall be rendered by a majority of the judges of the Trial
Chamber or of the Appeals Chamber, and shall be delivered in public. It shall be
accompanied by a reasoned opinion in writing, to which separate or dissenting
opinions may be appended.
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Article 19
Penalties

1. The Trial Chamber shall impose upon a convicted person, other than a juvenile
offender, imprisonment for a specified number of years. In determining the terms of
imprisonment, the Trial Chamber shall, as appropriate, have recourse to the practice
regarding prison sentences in the International Criminal Tribunal for Rwanda and
the national courts of Sierra Leone.

2. In imposing the sentences, the Trial Chamber should take into account such
factors as the gravity of the offence and the individual circumstances of the
convicted person.

3. In addition to imprisonment, the Trial Chamber may order the forfeiture of the
property, proceeds and any assets acquired unlawfully or by criminal conduct, and
their return to their rightful owner or to the State of Sierra Leone.

Article 20
Appellate proceedings

1. The Appeals Chamber shall hear appeals from persons convicted by a Trial
Chamber or from the Prosecutor on the following grounds:

(a) A procedural error;
(b) An error on a question of law invalidating the decision;
(¢) An error of fact which has occasioned a miscarriage of justice.

2. The Appeals Chamber may affirm, reverse or revise the decisions taken by the
Trial Chamber.

3. The judges of the Appeals Chamber of the Special Court shall be guided by the
decisions of the Appeals Chamber of the International Tribunals for the Former
Yugoslavia and for Rwanda. In the interpretation and application of the laws of
Sierra Leone, they shall be guided by the decisions of the Supreme Court of Sierra
Leone.

Article 21
Review proceedings

1. Where a new fact has been discovered which was not known at the time of the
proceedings before the Trial Chamber or the Appeals Chamber and which could
have been a decisive factor in reaching the decision, the convicted person or the
Prosecutor may submit an application for review of the judgement.

2. An application for review shall be submitted to the Appeals Chamber. The
Appeals Chamber may reject the application if it considers it to be unfounded. If it
determines that the application is meritorious, it may, as appropriate:

(a) Reconvene the Trial Chamber;

(b) Retain jurisdiction over the matter.
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Article 22
Enforcement of sentences

1. Imprisonment shall be served in Sierra Leone. If circumstances so require,
imprisonment may also be served in any of the States which have concluded with
the International Criminal Tribunal for Rwanda or the International Tribunal for the
Former Yugoslavia an agreement for the enforcement of sentences, and which have
indicated to the Registrar of the Special Court their willingness to accept convicted
persons. The Special Court may conclude similar agreements for the enforcement of
sentences with other States.

2. Conditions of imprisonment, whether in Sierra Leone or in a third State, shall
be governed by the law of the State of enforcement subject to the supervision of the
Special Court. The State of enforcement shall be bound by the duration of the
sentence, subject to article 23 of the present Statute.

Article 23
Pardon or commutation of sentences

If, pursuant to the applicable law of the State in which the convicted person is
imprisoned, he or she is eligible for pardon or commutation of sentence, the State
concerned shall notify the Special Court accordingly. There shall only be pardon or
commutation of sentence if the President of the Special Court, in consultation with
the judges, so decides on the basis of the interests of justice and the general
principles of law.

Article 24
Working language
The working language of the Special Court shall be English.
Article 25
Annual report

The President of the Special Court shall submit an annual report on the
operation and activities of the Court to the Secretary-General and to the Government
of Sierra Leone.
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Report of the Security Council mission to Sierra Leone
Introduction

1. By his letter dated 20 September 2000 (S/2000/886), the President of the
Security Council informed the Secretary-General that the Council had decided to
send a mission to Sierra Leone from 7 te 14 October. The terms of reference of the
mission are annexed to that letter.

2. Following consultations among the members of the Security Council, it was
decided that the composition of the mission would be as follows:

United Kingdom of Great Britain and Northern Ireland (Ambassador Jeremy
Greenstock, head of mission)

Bangladesh (Ambassador Anwarul Karim Chowdhury, Chairman of the
Security Council Committee established pursuant to resolution 1132 (1997)
concerning Sierra Leone)

Canada (Ambassador Paul Heinbecker)

China (Ambassador Wang Yingfan)

France (Ambassador Yves Doutriaux)

Jamaica (Ambassador Patricia Durrant)

Mali (Ambassador Moctar Ouane)

Netherlands (Ambassador Peter van Walsum)
Russian Federation (Ambassador Andrei Granovsky)
Ukraine (Ambassador Volodymyr Yel’chenko)

United States of America (Ambassador James B. Cunningham)

Activities of the mission

3. Prior to the departure of the mission, the Security Council met informally with
United Nations agencies, non-governmental organizations and representatives of
Member States contributing military or civilian police personnel to the United
Nations Mission in Sierra Leone (UNAMSIL). The purpose of these meetings was
to hear a broad range of views on the situation in Sierra Leone and in the subregion.
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Members of the Council also received briefings on the military and security
situation in Sierra Leone as well as on the programme for disarmament,
demobilization and reintegration. The United Nations High Commissioner for
Human Rights and the United Nations High Commissioner for Refugees wrote
letters to the mission before departure.

4.  The mission left New York on 7 October and visited Guinea (8, 9 and 12
October), Sierra Leone (9-12 October), Mali (12 and 13 October), Nigeria (13 and
14 October) and Liberia (14 October). The Special Representative of the Secretary-
General, Ambassador Oluyemi Adeniji, met the mission members at Conakry and
travelled with them to all points except Monrovia. In Guinea, the mission met with
President Lansana Conté and members of the Guinean cabinet. The mission also met
with members of the diplomatic community in Guinea and received a briefing from
the representative of the Office of the United Nations High Commissioner for
Refugees (UNHCR).

5. In Sierra Leone, the mission held extensive discussions with the Special
Representative and senior civilian and military personnel in UNAMSIL. Members
of the mission visited various locations where UNAMSIL is deployed — Lungi,
Port Loko, Rogberi Junction, Masiaka, Mile 91, Kenema and Daru as well as
disarmament, demobilization and reintegration facilities and camps for internally
displaced persons and child combatants. The mission held meetings with President
Ahmad Tejan Kabbah and senior government officials, with members of the
Commission for the Consolidation of Peace, and with representatives of political
parties, civil society, United Nations agencies, international non-governmental
organizations and members of the diplomatic community.

6. In Mali, the mission held discussions with President Alpha Oumar Konaré,
current Chairman of the Economic Community of West African States (ECOWAS),
and with senior representatives of ECOWAS countries. In Nigeria, the mission met
with President Olusegun Obasanjo and senior members of his Government, with the
Minister of Defence and senior defence personnel, as well as with the Executive
Secretary of ECOWAS, Lansana Kouyaté and representatives of ECOWAS. Finally,
the mission met in Monrovia with President Charles Taylor and received a briefing
from the Representative of the Secretary-(General in Liberia, Felix Downes-Thomas.

Findings of the mission
United Nations Mission in Sierra Leone

7. In accordance with its terms of reference, the mission spent much of its time
with UNAMSIL discussing the ways to ensure the full application of the Security
Council resolutions on Sierra Leone and the implementation of the measures taken
by the Secretary-General to enhance the effectiveness of UNAMSIL. In this regard,
the mission found that UNAMSIL had begun to make marked progress after the
setbacks and pressures caused by the attacks by the Revolutionary United Front
(RUF) against peacekeepers and renewed fighting in May.

8. In the field the mission was impressed by the military professionalism and
dedication of the peacekeepers on the ground. The mission was particularly
impressed by the excellent work done by UNAMSIL battalions, often using their
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own resources, to improve the lives of the people living in their area of operation. In
addition to their important peacekeeping tasks, United Nations troops and observers
have been voluntarily refurbishing or even starting schools, providing medical
assistance, setting up orphanages, sharing food and water with the population,
repairing roads and other infrastructure and — to a limited degree — helping to
prepare ex-combatants for integration into the economy. In the view of the mission,
contingents should be provided with the means to continue this important work
through quick impact projects financed through the Trust Fund for Sierra Leone. In
addition, it would be useful to deploy more civilian affairs and human rights officers
to the areas where UNAMSIL units are established.

9.  Members of the mission noted that different contingents had different
perceptions of the mandate and tasks of UNAMSIL. To some extent, this stems from
national perceptions, but it may also be linked to a lack of precision in elements of
the mandate itself. In the view of UNAMSIL, it is for the leadership of the mission
to streamline these perceptions into a common view of its mandate and tasks, for
example, through regular internal briefings and training programmes.

10. The mission received briefings from UNAMSIL on the implementation of the
measures taken by the Secretary-General to enhance the effectiveness of
UNAMSIL, as recommended by the assessment team which visited the mission area
from 31 May to 8 June 2000. In this regard, UNAMSIL stated that most measures
recommended by the assessment team had been implemented on the ground and
that, as a result, considerable progress had been made with regard to communication
and coordination within the mission, as well as with United Nations agencies and
non-governmental organizations. The mission considered, however, that there were
still significant shortcomings in a number of areas. It was evident that, in certain
cases, implementation of the recommendations of the assessment team had taken
place in name but had yet to become reality. The key areas to be addressed are the
continued efforts needed to achieve full integration with headquarters, better
coordination of the logistic effort and the arrangements for contingent-owned
equipment. The mission can confirm that progress is being made. Some areas,
however, not least the equipment of troop contributors require action by United
Nations Headquarters and the troop contributors themselves. The so-called wet-lease
arrangements clearly also need review.

1. The withdrawal of the Indian contingent from UNAMSIL obviously
constitutes a serious loss. These very professional soldiers have made an important
contribution to UNAMSIL and to civilian life in their areas of deployment.
Members of the mission consider that their replacement should be carried out
without leaving a security vacuum that could be exploited by RUF. Freedom of
movement on the road from Kenema to Daru would facilitate the handover to
incoming battalions but would raise the numbers required in that area.

12.  The mission noted that the civilian components of UNAMSIL have also made
important strides in their work with regard to coordination with their military
colleagues. They are understaffed, however. Their staffing should be brought up to
authorized levels so that they can contribute fully to the overall work of UNAMSIL,
in particular in the areas of human rights, public information and civil affairs.

13. There was general agreement among the mission’s interlocutors that the
strength of the force needed to be increased in order to deploy in strength
throughout Sierra Leone, including the border with Liberia and the diamond-
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producing areas. According to several senior military officers in UNAMSIL, this
could be done under the terms of the current mandate of UNAMSIL. Other senior
defence interlocutors, including the Nigerian Minister of Defence, argued for a more
robust mandate. President Obasanjo, as well as Mr. Kouyaté, emphasized that
ECOWAS countries stood ready to provide the necessary troops. In the case of
Nigeria, such troops could include those units currently being trained and upgraded
through the bilateral assistance of the United States of America, although the
Nigerian Minister of Defence informed the mission that these units might be used
for other purposes, as well as to relieve or augment the number of units currently
serving in UNAMSIL, or as part of a mission authorized by ECOWAS. At the same
time, the Government of Nigeria was working to procure the necessary equipment to
bring its units in UNAMSIL to the required levels of equipment and support.
However, this was a slow process which required significant resources.

14, 1In this regard, President Obasanjo informed the mission that he had made it
clear to RUF and its supporters that he was prepared, if necessary, to send Nigerian
troops to take over the diamond zones in Sierra Leone. The death of any soldier
would, however, be taken extremely seriously by Nigeria. He believed that any such
deployment of Nigerian troops would require air cover.

15.  President Taylor said that the best way forward would be to revisit the Lomé
Agreement. In addition, he felt that a government of national unity should be set up
after President Kabbah’s term expires. Security in Sierra Leone should be the
responsibility of UNAMSIL only. ECOWAS troops should deploy into the diamond
areas as soon as possible; it was not necessary to wait for the new troops that were
being trained with the assistance of the United States of America. It was important
that UNAMSIL stay neutral, only using force when provoked. Once UNAMSIL was
deployed, all armed groups in Sierra Leone, including the army, should be disarmed
and demobilized. In due course, ex-combatants should be able to apply for the new
Sierra Leonean army.

16. Mr. Kouyaté provided members of the mission with a comprehensive
assessment of the situation in Sierra Leone and the region. In the view of ECOWAS,
the situation in Sierra Leone required a continuation of the two-track approach of
military pressure on RUF and, at the same time, a dialogue to convince them to
demobilize and cooperate. The alternative to this approach would be military action
to seize control of RUF-held territory. To implement the two-track approach, it
would be necessary to increase the strength of UNAMSIL, to which end the
ECOWAS member States would be ready to contribute troops. With regard to the
second, political track, there was a need to establish and maintain a dialogue with
the RUF leadership.

Sierra Leone

17. During the mission’s meeting with President Kabbah, he and members of his
cabinet presented the views of the Government on the areas covered by the terms of
reference of the mission. The political aim of the Government was to establish and
maintain a free, democratic, independent and united country that was politically and
economically stable and sustainable. To achieve these aims, the Government
intended to work closely with UNAMSIL and its regional partners.
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18. The Government expressed its full support for the draft resolution on
UNAMSIL (S8/2000/860) and expressed the hope that UNAMSIL would soon
receive further well-trained and well-equipped troops, as well as additional
command, planning and support elements. The Government would be prepared, with
international assistance, to extend democratic and civil administration structures
across Sierra Leone. In this regard, it has recently passed legislation and established
a government body to fight corruption.

19. The Government briefed the mission on its ambitious plan for the training and
equipping, with international assistance, of its armed forces. The aim of the
Government was to develop, within a short period, a capacity to extend security
more broadly across the country and to exert strong military pressure on RUF. This
would depend, to a large extent, on the Government’s ability to sustain and support
its troops and to provide the necessary leadership. In this particular briefing,
members of the mission noted that the Government appeared to place relatively
greater emphasis on military pressure on RUF rather than on pursuing a political
process. The Government’s approach clearly depended strongly on the continued
presence of UNAMSIL in the country. The Government had also developed plans to
incorporate the Civil Defence Force into a territorial defence force which would
serve as an auxiliary to the army. Mission members commented that this would
require careful political and military coordination.

20. The Inspector-General of Police briefed the mission. The rehabilitation of the
civilian police in Sierra Leone, starting virtually from scratch, was hampered by a
serious lack of resources, infrastructure and lack of access to RUF-held areas.
However, some progress had been made towards an accountable police force
operating on the basis of community policing. The Sierra Leonean police force was
working closely with the UNAMSIL civilian police and human rights component.

21. While visiting locations outside Frestown, members of the mission were struck
by the deep desire of Sierra Leoneans to lead a normal life in peace and by their
commitment to that objective. There also appeared to be a need for the Government
in Freetown to establish stronger links with regional and local government
structures in areas to which it had access. In Freetown, the mission met with leaders
of the 17 political parties in Sierra Leone, the professed desire of which for national
unity was not matched by concrete ideas to develop this in practice.

Revolutionary United Front

22. The mission heard a range of views on the current strength and intentions of
RUF. The prevailing analysis was that RUF is divided into several groups: it was not
certain that its commanders would respect the political leadership of the newly
appointed interim leader of RUF, Issa Sessay. Many interlocutors felt that a
significant portion of the rank and file of RUF would be willing to disarm but were
not allowed to do so by their commanders, who often used brutal methods, including
execution, to prevent fighters, including children, from leaving.

23.  Most of the mission’s interlocutors, including those at the most senior levels,
had no doubt that President Taylor exercised strong influence, even direct control,
over RUF. In the assessment of many, the main objective of RUF was to maintain
control of the diamond-producing arezs. Some suspected a continuing latent
ambition to seize power by force, although most believed that the imprisonment of
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Foday Sankoh had dulled this aspiration and that the presence of UNAMSIL was
serving as a deterrent. However, recent redeployments of RUF within Sierra Leone
were reportedly linked to incursions into Guinea with the aim of creating instability
there. Few doubted that rebels might attempt to take advantage of any power or
security vacuum in the west of Sierra Leone.

24. The mission was told of a number of recent contacts with RUF by regional
leaders, the ECOWAS secretariat and the UNAMSIL military leadership, as well as
contacts by UNAMSIL patrols in the field. Most of the mission’s interlocutors,
including regional leaders, considered that contacts with RUF should be stepped up
while fighting remained at a low level, with a view to establishing a proper
dialogue.

25.  President Obasanjo did not conceal his view that President Taylor, with whom
he would ideally wish to cooperate, was the most difficult factor in the region and
exercised control over RUF. It would be important to use a mixture of dialogue (not
negotiations, President Obasanjo said, but discussions to build their confidence) and
the show of credible force to make RUF demobilize and cooperate with a view
towards peace. This would require the transformation of RUF into a political party,
for which it would need assistance. In his view, members of RUF would be ready to
disarm. To help maintain contact with RUF, President Obasanjo suggested that
UNAMSIL establish a small liaison office in Monrovia. This deserves consideration.

26. President Obasanjo informed the mission that he had recently been in touch
with RUF. Although the interim leader, Issa Sessay, was present, “Colonel” Gbao
and Gibril Massaquoi had been the main spokesmen. RUF had indicated that it
would disarm after ECOWAS troops within UNAMSIL were deployed into the
diamond areas.

27. In President Taylor's view, most members of RUF wanted peace and its new
leadership was prepared to allow the deployment of peacekeepers into its areas and
to return United Nations weapons and equipment. President Taylor said that he
would be ready to facilitate a meeting to obtain a ceasefire, which could be held at
Bamako or Abuja. Following a ceascfire, UNAMSIL, preferably ECOWAS
contingents, would be expected to deploy into RUF areas and disarm its combatants.
Since RUF had already formed a political party, it should now be encouraged to
follow the political path. However, the bulk of the former political leadership was in
jail. Therefore, a rapid investigation was needed to determine who was liable for
prosecution.

28. In this regard, Mr. Kouyaté said his contacts with RUF indicated that it might
be ready to commence a political dialogue. However, it claimed that this would only
be possible if the political cadre of RUF were released from prison in Freetown and
if funds were made available for their travel to a venue outside Sierra Leone for
discussions. Mr. Kouyaté and others made clear that the participation of Foday
Sankoh could not in any way be considered. ECOWAS believed that the release of
prisoners could not be a condition for talks since RUF had designated an interim
leader. Furthermore, Freetown would be the best place to hold meetings. ECOWAS
was considering organizing a meeting of the Joint Implementation Committee set up
under the Lomé Agreement. It was also hoped that ECOWAS would soon reconvene
its committee on a ceasefire for Sierra Leone, which would work towards the
earliest possible conclusion of a formal ceasefire agreement.
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29. It was the understanding of the Government of Sierra Leone that the Lomé
Agreement would require a review, in particular with regard to the participation of
RUF in government or public office. Despite the briefing mentioned in paragraph 19
above, the Government overall appeared to remain committed to a two-track
approach. This would include maintaining strong military pressure on RUF through
the progressive deployment of the Sierrz Leone Army and through the presence of
UNAMSIL. At the same time, the Government indicated that it would keep open the
possibility of contact with RUF, as well as of RUF participation in the political
process in due course after it had disarmed and demobilized completely. Also, the
Government did not preclude the participation of RUF ex-combatants in the new
armed forces of the country, which are being created and trained with international
assistance.

30. The view was firmly and frequently expressed within Sierra Leone that the
cause of many of the country’s problems lay in the support provided to RUF by
President Taylor, motivated partly by his own political and security concerns and
partly by his interest in profits from diamonds mined in Sierra Leone. The majority
of the mission’s interlocutors in Sierra Leone appealed to the international
community to make every effort to dissuade President Taylor from supporting RUF
and causing unrest in the subregion. President Taylor later vigorously denied these
activities (see para. 43 below).

31. The mission visited several demobilization camps and held discussions with
representatives of the National Commission on Disarmament, Demobilization and
Reintegration and the National Commission for Resettlement, Rehabilitation and
Reconstruction on the programme of disarmament, demobilization and reintegration.
Members of the mission concluded that the programme was a vital element in the
peace process. They noted, however, that there was considerable room for
improvement in the management and execution of the programme, in particular in
the area of reintegration. The absence of viable reintegration plans and programmes
had led to the overcrowding of disarmament, demobilization and reintegration
camps, which was compounded by the large numbers of dependants that
accompanied ex-combatants. Members of the missjon suggested enhancing the role
of UNAMSIL in the programme, within the limits of its mandate and bearing in
mind the Government’s ownership of the programme.

Elections

32. President Kabbah informed the mission of his intention to organize elections
towards the end of 2001. His present term would expire in February 2001 and,
according to the Constitution of Sierra Leone, could be extended by parliament for
six months. At the same time, various elements of Sierra Leonean society, United
Nations agencies and non-governmental organizations, as well as several of the
mission’s interlocutors in the region, expressed serious doubts that the environment
in Sierra Leone would permit the holding of free and fair elections. Many therefore
preferred to see “peace before elections”. In this regard, President Obasanjo
informed the mission that some Sierra Leonean contacts had expressed to him the
need for a three-year transitional government before elections could be held.
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Regional dimensions of the crisis

33. From the outset of the mission, when the members were briefed by the
diplomatic community and United Nations agencies in Conakry, it became clear that
the impact of the conflict in Sierra Lzone on the situation in the region was
increasing alarmingly. The mission heard from the Presidents whom they met the
unanimous message that they were deeply disturbed by the deterioration and were
keenly aware of the risks posed by a further spillover of the conflict in Sierra Leone,
in particular to Guinea. In their meetings with the mission, the President and
Government of Guinea showed deep concern about the attacks from Liberia and
Sierra Leone, which had led to the deaths of hundreds of Guineans. In the view of
President Conté, echoed subsequently by President Obasanjo, the destabilization of
the subregion was being caused by Liberia, with the complicity of others in the
region. He denied that Guinea had ever supported Liberian dissidents and he
requested that the international community take steps to dissuade President Taylor
from this course of action. In his view, there should be no negotiations with the
rebels; the best approach would be to defeat them militarily.

34. President Conté welcomed the decision in principle of ECOWAS to deploy
troops on his borders, but noted that resource constraints would hamper the
implementation of that decision. Guinea therefore suggested that the United Nations
assist in their deployment. The establishment of a buffer zone would be an
alternative. When asked which role the Mano River Union could play in the conflict,
the President answered that it was of little value when two of its member States
were in conflict with the third.

35. President Obasanjo suggested that bilateral assistance in providing security
along the borders could come from Nigeria and Mali, which would require support
from the United Nations. ECOWAS was considering placing observers on the
border, as well as a maritime contingent. This could perhaps also be done by the
United Nations. He had counselled President Conté to give priority to internal
reconciliation. It was vital for the international community to support Guinea since a
breakdown in that country would have disastrous results.

36. Within Guinea, the recent statements issued by the Government had generated
negative sentiments towards Sierra Leonean and Liberian refugees in the country,
the majority of whom had been absorbed without difficulty into Guinean society.
The presence of refugees within its borders and the potential influx of additional
refugees in the future was clearly putting a heavy strain on the scarce resources
available for humanitarian assistance. UNHCR supported the relocation of refugees
away from the border, at the request of the Government of Guinea, which would
require resources as well as a favourable political environment in Guinea. In spite of
these pressures, President Conté assured the mission that he would do his best to
provide protection and security for refugees and humanitarian workers,

37. The Government of Sierra Leone, for its part, was deeply concerned that the
conflict was now destabilizing the subregion, with serious humanitarian as well as
political and economic consequences. They asked for outside assistance to cope with
the movements of refugees and internally displaced persons. They also asked for
Security Council assistance in strengthening the Mano River Union and its
institutions in order to enhance its cohesiveness and the security of its member
States.
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38. President Konaré stressed that a regional approach needed to be taken in
addressing the conflict in Sierra Leone, which also affected Guinea, Liberia and
Sierra Leone. In this regard, he proposed that three steps be taken urgently, namely,
(a) the establishment of a broad-based partnership involving the United Nations,
ECOWAS, the Government of Sierra Leone and major players within the
international community, which should formulate and implement a coordination
strategy for the subregion aimed at promoting Governments’ observance of
democratic principles and the rule of law, as well as regional integration; (b) the
international community should assist in improving the capacity of ECOWAS to
address subregional and regional issues, such as the proposed regional investigation
into the illegal trade in Sierra Leonean diamonds; and (c) ensuring the close
involvement of the political parties and civil society in the peace efforts in Sierra
Leone and other countries in the subregion. President Konaré feared that, should our
collective efforts fail, the region would be at the mercy of an “internationale” of
destabilization.

39. President Konaré announced three important initiatives being taken by
ECOWAS to lower tensions between the Mano River Union member States, namely,
(a) the stationing of an ECOWAS political representative in Freetown; (b) the
convening in Abuja, on 17 October, under the auspices of President Obasanjo, of a
meeting aimed at clarifying the mandate of the Committee of Six on a ceasefire
prior to its dispatch to Freetown to obtain a ceasefire agreement between the
concerned parties; and (c) the convening in Freetown on 23 and 24 October of a
meeting of the Joint Security Committee of the Mano River Union at the ministerial
level. President Konaré also announced the forthcoming dispatch of a technical
assessment team to look into the deployment of ECOWAS observers along the
border between Guinea and Sierra Leone, as well as the deployment of observer
teams to various capitals in the region. He requested that international assistance be
provided to ECOWAS in these efforts. He stated emphatically that no problem in
West Africa could be solved without Nigeria, whose presence in any ECOWAS force
was essential. Nigeria should be an active driving force in the region, rather than a
regional policeman.

40. Mr. Kouyaté said that the extension of the conflict from Liberia to Sierra
Leone and now Guinea was of great concern to ECOWAS member States. Any
further extension had to be stopped, which was why ECOWAS had tried to
strengthen the Mano River Union. However, there was little or no confidence among
the leaders in the Union.

41. Mr. Kouyaté informed the mission of the preparations by ECOWAS to
implement its decision to deploy military personnel to the Guinean borders. A small
verification team would shortly be dispatched to the area to investigate the
accusations and counter-accusations made by Guinea and Liberia. A team of five
Malian and five Nigerian officers would thereafter travel to the region to make an
assessment of the situation on the ground and of the logistic requirements for a
substantial deployment. In view of the limited capacity of ECOWAS, international
financial and logistical assistance would bte needed to deploy and maintain a force
on the ground. It was obvious that no force would be able to completely seal off a
1,000-kilometre border in difficult terrain. The purpose of the deployment of troops
at the border would be to deter any incursion by armed groups and thus contribute to
stability in the subregion. It would be important to consider how the envisaged
ECOWAS presence would coordinate its activities with UNAMSIL.
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Diamonds and arms

42. Many of the mission’s interlocutors conveyed their concerns about the links
among the armed groups operating in the country, the trade in illegally mined
diamonds and the influx of weapons into the region. In this regard, the certificate-
of-origin regime for rough diamonds that had recently been established by the
Government of Sierra Leone would be an important first step towards curbing the
contribution of the diamond trade to the instability of the region. The mission was
informed that the ECOWAS regional inquiry to investigate the trade in illegal
diamonds had yet to be convened and the hope was expressed that the inquiry would
cooperate closely with the United Nations panel of experts on this issue.

43. Mr. Kouyaté reminded the mission that ECOWAS had adopted a moratorium
on small arms, which would benefit from further support from the Security Council.
Obviously, the ECOWAS moratorium could not by itself stop the arms flow, and the
supporting action of arms manufacturers and weapon-exporting countries would be
essential. When asked by the members of the mission, President Taylor said that his
Government was not involved in the smuggling of diamonds and arms and that
Governments accusing Liberia of this should come forward with the evidence that
supported such accusations. Members of the mission made clear to him the feelings
in the region on this matter and warned that the instability and isolation of Liberia
could increase if its activities went beyond its legitimate security interests.

Humanitarian aspects

44. The Government of Sierra Leone wanted UNAMSIL to ensure that all parties
to the Lomé Agreement observed their obligation to allow the necessary freedom of
movement for the delivery of humanitarian assistance. The humanitarian community
in Sierra Leone voiced serious concern zbout the lack of access to the RUF-held
areas, which was depriving many Sierra Leoneans of vital support. This was further
compounded by the lack of food in these areas, since few people had been able to
raise crops in the current farming cycle. With regard to the disarmament,
demobilization and reintegration programme, some non-governmental organizations
considered that rebuilding communities would help to create incentives for fighters
to give up their arms and return home. The mission could not otherwise gauge the
humanitarian situation at first hand, but it was clear from the reports they heard that
the situation remained extremely serious, especially for women and children.

45.  As for the situation in Guinea, the mission gained the clear impression that
urgent action would be required by the international community to deal with the
presence and movements of refugees and internally displaced persons throughout
the subregion. The Government of Guinea had developed a plan to relocate Sierra
Leonean refugees away from the border area, for which it would need assistance. It
would be important for United Nations agencies to continue to develop a common
approach to the humanitarian problems in the region.

46. Guinea assured the mission that it would continue to host and shelter refugees
from Sierra Leone in particular, and that it was taking measures to ensure the
security of humanitarian workers. However, President Conté considered that all
refugees should be screened to identify troublemakers. He called for international
assistance for the repatriation of those able to return home, for the movement of
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refugees to camps away from borders and for assistance for Guinean internally
displaced persons.

Special Court

47. The Government of Sierra Leone referred to the need for an effective
information campaign to explain to the public the limits of the powers of the Special
Court and the delay in the commencement of its operations. The Government
considered that the Court should have powers under Chapter VII of the Charter of
the United Nations so as to ensure that it had sufficient authority to try any
individual under international and domestic law, including the requirement upon
third countries to surrender persons subject to the jurisdiction of the Court. The
Government also indicated that it preferred to appoint a co-prosecutor rather than a
deputy prosecutor.

48. The Government encouraged the Security Council to expedite its decision on
the Special Court so that trials could start in a reasonable time (i.e., six months),
since the Government could not hold suspects indefinitely. In the view of President
Kabbah, the United Nations should ensure adequate funding and material support
for the Special Court, to be provided from assessed contributions, in collaboration
with the Government. In general, the Government would be content to abide by the
decision of the Security Council on the Court, including on temporal jurisdiction.

49. Several of the mission’s interlocutors, in particular non-governmental
organizations and civil society, stressed the negative impact of the establishment and
jurisdiction of the Court on the minds of ex-combatants who could be more reluctant
to come forward to disarm for fear of prosecution. The Truth and Reconciliation
Commission, they considered, would be a better alternative for the many child
combatants still with RUF. Clear criteria and an effective information campaign,
reaching out to this vulnerable group, would be essential to explain the limits of the
Court’s jurisdiction and the alternative systems available.

50. The possibility that children could be prosecuted by the Special Court was the
subject of animated debate in Sierra Leone and there appeared to be no prevailing
view. In the view of the Government of Sierra Leone, the Court should prosecute
those child combatants who freely and willingly committed indictable crimes. On
the other hand, non-governmental organizations and United Nations agencies,
especially those engaged in the protection of children, favoured excluding those
under the age of 18 years. In Lungi, the mission heard a passionate appeal from a
14-year-old ex-combatant, on behalf of his fellows, not to try any children.
Members of the mission made it publicly clear that the purpose was to indict only
those persons who bore the greatest responsibility.

Conclusions and recommendations

51.  The complexity of problems in Sierra Leone and its neighbours represents an
extraordinary challenge, which requires extraordinary action. Since the eruption of
the current phase of the crisis, Sierra lLeone has been the focus of sustained
international attention. The Security Council, other parts of the United Nations
system, ECOWAS, the international financial institutions, individual donors and
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international non-governmental organizations are all heavily engaged. Each can do
and is doing much to address the different aspects of the crisis and its underlying
causes. The ideas, energy, commitment and resources are there, but some of the key
actors continue to work in unharmonized and, in certain cases, competing directions.
Among the Government, ECOWAS and UNAMSIL, and in each of them, we found
different perceptions of the reality on the ground, and of policy objectives and the
strategy and means necessary to meet them.

52. The mission concluded that the highest priority must be given to the
coordination of a comprehensive strategy with clear objectives. Only when all
stakeholders — the Government and people of Sierra Leone, the region and the
international community — act together through an agreed and interlocking
approach will the latent potential for the country and the region to emerge from the
current crisis be fulfilled. Our first recommendation, therefore, is for the
establishment of a United Nations-based mechanism for overall coordination
(see para. 55 below).

53. The mission assigns a similar priority to intensifying the momentum of the
peace process. Military measures to enhance security in the country and on its
borders should be pursued urgently: those intent on continuing the rebellion must be
effectively deterred. The current tentative indications of RUF interest in dialogue
must, however, be thoroughly and quickly explored. The mechanism for this must
take account of a variety of views within RUF, a variety of political actors and a
variety of potential channels. The Special Representative of the Secretary-
General might wish to give high and immediate priority to the coordination of
active contacts, liaising in particular, beyond UNAMSIL itself, with Presidents
Kabbah, Conté, Konaré, Obasanjo and Taylor. He should keep the Security
Council informed.

54. A comprehensive strategy requires action on the following core elements:

(a) Peace process. Most of the fundamental principles underlying the
Lomé Agreement remain valid. While a return to the status quo ante is not
envisaged, the conclusion of an effective ceasefire and the withdrawal of RUF
from key areas of the country, in particular the diamond fields, as stipulated in
the Agreement, must remain key objectives. A renewed dialogue both with
RUF leadership and with commanders and combatants at the local level should
be pursued immediately, using the levers and channels with the greatest
potential both in the region and in the country. The latest efforts by ECOWAS
to resume dialogue with RUF through the Joint Implementation Committee
deserve the support of the Security Council and should be coordinated with the
Government of Sierra Leone, with the advice of the Special Representative of
the Secretary-General. The process should, inter alia, cover an early
ceasefire throughout the territory of Sierra Leone, agreed arrangements
for withdrawal, the return of all seized UNAMSIL weapons and
equipment, and the opening up of humanitarian and other access in the
north and east of the country. The mission carefully noted suggestions that
RUF might now be prepared to permit UNAMSIL deployment into the
diamond-producing areas, and thought that this required further exploration, in
accordance with the concept of operations set out by the Secretary-General in
his report (8/2000/832). The peace process should also focus on disarmament,
demobilization and reintegration in order to attract full participation by ex-

4

1%



$/2000/992

combatants in a revived and better funded disarmament, demobilization and
reintegration programme (see below). This will, however, also require
guarantees from RUF that their cadres can enter it freely and without
intimidation;

(b) Special court. In the context of the peace process, the Security
Council and the Sierra Leonean authorities will need to reflect carefully before
taking any final decisions on the scope of the Special Court (see paras. 47-50
above). The right balance must be struck between the requirements of justice
and the need to minimize any potential disincentive to entering the
disarmament, demobilization and reintegration process that the threat of
prosecution may represent — especially to child combatants. The mission is
not otherwise making any direct recommendations on the establishment of the
Special Court, since this requires further discussion by the Security Council.
The Truth and Reconciliation Commission will be an essential instrument in
the wider reconciliation process;

() Military aspects. The military track remains an indispensable
element of the peace process. Cnly a sustained and effective military
instrument, with the capability to extend its reach throughout the country and
following clear political and military objectives, can maintain pressure on RUF
and create incentives for dialogue and disarmament. To meet these
challenges, UNAMSIL must be strengthened in terms of numbers,
effectiveness and capability, as recommended by the Secretary-General
(see S/2000/832), taking advantage of the offers of further troops from,
inter alia, ECOWAS countries. Strong regional involvement on the ground is
as critical to the long-term success of the United Nations peacekeeping
presence as is strong regional political leadership. At the same time, both
within UNAMSIL and internationally, including present and potential troop-
contributing countries, there needs to be a complete and thorough
understanding of the stance, tasks, mandate and concept of operations of
UNAMSIL, and how they work to meet the wider objectives of the
Government and people of Sierra Leone, the region and the international
community. The combination of firm, proactive peacekeeping, within the
flexibility authorized by the resolutions, and the implementation of our
broader recommendations can exert a significant impact on a rebellion, many
members of which are looking for a road to life without conflict;

(d) Regional dimension. No lasting progress can be made in Sierra
Leone without comprehensive action to tackle the current instability in the
West African region, in particular in the Mano River Union member countries.
Regional leaders were clearly of the opinion that President Taylor’s
relationship with RUF was a key to the situation in Sierra Leone, and that
continued action was necessary to persuade him to use his influence to
positive, rather than negative, effect. Illicit trafficking in diamonds and arms,
the proliferation and encouragement of thuggish militias and armed groups,
and the massive flows of refugees and internally displaced persons resulting
from their activities must be addressad directly (the forthcoming report of the
panel of experts is expected to provide concrete recommendations on
diamonds and arms, and ECOWAS is implementing a well-prepared small
arms moratorium). The region, through ECOWAS, is showing encouraging
willingness to take the lead, under its current Chairman, in undertaking
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specific action in these areas. The international community as a whole must be
prepared to act in urgent support, both through material assistance for regional
security initiatives and by exerting pressure on those most responsible for
fomenting instability for selfish advantage. In this specific context and to help
the wider objective of supporting capacity-building within the region, the
Security Council and individual Governments should look positively at
what they can do to support the decision by ECOWAS to prepare for and
deploy an ECOWAS observer force on the borders of the three Mano
River Union member countries, in coordination with UNAMSIL. The
Government of Guinea in particular needs encouragement and support to
provide access and protection for humanitarian personnel and aid. The
Secretary-General should be requested to comment on these regional aspects in
his reports to the Council on UNAMSIL. The disturbing situation in Céte
d’Ivoire may also need to be watched;

(¢) Disarmament, demobilization and reintegration. A thorough
overhaul and reorientation of the disarmament, demobilization and
reintegration programme is required. Effective management of the programme
and development of the reintegration and rehabilitation elements in particular
are vital, for example, through quick impact projects and stimulation of
economic activity. Ex-combatants must be processed through the system more
quickly and better provision made for their dependants. The Security Council
should give early consideration to whether the balance of responsibilities
in the programme among the Government, the World Bank, UNAMSIL
and bilateral agencies can be improved, following the publication of the
report of the assessment team sponsored by the World Bank. The United
Nations should encourage the further cooperation of civil society and non-
governmental organizations in making reintegration a reality;

() Role of Government. The primary responsibility for the resolution
of the conflict must rest with the Government, Parliament and people of Sierra
Leone. No coordinated strategy for the country can be taken forward unless the
Government and the people of Sierra Leone themselves feel a sense of
ownership of the process and demonstrate the political will to achieve genuine
national reconciliation. The Government, with sustained international
assistance, can do more to develop and communicate its vision for taking the
peace process forward, as well as its strategic planning for economic and
social development. Equally, the region and the international community
should ensure that the Government of Sierra Leone is consulted at every level
of planning and coordination on the future of the country, to help develop this
sense of ownership, contribute to economic development, and build capacity
and institutions countrywide. The country faces daunting problems in these
areas, and the lack in particular of political cohesiveness and of political and
administrative structures outside the capital is an alarming consequence of the
conflict, Advice and financial help on a communications and public
awareness strategy would be especially useful;

(8) Human rights and humanitarian assistance. There is growing
evidence of hunger and disease in areas to which humanitarian organizations
have no current access. The mission recommends that UNAMSIL and
ECOWAS explore with RUF the possibility of access under conditions of
adequate security for a needs assessment to be conducted in the areas
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under its control, and for safe access for the delivery of humanitarian
assistance thereafter. Abuses of human rights, including rape, physical abuse
and extortion, remain widespread, with women and children particularly
vulnerable to assault. All components of UNAMSIL, including the military,
should accelerate its efforts to work with the Government and civil society to
develop an environment of respect for human rights. A high priority should be
to raise the awareness in Sierra Leonean society of the need for a concerted
conciliation process. The current vacant human rights posts at UNAMSIL
should be filled as soon as possible, and military units reminded of their
obligation, within the mandate, to protect civilians, something which is not
always happening. The proposed Human Rights Commission should be
established as soon as possible, in cooperation with the Office of the
United Nations High Commissioner for Human Rights. Rehabilitation and
reintegration programmes should be targeted towards protecting the
rights of women and children. The promised Commission on War-affected
Children should be established, and the international community should
be encouraged to support and assist in the assessment of the needs of the
Jjuvenile justice system. The international community should also assist by
providing child protection and advocacy experts to serve as required on
the staffs of the Special Court and the Truth and Reconciliation
Commission.

Overall coordination

55. Together with efforts to develop a comprehensive strategy, there must be an
effective, sustainable coordination mechanism in the region to drive and implement
it. Current efforts are praiseworthy but inadequate. Consultation on important
developments and initiatives is incomplete, and partnership is often more an
aspiration then a reality. Further thought should be given to the best format and
participation for an appropriate coordination mechanism. It is clear that, at a
minimum, the Security Council and the Secretariat, ECOWAS, UNAMSIL
troop-contributing countries and the Government of Sierra Leone need to
consult through some form of continuous structure rather than simply a series
of meetings held at regular intervals. The leadership of ECOWAS is displaying
energy and vision, but the organization itself — by its own admission — lacks
such as the proposal to place ECOWAS military observers on the borders. As a key
first step, the mission recommends an immediate Package of international
assistance to help the ECOWAS secretariat to develop its capacity, including
the placing of UNAMSIL liaison staff at ECOWAS headquarters.

56. These are tough messages and demanding proposals, but Sierra Leone is a
challenge that the United Nations and the international community as a whole
should gather the collective will to meet. It is a small country, rich in natural
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whole can provide much of the focus and resources needed to help realize that
vision; we must continue to show the commitment and resolution to deliver it.

57. Members of the mission pay tribute to the energy, selflessness and courage of
all those working on the ground to bring Sierra Leone its peace and sustained
stability. The Special Representative and his team and large numbers of UNAMSIL
headquarters and field staff, as well as the offices of the United Nations
Development Programme in the region and the United Nations Office in Liberia,
proposed and executed an impeccable programme for the mission and earned its
deep gratitude. The mission expresses the warmest thanks to all those, from heads of
State downwards, in five countries, who looked after it with such generous
hospitality. The service of the crews of the Royal Air Force of the United Kingdom
who flew them safely and comfortably for 17,000 kilometres was especially
appreciated. Finally, 11 Ambassadors humbly acknowledge that they could not have
accomplished their week’s work without the skilful, resourceful and intelligent
support of the Secretariat and companion teams.

Ly
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Giorgia Tortora To: Sam Scratch/SCSL@SCSL

. cc:
06/16/2003 06:00 PM Subject: Fw: Year2 Contribution

as you were asking about it, this is the updated version

Giorgia

Genev?eve . To: Giorgia Tortora/SCSL@SCSL
Noundja-Noubissi cc: Robin Vincent/SCSL@SCSL, Robert Kirkwood/SCSL@SCSL, Paul
16/06/2003 14:59 ' Packham/SQSL@SCSL, Barbara Clemens/SCSL@SCSL

Subject: Year2 Contribution

Attached please find the status for Year2 contribution as at 10th June 2003.

Regards,
Genevieve

Year2 Contributions. xls



Year 2 Contributions to Special Court for Sierra Leone

Contributions

Outstanding
Country Pledges Amount Date Received Pledges
Canada $450,000.00 $324,740.19 $125,259.81
Cyprus 15,0600.00 15,000.00 14/03/2003 -
Czech Republic 100,000.00 100,000.00
Denmark 120,000.00 145,074.71
Ireland 215,000.00 250,951.04 14/03/2003
Lesotho 30,000.00 30,000.00
Luxembourg 24,580.00 14/03/2003
Mauritius 1,500.00 1,500.00
Netherlands 3,800,000.00 3,800,000.00
Nigeria 90,000.00 14/03/2003
South Africa 10,000.00 10,000.00
United Kingdom 2,800,000.00 3,227,980.00 28/05/2003
United States 5,000,000.00 5,000,000.00 14/03/2003 -
Germany 500,000.00 500,000.00 Year 2002 -
Norway 500,000.00 499,970.00 Year 2002
Cyprus 15,000.00 22/04/2003
Luxemburg 27,347.50 28/05/2003
Finland (1) 150,000.00 150,000.00

$13,691,500.00 $10,120,643.44 $4,216,759.81

* Please note that Nigeria contributed 81 00,000; However, its year 1 pledge of $10,000 was still outstanding. This brought the year 2

contribution to $90,000.
(1) Finland's contribution is a grant. Please see attached letter for conditions. t

C:\Documents and Settings\SScratch\Desktop\YearZ Contributions CF S
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INTRODUCTION

The Special Court will-try gersons
who are alleged to hear the
greatest responsibility for the
atrocities. perpetrated in recent
years in Sierra Leone. This is a
duty that its judges are bo{md to

\
1
\
\

¢ Within the fallible parametdrs of
human justice, with its
fundamentals of due pracess,
transparency and defence rights,
we are charged to do our hest to
end the impunity that powerful
perpetrators would otherwnsa
enjoy 9 |

discharge without fear or fjavour,
and independently of their;
appointing bodies - the United
Nations and the Sierra Leane
government. Qur aim is to|
deliver justice fairly and 1
effectively, aver the next thkee
_years.

Our court, as this booklet briefly
explains, is the most recent
legacy of the Nuremberg ideal
that crimes against humanity
require prosecution and
punishment. Those who
command genocide. or mass
mutilation of civilians or sexual
enslavement of children cannot
be forgiven, or left to the
delayed judgement of history or

:od Wlthm the fallible

perpetrators vvould otherwts e

enjoy.

This much is owed to the
memory of murdered victims; ta
maimed survivors and to: those
wha grieve for-them. It is a duty
we share with another body, the
Truth and Recongiliation’ -
Commission.set ug by the Sierra’
Leone government. We shall
work together to uncover the

truth, although the Court alone

has the power to deliver-the |
justice that is a prerequisite for
recanciliation.

Harrors have been. visited upoén
the people of Sierra Leone inithe
past| decade. Same 75,000
civilians are believed to have
been killed, and half a million
made refugees. Atrocities in |
some respects unique in theih,
grotesquery have been reported:
chopping off the hands of
civilians who had cast electoral
votes, kidnapping children for
use as.gunmen or sex slaves; -
butchering prisoners and so on.

itis a poignant irony. that these :
- things should happer where ‘the o

wortd’s humanitarian

miss or: took place - Freetow:
where the BFitish navy it the i
nineteenth century set free the
slaves. : :

Our special court is a different

. modgl to the 'ad-hoc’ tribunals

set up by the Security Councilin

the Hague and at Arusha, to deal
with|war crimes in ex-Yugoslavia
and Rwanda. These are courts,

that sit autside the country

where the vsolence ocnurred

Itisa poignént‘ ifohy that these
things should happen where the
world’s first humanitarian

~ mission took place - Freetown,

where the British navy in: the
nineteenth ;entury set free the

 slaves 9

~ process. We have a three year

mandate and have adopted
some original rules and
procedures - to ensure that our
trials are fair, without being
excessively delayed or expensive.

There are many challenges
ahead. This booklet describes
the court as it is taking shape,
before the Principal. Defender
has been appointed and just
after the Prosecutor has
presented:his first indictments.
We are conscious of the -
confidence that has been
reposed in. us by the -
international community, and by
the peogle of Sierra Leone: we
will do our level best to fulﬂll
thls trust '

. Geoffrey Rabertson, .
+. President, Special Court:-
* 17th March 2003
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Universal Declaration of Human Rights 29

Article 9

or these rights and ) ) ) ]
No one shall be subjected to arbitrary arrest, detention or exile.

national, to secure ,
:, both among the

oples of territories Article 10

Everyone is entitled in full equality to a fair and public hearing by an
independent and impartial tribunal, in the determination of his rights and
| obligations and of any criminal charge against him.

d rights. They are

wrds one another in Article 11

1. Everyone charged with a penal offence has the righ
innocent until proved guilty according to law in a public
‘ has had all the guarantees necessary for his defence.
2. No one shall be held guilty of any penal offence o
act or omission which did not constitute a penal offence,
- international law, at the time when it was committed. N
[ penalty be imposed than the one that was applicable at t
offence was committed.

3 set forth in this
»lour, sex, language,
gin, property, birth

sis of the political,
ry to which a person

g or under any other Article 12

: No one shall be subjected to arbitrary interference with his privacy, family, |
,? home or correspondence, nor to attacks upon his honour and reputation. I
Everyone has the right to the protection of the law against such interference

Jerson. or attacks. |
» <

Article 13 |
1. Everyone has the right to freedom of movement and residence within |

the borders of each State.
2. Everyone has the right to leave any country, including his own, and

to return to his country.

and the slave trade

wman or degrading
Article 14

1. Everyone has the right to seek and to enjoy in other countries asylum

from persecution.
2. This right may not be invoked in the case of prosecutions gemuinely

arising from non-political crimes or from acts contrary to the purposes and .
principles of the United Nations.

a person before the

: any discrimination Article 15 3
l protection against : 1. Everyone has the right to a nationality.

~against any incite- 2. No one shall be arbitrarily deprived of his nationality nor denied the
right to change his nationality. :

Article 16
1. Men and women of full age, without any limitation due to race, nation-

ality or religion, have the right to marry and to found a family. They are
entitled to equal rights as to marriage, during marriage and at its dissolution.

- competent national
d him by the consti-
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S AR UL compuisory iabour coeThR e BURVILICE persons and shall be subject to separate treatment /
I Y il ; . . . .

Paragraph 3(a) shall not be held to preclude, in countries where . appropélatztor the(;r‘ statu.sl as unconv;}ctleldbpersons, df dul db ‘;t*
nent with hard labour may be imposed as a punishment for a crime, 3.1 ceuse _.]E;/el;l © p:ie.rsg'ns 51t be separated from adults ang Fought
rmance of hard labour in pursuance of a sentence to such punish- as speedlly as possibie lor adjudication. . .

A competent court; 3. The penitentiary system shall comprise treatment of prisoners the

essential aim of which shall be their reformation and social rehabilitation.
Juvenile offenders shall be segregated from adults and be accorded treatment
appropriate to their age and legal status. /

For the purpose of this paragraph the term ‘forced or compulsory
12ll not include:
(i)  Any work or service, not referred to in sub-paragraph (b),
normally required of a person who is under detention in conse-
quence of a lawful order of a court, or of a person during
conditional release from such detention;
(ii)  Any service of a military character and, in countries where
conscientious objection is recognized, any national service : Article 12
required by law of conscientious objectors; .
(i) Any service exacted in cases of emergency or calamity
threaiening the life or well-being of the community;
(iv)  Any work or service which forms part of normal civil oblig-
ations.

Article 11

No one shall be imprisoned merely on the ground of inability to fulfil a
contractual obligation.

1. Everyone lawfully within the territory of a State shall, within that

forrifaey, 3 Pt
1%

erritory, have the right to liberty of movement and freedom to choose his
residence.
2. Everyone shall be free to leave any country, including his own.
3. The above-mentioned rights shall not be subject to any restrictions
except those which are provided by law, are necessary to protect national
Y o — ‘ security, public order (ordre public), public heaith or morals or the rights
fyone has the et 1O MUCIty and security of person. No one shall and freedoms of others, and are consistent with the other rights recognized
ed to arbitrary arrest or detention. No one shall be deprived of in the present Covenant.
4. No one shall be arbitrarily deprived of the right to enter his own country.

except on such groinds and in accordance with such procedure =

blished by law.

one who is arrested shall be informed, at the time of artest, of the Article 13

his arrest and shall be promptly informed of any charges against An alien lawfully in the territory of a State Party to the present Covenant
! ’ may be expelled therefrom only in pursuance of a decision reached in accor-

dance with law and shall, except where compelling reasons of national security

otherwise require, be allowed to submit the reasons against his expulsion

and to have his case reviewed by, and be represented for the purpose before,

the competent authority or a person or persons especially designated by the
competent authority.

Jne arrested or detained on a criminal charge shall be brought “
xfore a judge or other officer authorized by law to exercise Jjudicial
shall be entitled to trial within a reasonable time orito release. It
: the general rule that persons awaiting trial shall be detained in
t release may be subject to [guarantees to appear for trial, at any
of the judicial proceedings; and, should occasion arise, for exe-

€ judgement.

me who is deprived of his liberty by arrest or detention shall bé
ake proceedings before a court, in order that that court may decide

Article 14

- All persons shall be equal before the courts and tribunals. In the
determination of any criminal charge against him, or of his rights and oblig-




.....

" 9y

ations in a sujt »¢ law, everyope shall be entitled to  faj, and p
by a Competent, indepenggnt and impartig] tribunal established by law. The
th i

bresumed innocent until proveq guilty according to Jaw.
3. Inthe determinatiop of any criminaj Charge 4

be entitled to be the following minimum 8Uarantees, ip qu’,.équaIity:

a) Tobe informed Promptly and jp detail in 3 languaié which he under-

aq
£
=
«n
Ll
=
=
2
2
o
~
3
=
o
«
=
=

Stand of the nature and cause of the

S. Everyone convicted of 4 crime shajj have the right to hjs Conyiction
and sentence being reviewed by a higher tribunaj according to Jaw.
as b i

6. When 3 person h Y a fina] decision been convicted of 5 Crimina]
offence and when subsequently his conviction hg

Punishment a5 , result of sych conviction sh
law, unless it js Proved that the non-disclog
is wholly or partly attributable o him. J

0 one shal] pe liable to pe tried or Punished agaip for an offence for ’

which he hag already beep finally convicted or acquitted jp accordance with
the law and penal procedyre of each country,

VS
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the competent legal authority;

e) the lawfuyl detention of persons for the prevention of the spreading
of infectious diseases, of persons of unsound mind, alcoholics or drug addicts
Or vagrants;

arrested shall pe informed promptly, in g language
which he understands, of the Teasons for his arrest ang of any charge against

3. Everyone arrested or detained iy accordance with the provisions of
paragraph 1(c) of thig article shall be brought Promptly before a Jjudge or
other officer authorised by law 1o exercise judicial Power and shall pe entitled
to trial within 4 Teasonable time or (o release pending tria]. Release may be
conditioned by guarantees to appear for triaj,

compensation,

Article 6
1. Inthe determination of his civil rights and obligations or of any criminal




D

84

b) to have adequate time and facilities for the preparation of his
defence;

¢) to defend himself in person or through legal assistance of his own
choosing or, if he has not sufficient means to pay for legal assistance, to be
given it free when the interests of justice so require;

d) to examine or have examined witnesses against him and to obtain
the attendance and examination of witnesses on his behalf under the same
conditions as witnesses against him;

e) to have the free assistance of an interpreter if he cannot under-
stand or speak the language used in court.

Article 7

1. No one shall be held guilty of any criminal offence on account of any
act or omission which did not constitute a criminal offence under national
or international law at the time when it was committed. Nor shall a heavier
penalty be imposed than the one that was applicable at the time the criminal
offence was committed.

2. This article shall not prejudice the trial and punishment of any person
for any act or omission which, at the time when it was committed, was criminal
according to the general principles of law recognised by civilised nations.

Article 8

1. Everyone has the right to respect for his private and family life, his home
and his correspondence. :

2. There shall be no interference by a public authority with the exercise
of this right except such as is in accordance with the law and is necessary in
a democratic society in the interests of national security, public safety or the
economic well-being of the country, for the prevention of disorder or crime,

for the protection of health or morals, or for the protection of the rights and
freedoms of others.

Article 9

1. Everyone has the right to freedom of thought, conscience and religion;
this right includes freedom to change his religion or belief and freedom,
either alone or in community with others and in public or in private, to manifest
his religion or belief, in worship, teaching, practice and observance.

2. Freedom to manifest one’s religion or beliefs shall be subject only to
such limitations as are prescribed by law and are necessary in a democratic
society in the interests of public safety, for the protection of public order, health
or morals, or for the protection of the rights and freedoms of others.

Article 10
1.~ Everyone has the right to freedom of expression. This right shall include

~

European Convention on Human Rig}

shall not prevent States from requiring the licensing of broadcasting
sion or cinema enterprises.

2. The exercise of these freedoms, since it carries with it du
responsibilities, may be subject to such formalities, conditions, res
or penalties as are prescribed by law and are necessary in a democratic
in the interests of national security, territorial integrity or public sa
the prevention of disorder or crime, for the protection of health or
for the protection of the reputation or rights of others, for preven

1 M H 3 3 H P Fmae oam i b
disclosure of information received in confidence, or for maintait

authority and impartiality of the judiciary.

Article 11

1. Everyone has the right to freedom of peaceful assembly and to
of association with others, including the right to form and to
for the protection of his interests.

2. No restrictions shall be placed on the exercise of these righ
than such as are prescribed by law and are necessary in a democratic
in the interests of national security or public safety, for the preve
disorder or crime, for the protection of health or morals or for the pr
of the rights and freedoms of others. This article shall not pre:
imposition of lawful restrictions on the exercise of these rights by n
of the armed forces, of the police or of the administration of the Sta

Article 12
Men and women of marriageable age have the right to marry and 1
a family, according to the national laws governing the exercise of th

Article 13

Everyone whose rights and freedoms as set forth in this Conven
violated shall have an effective remedy before a national authority |
standing that the violation has been committed by persons acting in an
capacity.

Article 14

The enjoyment of the rights and freedoms set forth in this Cor
shall be secured without discrimination on any ground such as sex, race
language, religion, political or other opinion, national or social origi
ciation with a national minority, property, birth or other statuvq_\
Article 15 §

1. In time of war or other public emergency threatening the lif
nation any High Contracting Party may take measures derogating
obligations under this Convention to the extent strictly required by
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3. No one shall be subject to arbitrary arrest or imprisonment.

4. Anyone who is detained shall be informed of the reasons for his deten-
tion and shall be promptly notified of the charge or charges against him.

5. Any person detained shall be brought promptly before a judge or other
officer authorized by law to exercise judicial power and shall be entitled to
trial within a reasonable time or to be released without prejudice to the
continuation of the proceedings. His release may be subject to guarantees
to assure his appearance for trial.

6. Anyone who is deprived of his liberty shall be entitled to recourse to
a competent court, in order that the court may decide without delay on the
lawfulness of his arrest or detention and order his release if the arrest or
detention is unlawful. In States Parties whose laws provide that anyone who

believes himself to be threatened with deprivation of his liberty is entitled
to recourse to a competent court in order that it may decide on the lawful-
ness of such threat, this remedy may not be restricted or abolished. The
interested party or another person in his behalf is entitled to seek these
remedies.

7. No one shall be detained for debt. This principle shall not limit the
orders of a competent judicial authority issued for non fulfillment of dutie
of support.

w

Article 8 — Right to a Fair Trial

1. Every person has the right to a hearing, with due guarantees and within
a reasonable time, by a competent, independent, and impartial tribunal, pre-
viously established by law, in the substantiation of any accusation of a criminal
nature made against him or for the determination of his rights and obliga-
tions of a civil, labor, fiscal or any other nature.

2. Every person accused of a criminal offense has the right to be presumed
innocent so long as his guilt has not been proven according to law. During
the proceedings, every person is entitled, with full equality, to the following
minimum guarantees:

a) the right of the accused to be assisted without charge by a trans-
lator or interpreter, if he does not understand or does not speak the language
of the tribunal or court;

b) prior notification in detail to the accused of the charges against
him;

¢} adequate time and means for the preparation of his defence;

d) the right of the accused to defend himself personally or to be assisted
by legal counsel of his own choosing, and to communicate freely and privately
with his counsel;

e) the inalienable right to be assisted by counsel provided by the state,
paid or not as the domestic law provides, if the accused does not defend himself
personally or engage his own counsel within the time period established by
law;

f) the right of the defence to examine witnesses present in the court

and to obtain the appearance, as witnesses, of experts or other persons v
may throw light on the facts;
g) the right not to be compelled to be a witness against himself o
plead guilty; and
h) the right to appeal the judgment to a higher court.
3. A confession of guilt by the accused shall be valid only if it is m
without coercion of any kind.
4. An accused person acquitted by a nonappealable judgment shall
be subjected to a new trial for the same cause.
5. Criminal proceedings shall be public, except in so far as may be
essary to protect the interests of justice.

Article 9 — Freedom from Ex Post Facto Laws

No one shall be convicted of any act or omission that
criminal offense, under the applicable law, at the time i / |
heavier penalty shall not be imposed than the one that v // ;
time the criminal offense was committed. If subsequen
of the offense the law provides for the imposition of a

fit thereform.

e marcon chall bac o
he guilty person shall bene

Article 10 — Right to Compensation

Every person has the right to be compensated in accordance with t/
in the event he has been sentenced by a final judgment through
carriage of justice.

Article 11 — Right to Privacy

1. Everyone has the right to have his honor respected and
recognized.

2. No one may be the object of arbitrary or abusive interfe’
private life, his family, his home, or his correspondence, or of v
on his honor or reputation.

3. Everyone has the right to the protection of the law a
ference or attacks.

Article 12 — Freedom of Conscience and Religion

1. Everyone has the right to freedom of conscience
right includes freedom to maintain or to change one’s
freedom to profess or disseminate one’s religion or
ally or together with others, in public or in private.

2. No one shall be subject to restrictions that
to maintain or change his religion or beliefs.

3. Freedom to manifest one’s religion and be
the limitations prescribed by law that are necer
order, health, or morals, or the rights or freedoms

4. Parents or guardians, as the case may be, have the .
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Conscious of their duty to achieve the total liberation of Africa, the peoples
of which are still struggling for their dignity and genuine independence, and
undertaking to eliminate colonialism, neo-colonialism, apartheid, zionism
and to dismantle aggressive foreign military bases and all forms of discrim-
ination, particularly those based on race, ethnic group, color, sex, language,
religion or political opinions;

Reaffirming their adherence to the principles of human and peoples’ rights
and freedoms contained in the declarations, conventions and other instru-
ments adopted by the Organization of African Unity, the Movement of
Non-Aligned Countries and the United Nations;

Firmly convinced of their duty to promote and protect human and peoples’
rights and freedoms taking into account the importance traditionaily attached
to these rights and freedoms in Africa;

Have agreed as follows:

PART T — RIGHTS AND DuTiEs

Chapter I — Human and People’s Rights

Article 1

The member States of the Organization of African Unity parties to the
present Charter shall recognize the rights, duties and freedoms enshrined in
this Charter and shall undertake to adopt legislative or other measures to
give effect to them.

Article 2

Every individual shall be entitled to the enjoyment of the rights and
freedoms recognized and guaranteed in the present Charter without distinc-
tion of any kind such as race, ethnic group, color, sex, language, religion,
political or any other opinion, national and social origin, fortune, birth or other
status.

Article 3
1. Every individual shall be equal before the law.
2. Every individual shall be entitled to equal protection of the law.

Article 4
Human beings are inviolable. Every human being shall be entitled to respect

for his life and the integrity of his person. No one may be arbitrarily deprived
of this right.

Article 5

Every individual shall have the right to the respect of the dignity inherent
in a hnman beine and to the recognition of his legal status. All forms of

African Charter on Human and Peoples’ Rights 193

exploitation and degradation of man particularly slavery, slave trade, torture,
cruel, inhuman or degrading punishment and treatment shall be prohibited.

Article 6

Every individual shall have the right to liberty and to the security of his
person. No one may be deprived of his freedom except for reasons and con-
ditions previously laid down by law. In particular, no one may be arbitrarily
arrested or detained.

Article 7

1. Every individual shall have the right to have his cause heard. This com-
prises:

a) the right to an appeal to competent national organs against acts of
violating his fundamental rights as recognized and guaranteed by conven-
tions, laws, regulations and customs in force;

b) the right to be presumed innocent until proved guilty by a compe-
tent court or tribunal;

¢) the right to defence, including the right to be defended by counsel
of his choice;

d) the right to be tried within a reasonable time by an impartial court
or tribunal.

2. No one may be condemned for an act or omission which did not con-
stitute a legally punishable offence at the time it was committed. No penalty
may be inflicted for an offence for which no provision was made at the time
it was committed. Punishment is personal and can be imposed only on the
offender.

Article 8

Freedom of conscience, the profession and free practice
be guaranteed. No one may, subject to law and order, be subn
restricting the exercise of these freedoms.

Article 9
1. Every individual shall have the right to receive infor
2. Every individual shall have the right to express anc
opinions within the law.

Article 10

L. Every individual shall have the right to free association provided he
abides by the law.

2. Subject to the obligation of solidarity provided for in article 29 no one
may be compelled to join an association.

Article 11
Every individual shall have the right to assemble freely with others. The
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56. Basic Principles on the Independence
of the Judiciary

Welcomed by the General Assembly of the United Nations, t
resolution 40/146 of 13 December 1985 upon adoption by the
Seventh United Nations Congress on the Prevention of Crime and the
Treatment of Offenders at Milan, 1985

t

Whereas in the Charter of the I@jﬁd.blalion,qthg_genﬂes—of the world
affirm, inter alia, their determination to establish conditions under which-justice

can be maintaiHMaghiwmhMrn.aLignaL_c_gf_ng_rg,tiQn;.Jin._.promot.i.n-g-vand..

encouraging respect for human rights_and fundan ental freedoms without any
discrimination,.... -
Whereas the Universal Declaration of Human- Rights-enshrines. in partic-

ular the principles-of equality before the law, of the presumption of innocenee-
and of the right to_a fair and public_hearing by a cor_r_;pggggg,ﬁ_jg?p/pgnd&mw

and impartial tribunal established by law,

Whereas the International Covenants on Economic, Social and Cultural
Rights and on Civil and Political Rights both guarantee the exercise of those
rights, and in addition, the Covenant on Civil and Po\liyin/lh Rights further guar-
antees the right to be tried withayt undue delay,

Whereas frequently there still exists a gap between the vision underlying
those principles and the actual situation,

Whereas the organization and administration of Justice in every country

should be inspired by those principles, and efforts should be undertaken to N

translate them fully into reatity,

Whereas rules concerning the exercise of judicial office sh uld aim at
enabling judges to act in accordance with those principles, /D

Whereas judges are charged with the ultimate decision over life, freedoms,
rights, duties and property of citizens,

Whereas the Sixth United Nations Congress on the Prevention of Crime and
the Treatment of Offenders, by its resolution 16, called upon the Committee
on Crime Prevention and Control to include among its priorities the elabora-
tion of guidelines relating to the independence of Judges and the selection,
professional training and status of judges and prosecutors,

Whereas it is, lﬁerefore, appropriate that consideration be first given to
the role of judges in relation to the system/of justice and to the importance

of their selection, training and conduct,

435
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The following basic principles, formulated to assist Member States in their
task of securing and promoting the independence of the Judiciary should be
taken into account and respected by Governments within the framework of

436

Independence of the Judiciary

1. The independence of the Jjudiciary shall be guaranteed by the State
and enshrined in the Constitution or the law of the country. It is the duty of
all governmental and other institutions to respect and observe the independence /

4. There shall not be any inappropriate or unwarranted interference with
the judicial process, nor shall Judicial decisions by the courts be subject to ;
revision. This principle is without prejudice to judicial review or to mitiga- /
tion or commutation by competent authorities of sentences imposed by the/
judiciary, in accordance with the law. r - f

5. Everyone shall have the right to be tried by ordinary courts br- £
tribunals using established legal procedures. [Tribunals that do not use the d ly %
established procedures of the legal process shall not be created to displ c¢;‘"§\
the jurisdiction belonging to the ordinary courts or judicial tribunals.

the judiciary to ensure that Judicial proceedi gs are conducted fairly and that
the rights of the parties are respected.

7. It is the duty of each Member State to provide adeduate resources to
enable the judiciary to properly perform its functions.

Freedom of Expression and Association

8. In accordance with the Universal Declaration of Human Rights,
members of the Judiciary are like other citizens entitled to freedom of expres-
sion, belief, association and assembly; provided, however, that in exercising

9. Judges shall be free to form and join associations of Jjudges or other

organizations to represent their interests, to promote their professional training
and to protect their judicial independence.




vlember States in their
1e judiciary should be
hin the framework of
‘he attention of judges,
d the public in general.
professional judges in
lges, where they exist.

aranteed by the State

serve the independence

mtry. It is the duty of//

npartially, on the basis
restrictions, improper
1ces, direct or indirect,

les of a judicial nature
an issue submitted for
v. , _
mted interference with
1e courts be subject to i

tences imposed by the

Basic Principles on the Independence of the Judiciary 437
Qualifications, Selection and Training
10. Persons selected for judicial office shall be individualy of integrity
and ability with appropriate training or qualifications in law: Any method
of judicial selection shall safeguard against Judicial appointments for improper
motives. In the selection of judges, there shall be no discrimination against
a person on the grounds of race, colour, sex, religion, political or other opinion,

national or social origin, property, birth or status, except that a requirement, b\

that a candidate for judicial office must be a national of the country concerned,
shall not be considered discriminatory.

Conditions of Service and Tenure

1. The term of office of judges, their independence, security, adequate
remuneration, conditions of service, pensions and the age of retirement shall
be adequately secured by law.

12. Judges, whether appointed or elected, shall have guaranteed tenure until
a mandatory retirement age or the expiry of their term of office, where such
exists.

13. Promotion of judges, wherever such a system exists, should be based
on objective factors, in particular ability, integrity and experience.

14. The assignment of cases to judges within the court to which they belong
Is an internal matter of judicial administration.

Professional Secrecy and Immunity
15. The judiciary shall be bound by professional secrecy with regard to
their deliberations and to confidential information acquired in the course of
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their duties other than in public proceedings, and shall not be compelled to
testify on such matters.
16. Without prejudice to any disciplinary procedure or to any right of appeal
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or to compensation from the State, in accordance with national law, judges
should enjoy personal immunity from civil suits for monetary damages for
improper acts or omissions in the exercise of their Jjudicial functions.

Discipline, Suspension and Removal

17. A charge or complaint made against a judge in his/her judicial and
professional capacity shall be processed expeditiously and fairly under an
appropriate procedure. The judge shall have the right to a fair hearing. The
examination of the matter at its initial stage shall be kept confidential, unless
otherwise requested by the judge.

18. Judges shall be subject to suspension or removal only for reasons of
incapacity or behaviour that renders them unfit to discharge their duties.

19. All disciplinary, suspension or removal proceedings shall be determined
in accordance with established standards of Jjudicial conduct.

20. Decisions in disciplinary, suspension or removal proceedings should be
subject to an independent review. This principle may not apply to the deci-
sions of the highest court and those of the legislature in impeachment or similar
proceedings.
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I. INTRODUCTION

The Appeals Chamber of the International Tribunal for the Prosecution of Persons Responsible for
Serious Violations of International Humanitarian Law Committed in the Territory of the Former
Yugoslavia since 1991 ("the International Tribunal” or “the ICTY") is seized of an appeal filed by
Anto Furundija ("the Appeliant”) against the Judgement rendered by Trial Chamber || of the

International Tribunal on 10 December 1998.

The Trial Chamber held the Appellant individually responsible for his participation in the crimes
charged in the Amended Indictment pursuant to Article 7(1) of the Statute of the International
Tribunal (“the Statute”). The Trial Chamber also found that under Article 3 of the Statute, the
Appellant was guilty as a co-perpetrator of torture as a violation of the laws or customs of war and
for aiding and abetting outrages upon personal dignity, including rape, as a violation of the laws or

customs of war. '

Having considered the written and oral submissions of the Appellant and the Prosecutor (“the

Prosecutor” or "the Respondent”), the Appeals Chamber

HEREBY RENDERS ITS JUDGEMENT.

' Prosecutor v. Anto Furund’jja, Case No. 1T-95-17/1-T, Judgement, 10 Dec, 1998 (“the Judgement”).
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A. Procedural background

1. In the original indictment, confirmed by Judge Gabrielle Kirk McDonald on 10 November
1995 (“the Indictment”), the Appellant was charged with three counts comprising Count 12,
alleging a grave breach of the Geneva Conventions of 1949 under Article 2(b) of the Statute
relating to torture and inhumane treatment, Count 13, alleging a violation of the laws or customs of
war under Article 3 of the Statute relating to torture, and Count 14, alleging a violation of the laws
or customs of war under Article 3 of the Statute relating to outrages upon personal dignity including

rape.

2. The Appellant was arrested on 18 December 1997. At his initial appearance on
19 December 1997, he pleaded not guilty to all counts of the Indictment and was remanded in

detention pending trial.

3. On 13 March 1998, the Trial Chamber issued an Order granting the Prosecutor leave to
withdraw Count 12 of the Indictment and denying the Defence’s motion to dismiss all counts

against the Accused based on defects in the form of the Indictment.

4, Foitowing submissions by the Prosecutor on 1 May 1998 of statements and transcripts of
witnesses, and on 4 May 1998 of legal material relating to the alleged criminal conduct of the
Appellant, the Trial Chamber found on 13 May 1998 that sufficient material had been provided to

the Defence to enable it to prepare its case.?

5. On 22 May 1998, the Prosecutor filed a pre-trial brief. On 29 May 1998, the Trial Chamber
directed the Prosecutor to redact and amend portions of the Indictment. An amended version of the
Indictment was filed on 2 June 1998 (“the Amended Indictment”). It contained two charges: Count
13 alleging torture and Count 14 alleging outrages upon personal dignity including rape. Both

counts were charged as violations of the laws or customs of war under Article 3 of the Statute.

6. The trial of the Appellant commenced on 8 June 1998. The Appellant filed a motion on 12
June 1998, seeking to exclude the portion of Witness A’s testimony that related to the Appellant’s
presence during the sexual assaults alleged to have been perpetrated by a co-accused, hereafter

Accused B, upon Witness A, on the ground that it did not fall within the scope of the Amended

20n6 April 1998, the Appellant filed "Defendant’s Motion for Leave to File Instanter His Motion to Dismiss Counts
13 & 14 of the Indictment Based on Defects in the Form of the Indictment (Vagueness), Lack of Subject Matter
Jurisdiction, and Failure to Establish a Prima Facie Case”, arguing that the Prosecutor had failed to submit facts
supporting a theory of liability under Article 7(1) that the Appellant directly and substantially facilitated the rape of
Witness A. On 29 April 1998, the Trial Chamber issued a Decision denying the Appellant's Motion and a further
decision ordering the Prosecutor to file a supplementary document specifying the factual and legal bases upon which
the Prosecutor would rely at trial.
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Indictment. In a Decision issued later on the same day, the Trial Chamber held that it would “only
consider as relevant Witness A's evidence in so far as it relates to Paragraphs 25 and 26 as pleaded

in the Indictment against the Accused."”?

1. By confidential decision dated 15 June 1998, the Trial Chamber responded to the
Prosecutor's request for clarification of its decision of 12 June 1998 regarding Witness A's
testimony and ruled as inadmissible "all evidence relating to rape and sexual assault perpetrated on
[Witness A] by [Accused B] in the presence of [the Appeliant] in the ‘large room’ apart from the

evidence of sexual assault alleged in paragraph 25 of the Indictment.”*

8. The parties presented their closing arguments on 22 June 1998, whereupon the hearing was
closed with judgement reserved to a later date. On 29 June 1998, after the close of the hearings, the
Prosecutor disclosed to the Appellant a redacted certificate of psychological treatment dated 11 July
1995 and a witness statement dated 16 September 1995 from a psychologist from Medica Women's
Therapy Centre ("Medica”) in Zenica, Bosnia and Herzegovina, concerning Witness A and the

treatment she had received at Medica.

9. On 10 July 1998, the Appellant filed a motion to strike the testimony of Witness A or, in the
event of a conviction, requested a new trial. The Trial Chamber issued its written Decision on the
matter on 16 July 1998, finding that there had been serious misconduct on the part of the Prosecutor
in breach of Rule 68 of the Rules of Procedure and Evidence of the International Tribunal (“the
Rules") causing prejudice to the Appellant. As a consequence, the Trial Chamber ordered that the
proceedings be re-opened but limited strictly to the cross-examination of Prosecution witnesses and
the recalling of any defence witnesses or new evidence only in connection with the medical,
psychological or psychiatric treatment or counselling received by Witness A after May 1993 (“the

re-opened proceedings”). The Trial Chamber further ordered the Prosecutor to disclose any other

connected documents.

10.  On 23 July 1998, the Appellant filed a request for leave to appeal the Trial Chamber’s
Decision of 16 July 1998. By its Decision of 24 August 1998, a bench of the Appeals Chamber

unanimously denied the application, finding that the requirements under sub-Rule 73(B) for

interlocutory appeals had not been met.®

3 The specific charges against the Accused were based on the factual allegations contained in paragraphs 25 and 26 of
the Amended Indictment.

* Prosecutor v. Anto Furund'ija, Case No. 1T-95-17/1-T, Confidential Decision, 15 June 1998 (“Confidential
Decision”), p. 2.

5 Prosecutor v. Anto Furund’ija, Case No. 1T-95-17/1-AR73, Decision on Defendant’s Request for Leave to Appeal
Trial Chamber }1's Order of 16 July 1998, 24 Aug. 1998.
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11. Subsequently, the Defence sought leave to introduce the evidence of two witnesses into the
re-opened proceedings by way of deposition. By its confidential ex parte Order dated 27 August
1998, the Trial Chamber denied the Defence request to take the deposition of a certain individual,
referred to as Witness F for the purposes of this appeal, reasoning that his evidence did not fall
within the scope of the re-opened proceedings, as circumscribed by the Trial Chamber's Decision of
16 July 1998. In this regard the Trial Chamber noted that, according to its Decision of 16 July
1998, the Appellant may call new evidence only to address any medical, psychological or
psychiatric treatment or counselling received by Witness A after May 1993. Thereafter, on 13
October 1998, the Trial Chamber issued a confidential Decision denying the Defence leave to call

Mr. Enes [urkovi} as a witness in the re-opened proceedings on the same grounds. 5

12.  On 9 November 1998, the proceedings were re-opened. The Appeliant called four
witnesses, including two expert witnesses, while the Prosecutor called two expert witnesses. On9
and 11 November 1998, the Trial Chamber received two applications to file amicus curiae briefs,
both of which were granted. The re-opened proceedings were closed on 12 November 1998 after

the presentation of both parties’ closing arguments.

13.  On 10 December 1998, Trial Chamber || rendered its Judgement ("the Judgement"), finding
the Appellant guilty on Count 13, as a co-perpetrator of torture as a violation of the laws or customs
of war, and guilty on Count 14, as an aider and abettor of outrages upon personal dignity, including
rape, as a violation of the laws or customs of war. The Trial Chamber sentenced the Appellant to
ten years' imprisonment for the conviction under Count 13 and eight years' imprisonment for the
conviction under Count 14. Consistent with the Trial Chamber’s disposition, the Appellant is

serving the sentences concurrently, inter se.

1. The Appeal

(a) Notice of Appeal

14.  The Appellant filed the “"Defendant’s Notice of Appeal Pursuant to Rule 108" on 22
December 1998.

8 prosecutor v. Anto Furund'ija, Case No. 1T-95-17/1-T, Decision on Proposed Calling of Mr. Enes [urkovi} as
Witness, 13 Oct. 1998.
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(b) Post-Trial Application

15.  The Appeliant filed on 3 February 1999 te "Defendant’s Post-Trial Application to the
Bureau of the Tribunal for the Disqualification of Presiding Judge Mumba, Motion to Vacate
Conviction and Sentence, and Motion for a New Trial”. By this motion, the Appellant sought an
order from the Bureau disqualifying Judge Mumba, vacating the Judgement and ordering a new trial
before a differently constituted Trial Chamber. On 5 March 1999, the Appeals Chamber issued an
order suspending the briefing schedule in the appeal on the merits pending the decision by the
Bureau. On 11 March 1999, the Bureau issued its Decision on the Post-Trial Application,
dismissing the application on the ground that the determination as to the fairness of the trial was not

within the competence of the Bureau.’

(c) FEiling of Briefs

16.  On 24 March 1999, following the Bureau's decision, the Appeals Chamber issued a decision
resuming the briefing schedule and ordered the parties to file their briefs as follows: the Appellant’s
Brief by 21 May 1999, the Respondent’s Brief by 21 June 1999 and the Appellant’s Reply by 6 July
1999. Following a request by the Appellant, the filing deadline for the Appellant’s Brief was
extended until 25 June 1999, with subsequent changes in the filing dates for the Response and

Reply. On 25 June 1999, the Appellant filed the "Defendant’s Appellate Brief”.

17.  The Appellant filed on 25 June 1999 the "Defendant’'s Motion to Supplement the Record on
Appeal” requesting that the Registrar certify the Post-Trial Application and the exhibits attached
thereto as part of the Record on Appeal. The Prosecutor filed a response on 20 July 1999, opposing
the motion on the ground that the Post-Trial Application contained new evidence not submitted by
the Appellant at trial. In this regard, the Prosecutor contended that the Appellant must satisfy the

requirements under the relevant Rules pertaining to additional evidence before the Post-Trial

Application could be submitted on appeal.

18.  The Appellant filed on 23 July 1999, as a confidential document, its "Reply Memorandum
in Support of Defendant’s Motion to Supplement Record on Appeal” requesting that the Motion to
Disqualify Presiding Judge Mumba and the Affidavit of Witness F be added to the record on appeal.

On 2 August 1999, the Appellant filed a non-confidential version of the “Defendant’s Appellate
Brief".

7 Prosecutor v. Anto Furund'ija, Case No. 1T-95-17/1, Decision on Post-Trial Application by Anto Furund’ ija to the
Bureau of the Tribuna! for the Disqualification of Presiding Judge Mumba, Motion to Vacate Conviction and Sentence,
and Motion for a New Trial, 11 Mar. 1999.
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19.  On 2 September 1999, the Appeals Chamber issued its "Order on Defendant’s Motion to
Supplement Record on Appeal”. By this Order, the Appeals Chamber granted the Appellant’s
motion to amend the Appellate Brief, but considered that Rule T09(A) of the Rules did not allow for
the record on appeal to be supplemented as requested, and that Rules 115 and 119 of the Rules were
not applicable to the material sought to be admitted, as the Appeliant’s ground of appeal related to

the partiality of a Judge at trial and not to the guilt or innocence of the Appellant.

20.  On 14 September 1999, the Appellant filed the "Defendant’s Amended Appellate Brief” and
on 30 September 1999 the Prosecutor filed the “Respondent’s Brief of the Prosecution”. On 14
October 1999, the Appeals Chamber issued, at the request of the Appellant, an order granting an
extension of time for the filing of the Appellant’s Reply. On 8 November 1999, the Appellant filed

the "Defendant’s Reply Brief”. All three briefs were filed as confidential documents.

21.  On 28 February 2000, the President of the International Tribunal assigned Judge Fausto
Pocar to the Appeals Chamber to replace Judge Wang Tieya, who had withdrawn from the bench

under Rule 16 of the Rules.?

22.  The hearing of the appeal was held on 2 March 2000 and judgement was reserved to a later

date. 9

23.  Subsequently, on 8 March 2000, the Appellant filed a motion entitled “Conviction of Anto
Furund’ jja based upon alleged Torture of Witness D is void as being (1) Outside the Scope of the
Jurisdiction of the ICTY and (2) Based upon an Alleged Crime not charged in the Indictment.” The
motion was rejected by the Appeals Chamber on 5 May 2000 as it was filed out of time.

24, Upon the request of the Appeals Chamber, the Appellant filed public versions of his
amended appellate brief and reply brief on 23 June 2000 ("the Appellant's Amended Brief" and

“the Appellant's Reply” respectively). '® The Prosecutor filed a public version of her response brief

on 28 June 2000 ("the Prosecutor’s Response”)."

8 Prosecutor v. Anto Furund’ija, Case No. IT-95-17/1-A, Order of the President Assigning a Judge to the Appeals
Chamber, 7 Mar. 2000 (the original French version was fited on 28 Feb. 2000).

® Transcript of hearing on appea! in Prosecutor v. Anto Furund’ija, Case No. IT-95-17/1-A, 2 March 2000 (hereafter
pages from the transcript are referred to as " T (2 March 2000)"; all transcript page numbers referred to in the course of
this Appeals Judgement are from the unofficial, uncorrected version of the English transcript. Minor differences may
therefore exist between the pagination therein and that of the final English transcript released to the public).

1% prosecutor v. Anto Furund'ija, Case No. IT-85-17/1-A, Defendant's Amended Appellate Brief [Public Version], 23
June 2000; Prosecutor v. Anto Furund’ija, Case No. 1T-95-17/1-A, Appellant's Reply [Public Version], 23 June 2000.

" prosecutor v. Anto Furund’jja, Case No. [T-95-17/1-A, Prosecution Submission of Public Version of Confidential
Respondent’s Brief of the Prosecution Dated 30 Sept. 1999, 28 June 2000.
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B. Grounds of Appeal

25.  The Appellant submits the following grounds of appeal against the Judgement of 10
December 1998:

Ground (1): That the Appellant was denied the right to a fair trial in violation of the Statute;
Ground (2): That the evidence was insufficient to convict him on either count;

Ground (3): That the Defence was prejudiced by the Trial Chamber’s improper reliance on evidence
of acts that were not charged in the indictment and which the Prosecutor never

identified prior to the trial as part of the charges against the Appellant;
Ground (4): That presiding Judge Mumba should have been disqualified; and

Ground (5): That the sentence imposed upon him was excessive, 2

C. Relief Requested

26. By his appeal, the Appellant seeks the following relief:

(i) That the Appellant be acquitted or, in the alternative, that his convictions be reversed"* or that he

be granted a new trial. '

(i) That, in the alternative, if the Appeals Chamber affirms the conviction imposed by the Trial
Chamber, the Appeals Chamber reduce the sentence to a term that does not exceed six years,

including time served since the date of his original incarceration (18 December 1997).

"2 Appellant’s Amended Brief, pp. 1-3 and T. 9 - 10 (2 March 2000).
'3 Appellant’s Amended Brief, p. 158.

" Ibid., and T. 190 (2 March 2000).

1 Appellant's Amended Brief, p. 158,
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Il. STANDARD OF REVIEW ON APPEAL

A. Submissions of the Parties

1. The Appeliant

27.  The Appellant submits that the standard of review in the Appeals Chamber “necessarily
takes into account the standard of proof in the Trial Chamber.”'® The Appellant further submits that
"[i]f a reasonable person could have reasonable doubt about his guilt, the conviction must be

reversed.” "’

28.  The Appellant argues that to satisfy the test of proof beyond reasonable doubt, “[t] he
evidence must be so overwhelming that it excludes every fair or rational hypothesis except that of
guilt.”'® He contends that he “appeals on the basis that the Trial Chamber was unreasonable in
concluding that the only fair or rational hypothesis that could be derived from the evidence is that
Mr. Furund’ ija is guilty.”'® He concludes that the Appeals Chamber must acquit him because the

evidence may be read to support a fair or rational inference of innocence.?

2. The Respondent

29.  The Respondent submits that the appealing party bears the burden of establishing an error

1

within the terms of Article 25(1) of the Statute.?’ The Respondent further contends that the

appropriate standard of review on appeal depends on the classification of the alleged error as one of

fact or law.%?

30.  The Respondent submits that two categories of error fall within Article 25(1)(a) of the
Statute, which provides for an appeal from “an error on a question of law invalidating the decision”.
The first relates to an error in the substantive law applied by the Trial Chamber and the second to an
error in the exercise of the Trial Chamber’s discretion.?> Where the error alleged is one of
substantive law, the Respondent says that the nature of the burden on the appealing party is that of

£.24

persuasion rather than proo Where the appeal is based on an error in the exercise of the Trial

'® Appellant’s Reply, p.3.

7 Ibid., p. 5.

'8 7,11 (2 March 2000).

197,12 (2 March 2000).

207,167 (2 March 2000).

2! Prosecutor's Response, para. 2.2.
2 (pid,, para. 2.6.

22 Ibid., para. 2.7.

2 Ibid., para. 2.9.
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impugned decision under an abuse of discretion standard.?® The Respondent submits that “absent a

Chamber's discretion, the Respondent contends that the Appeals Chamber should review the

showing that the Trial Chamber abused its discretion, the Appeals Chamber should not substitute its

own view for that of the Trial Chamber." 28

31. As regards the standard of review under Article 25(1)(b) of the Statute, which provides for
an appeal on the basis of “an error of fact which has occasioned a miscarriage of justice,” the
Respondent identifies two types of error which may be the subject of an appeal under this provision.
The first is an error based on the submission of additional evidence that was not available at trial,
and the second is an error in the factual conclusions the Trial Chamber reached based upon the

evidence submitted at trial.?’

32, The Respondent contends that the standard of review on appeal proposed by the Appellant is
erroneous, and that the Appeals Chamber should not disturb the Trial Chamber's findings of fact,
unless no reasonable person could have so concluded on the evidence presented.28 The Respondent
finds equally mistaken the Appellant’s proposed standards as regards the burden placed on the

Appellant.?®

33.  The Respondent further submits that in order to appeal a decision under Article 25(1), a

party has to object at trial in a timely and proper manner to an error of the Trial Chamber or to a

Trial Chamber's abuse of discretion, or the issue of waiver must be considered.30

B. Discussion

34. Article 25 of the Statute sets forth the circumstances in which a party may appeal from a
final decision of the Trial Chamber. A party invoking a specific ground of appeal must establish an

error within the scope of this provision, which provides:

1. The Appeals Chamber shall hear appeals from persons convicted by the Trial Chambers or from
the Prosecutor on the following grounds:

(a) an error on a question of law invalidating the decision; or
(b) an error of fact which has occasioned a miscarriage of justice.

2. The Appeals Chamber may affirm, reverse or revise the decisions taken by the Trial Chambers.

% Ipid., para. 2.10.

26 1bid,

2T Ipjd., para. 2.8.

28T 108 - 109 (2 March 2000).
29T 111 - 112 (2 March 2000).

% prosecutor’s Response, para. 2.11,
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35. Errors of law do not raise a question as to the standard of review as directly as errors of fact.
Where a party contends that a Trial Chamber made an error of law, the Appeals Chamber, as the
final arbiter of the law of the Tribunal, must determine whether there was such a mistake. A party
alleging that there was an error of law must be prepared to advance arguments in support of the
contention; but, if the arguments do not support the contention, that party has not failed to discharge
a burden in the sense that a person who fails to discharge a burden automatically loses his point.
The Appeals Chamber may step in and, for other reasons, find in favour of the contention that there

is an error of law.

36.  Furthermore, this Chamber is only empowered to reverse or revise a decision of the Trial
Chamber on the basis of Article 25(1)(a) when there is an error of law that invalidates that decision.
It is not any error of law that leads to a reversal or revision of the Trial Chamber’s decision: rather,
the appealing party alleging an error of law must also demonstrate that the error renders the

decision invalid.

37. As to an allegation that there was an error of fact, this Chamber agrees with the following
principle set forth by the Appeals Chamber for the International Criminal Tribunal for Rwanda
("the ICTR")3" in Serushago:

Under the Statute and the Rules of the Tribunal, a Trial Chamber is required as a matter of law to

take account of mitigating circumstances. But the question of whether a Trial Chamber gave due

weight to any mitigating circumstance is a question of fact. In putting forward this question as a

ground of appeal, the Appellant must discharge two burdens. He must show that the Trial

Chamber did indeed commit the error, and, if it did, he must go on to show that the error resulted

in a miscarriage of justice.
Similarly, under Article 25(1)(b) of the ICTY Statute, it is not any and every error of fact which
will cause the Appeals Chamber to overturn a decision of the Trial Chamber, but one which has led
to a miscarriage of justice. A miscarriage of justice is defined in Black’s Law Dictionary as “a
grossly unfair outcome in judicial proceedings, as when a defendant is convicted despite a lack of
evidence on an essential element of the crime.”3® This Chamber adopts the following approach
taken by the Appeals Chamber in the Tadi} case3! in dealing with challenges to factual findings by

Trial Chambers:

3! International Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and Other Serious
Violations of International Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens
Responsible for Genocide and Other Such Violations Committed in the Neighbouring States between 1 January and 31
December 1994 (“the ICTR").

32 Omar Serushago v. The Prosecutor, Case No. ICTR-98-39-A, Reasons for Judgment, 6 Apr. 2000, para. 22.

33 Black's Law Dictionary (7" ed., St. Paul, Minn. 1999).

3 Prosecutor v. Dufko Tadi}, Case No. IT-94-1-A, Judgement, 15 July 1999 ("the Tadi} Appeals Judgement”).
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[t]he task of hearing, assessing and weighing the evidence presented at trial is left to the judges

sitting in a Trial Chamber. Therefore, the Appeals Chamber must give a margin of deference to a

finding of fact reached by a Trial Chamber. It is only where the evidence relied on by the Trial

Chamber could not reasonably have been accepted by any reasonable person that the Appeals

Chamber can substitute its own finding for that of the Trial Chamber. |t is important to note that

two judges, both acting reasonably, can come to different conclusions on the basis of the same

evidence.
The position taken by this Chamber in the Tadi} Appeals Judgement has been reaffirmed in the
Aleksovski Appeals Judgement.36 The reason the Appeals Chamber will not lightly disturb findings
of fact by a Trial Chamber is well known; the Trial Chamber has the advantage of observing
witness testimony first-hand, and is, therefore, better positioned than this Chamber to assess the

reliability and credibility of the evidence.

38.  The Appeals Chamber now turns to consider the Appellant's submissions in relation to the
appropriate standard of review where the sufficiency of the evidence in support of a conviction is
challenged on appeal. The Appellant submits that the Tadi} Appeals Judgement demonstrates that,
in evaluating the sufficiency of the evidence in support of a conviction, the Appeats Chamber must
determine whether the standard of proof beyond reasonable doubt was correctly applied by the Trial
Chamber.3” The Appellant further invites the Appeals Chamber to: 1) conduct an independent
assessment of the evidence, both as to its sufficiency and its quality; and 2) inquire whether a
reasonable trier of fact could have found that an inference or hypothesis consistent with innocence
of the offence charged was open on the evidence.®® The Appellant further contends that, as to the
application of the standard of proof beyond reasonable doubt, the Appeals Chamber must find that
guilt was not merely a reasonable conclusion based on the evidence, but rather the only “fair and

rational hypothesis which may be derived from the evidence”.*

39.  The Appellant’s reliance on the Tadi} Appeals Judgement is misplaced. in Tadi}, the
Appeals Chamber held that the Trial Chamber had erred in law in its application of the legal
standard of proof beyond reasonable doubt to its factual findings in respect of certain charges in the
indictment. The application of the correct legal standard did not support the inferences which the
Trial Chamber had drawn from the facts. On a true interpretation, the Tadi} Appeals Chamber did
not disturb the finding of facts by the Trial Chamber.

40.  The Appeals Chamber finds no merit in the Appellant’s submission which it understands to

mean that the scope of the appellate function should be expanded to include de novo review. This

35 Tadi} Appeals Judgement, para. 64.

38 prosecutor v. Zlatko Aleksovski, Case No. 1T-95-14/1-A, Judgement, 24 March 2000 (“the Aleksovski Appeals
Judgement”), para. 63.

37 Appellant’s Reply, p. 4.

38 Ipid., p. 8.

%9 Ibid. (citing Tadi} Appeals Judgement, para. 174).
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Chamber does not operate as a second Trial Chamber. The role of the Appeals Chamber is limited,

pursuant to Article 25 of the Statute, to correcting errors of law invalidating a decision, and errors

of fact which have occasioned a miscarriage of justice.
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I1l. FIRST GROUND OF APPEAL

A. Submissions of the Parties

1. The Appellant

41.  As a first ground of appeal against the Judgement, the Appellant argues that he was denied
the right to a fair trial under Article 21 of the Statute. As a consequence, the Appeals Chamber
should acquit him on Counts 13 and 14 of the Amended Indictment. In support of this ground, the
Appellant submits the following arguments: (a) he did not receive fair notice of the charges to be
proven against him; (b) the Trial Chamber failed to provide a reasoned opinion in respect of the
conflicting testimony of Witness A and Witness D; and (c) he was denied the right under Article

21(4) of the Statute to call witnesses during the re-opened proceedings. *°

(a) Lack of fair notice of the charges to be proven against the Appellant

42. As a first aspect of this ground of appeal, the Appellant submits that the Trial Chamber erred
by failing to ensure that he received fair notice of the charges to be proven against him, as required

by Articles 20 and 21 of the Statute.

43.  The Appellant argues that his convictions rested upon a sequence of events which were not
described in any document filed by the Prosecutor prior to trial and that the case of the Prosecutor
leading to the findings of the Trial Chamber, which in turn resulted in his convictions, was not

41

presented to him until trial.”" He submits that the Prosecutor’s case at trial proved to be inconsistent

with that reflected in the Indictment and Amended Indictment and the pre-trial pleadings. *?

44, More specifically, the Appellant contends that the documents submitted by the Prosecutor
prior to trial, on which the Appellant relied for trial preparation, including the Indictment and the
1995 Statement by Witness A, do not contain any allegations of complicity in rapes or sexual
assaults committed in the large room (“the Large Room") either in his presence or after his
departure.43 According to the Appellant, the Amended Indictment does not contain allegations of a
conspiracy between him and Accused B, nor does it contain allegations of concert of action and
forced nudity, since any rapes and sexual assaults committed in the Large Room are alleged to have

taken place before the Appellant's arrival in that room.** The Appellant contends that, in reliance

40 Appellant's Amended Brief, pp. 49-50, 75 and T. 9 - 10 (2 March 2000).
1 Appellant's Amended Brief, pp. 56-57.

2 1pid., pp. 56-60 and T. 9 (2 March 2000).

3 Appeliant's Amended Brief, pp. 59-63.

*7.30 (2 March 2000).
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on the Prosecutor’s pre-trial submissions and the Indictment, he prepared for trial in the reasonable
belief that the Prosecutor would attempt to prove that he arrived in the Large Room after the sexual
assaults on Witness A by Accused B had taken place.45 The Appellant submits that the testimony
of Witness A at trial was inconsistent with the events alleged in the Amended Indictment and all
pre-trial pleadings, in that Witness A testified at trial that the Appellant 1) began questioning
Witness A prior to Accused B's arrival in the Large Room, 2) was present at the time of Accused
B's rape of Witness A in the Large Room, 3) questioned Witness A in the "Large Room" while
Accused B was raping her and otherwise sexually assaulting her, and 4) left Witness A with

Accused B in the Large Room where Accused B continued to rape and sexually assault her. %

45. The Appellant contends that he alerted the Trial Chamber to the serious prejudice he
suffered as a result of the misleading pleadings and that the Trial Chamber responded by issuing a
decision, dated 12 June 1998, stating that it would consider the evidence of Witness A only “insofar
as it relates to Paragraphs 25 and 26 as pleaded in the Indictment.”*’ A subsequent motion for
clarification submitted by the Prosecutor led to an additional confidential decision, dated 15 June
1998, specifying that 'TtJhe Trial Chamber rules inadmissible all evidence relating to rape and
sexual assault perpetrated on [Witness A] by the individual identified as [Accused B] in the
presence of the accused in the ‘Large Room” apart from the evidence of sexual assault alleged in
paragraph 25 of the [Amended Indictment]."48 The Appellant submits that, in reliance on the
decisions of the Trial Chamber, he did not undertake the necessary measures to obtain additional
witnesses who could testify to his absence from the Large Room while Witness A was being
sexually assaulted. 49 He further contends that the Amended Indictment did not allege that he left

Witness A to be sexually assaulted by Accused B.%®

46. In sum, the Appellant submits that the trial proved to be unfair when the Trial Chamber
made findings concerning rapes and sexual assaults perpetrated by Accused B on Witness A in the
Large Room on the basis of evidence which it had previously declared inadmissible, and convicted

the Appellant based on those findings.

5 Appetiant's Amended Brief, p.57and T.36 -7 (2 March 2000).

%5 Appellant's Amended Brief, pp. 59-60.

47 Ibid. p. 63 (citing Prosecutor v. Anto Furund'ija, Case No. IT-95-17/1-T, Decision, 12 June 1998, p. 2).

“8 Appellant's Amended Brief p. 64 (citing Confidential Decision, 15 June 1998, p. 2) and T. 47 (2 March 2000).
49 Appellant's Amended Brief, p. 64 and T. 49 (2 March 2000).

507,54 (2 March 2000).
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(b) The Trial Chamber failed to provide a reasoned opinion in relation to the conflict between the

testimony of Witness A and that of Witness D

47. In respect of the second aspect of this ground of appeal, the Appellant submits that he did
not receive a fair trial as a result of the Trial Chamber’s failure to provide a reasoned opinion to
explain its evaluation of the conflicting evidence of Witness A and Witness D on a determinative
issue. The Appellant contends that the Trial Chamber failed to reconcile the conflicting testimony
as to whether the Appellant conducted an interrogation in the pantry (“the Pantry”) and whether he
was even present in that room. He argues that the absence of reasoning in the Judgement on this
decisive point constitutes an error of law and violates his right to a fair trial under Articles 21 and

23(2) of the Statute as well as under Article 6(1) of the European Convention on Human Rights.51

48.  While recognising that the Trial Chamber need not address every discrepancy in the
evidence, the Appellant contends that discrepancies on issues that may be determinative of guilt or
innocence must be addressed in a reasoned manner.>? The Appellant cites the European Convention
on Human Rights and the jurisprudence of the European Court of Human Rights to support the
contention that “the Trial Chamber was under an obligation to address well-founded submissions on

determinative issues.” >3

(c) Denial of the right to call Witnesses F and Enes [urkovi} upon the reopening of the

proceedings

49.  As a third aspect of this ground of appeal, the Appellant contends that the Trial Chamber
denied his right under Article 21(4) of the Statute to obtain the attendance and examination of
Witness F and Enes [urkovi} during the re-opened proceedings, as part of his general right to a fair
trial.>*

50.  The Appellant submits that the Trial Chamber failed to remedy the prejudice suffered by
him as a consequence of the Prosecutor’s inexcusable misconduct with regard to the belated
disclosure of the Medica documents, since the relief chosen by the Trial Chamber failed to place
him in the position he would have been in had the Prosecutor disclosed the Medica documents prior
to trial. > According to the Appellant, the scope of the re-opened proceedings was so restrictive that

he could not pursue relevant defences and, consequently, did not receive a fair trial. The Appellant

' European Convention for the Protection of Human Rights and Fundamental Freedoms signed in Rome on 4
November 1950 ("the European Convention on Human Rights”).

527,76 (2 March 2000).

537,79 (2 March 2000); Appeliant's Amended Brief, pp. 65-72, and in particular pp. 70-71 where the jurisprudence of
the European Court of Human Rights is discussed.

5 Appellant’s Amended Brief, pp. 74-75.

% Ipid., p. 73.
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argues that, by limiting the issues at the re-opened proceedings to the psychiatric and psychologica’® ‘

treatment received by Witness A, he was prevented from introducing relevant evidence contained in
the Medica documents, such as Witness A’s mental and emotional condition during the material
period in 1993, the relevance of which was unknown to the Defence prior to the disclosure of the
Medica documents.®® Furthermore, according to the Appellant, the limited scope of the re-opened
proceedings prevented him from introducing evidence regarding the credibility of Witness A's trial

testimony in respect of her emotional condition during the relevant period of 1993.%7

51.  The Appellant further contends that the Trial Chamber erred in denying him the right to call
Witness F on the ground that his testimony would fall outside the scope of the re-opened
proceedings. The Appellant submits that the testimony of Witness F was within the ambit of the re-
opened proceedings, since, among other things, Witness F was purportedly the first person to take

58

Witness A for medical treatment after the events in question.” Furthermore, the Appellant submits

that it was only in the course of the investigation arising out of the disclosure of the Medica

documents that he learnt that Witness F had relevant information. >®

52.  In respect of Enes [urkovi}, the Appellant argues that his proposed testimony would bear
directly on the issue of Witness A's credibility and, in particutar, Witness A’s repudiation of a 1993
statement which Enes [urkovi} prepared based on a conversation he had with Witness A in
December 1993.%°

2. The Respondent

53.  The Prosecutor rejects the Appellant's complaints regarding the alleged errors committed by
the Trial Chamber, as set out in the first ground of appeal, and requests that this ground be

dismissed.

(a) Appeliant received fair notice in respect of the charges to be proven against him

54. In addressing the first aspect of this ground of appeal, the Prosecutor submits that there was
ample notice of the conduct alleged in paragraphs 25 and 26 of the Amended Indictment which the
Appellant faced at trial,®" and that, in any event, the issue of lack of fair notice as to conduct in the
Large Room which was not reflected in the Amended Indictment was resolved by the Trial

Chamber's Decision of 12 June 1998, granting the Appeliant's request to exclude certain

56 Ibid., pp. 72-73 and Appellant's Reply, p. 24.
57 Appellant’'s Amended Brief, p.73.

%8 7. 82 (2 March 2000).

59 Appellant’s Reply, pp. 22-24.

5 Jpid., pp. 23-24.
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evidence.62

The Prosecutor further submits that there are no findings in the Judgement which
support the Appellant’s argument that the Trial Chamber based its conviction on evidence which it

had previously held to be inadmissible.®’

(b) Alleged failure of the Trial Chamber to provide a reasoned opinion in relation to the conflict

between the testimony of Witness A and that of Witness D

55.  The Prosecutor submits that there is no inconsistency between the testimony of Witnesses A
and D as to whether Witness D was interrogated in the Pantry and that there is no failure on the part
of the Trial Chamber to give a reasoned opinion on this particular issue. The Prosecutor further
submits that the Trial Chamber was under no obligation to provide reasons for its findings with
respect to an issue that was never squarely raised by either party.64 The Prosecutor contends that
the Trial Chamber's findings (or lack thereof) with respect to the alleged inconsistencies in the
evidence of Witness A and Witness D concerning the Appellant’s presence in the Pantry do not
amount to a violation of the Appellant’s right to a reasoned opinion pursuant to Article 23 of the
Statute.?® The Prosecutor says that, upon a review of the Judgement in its totality, the Trial
Chamber provided a “reasoned opinion in writing”, as required by Article 23 of the Statute.®® The
Prosecutor distinguishes the circumstances of the instant case from those in the case law on which

the Appellant relies.®’

(c) Alleged denial of the right to call Witnesses F and Enes [urkovi} upon the reopening of the

proceedings

56. The Prosecutor rejects the Appellant’s contention that the scope of the re-opened
proceedings was too limited and submits that the new matter which arose as a result of the belated
disclosure of the Medica documents was correctly circumscribed by the Trial Chamber in its
decision to reopen the proceedings.68 The Prosecutor contends that the issue of medical, psychiatric
or psychological treatment or counselling received by Witness A was the focus of the re-opened
proceedings, and not the mental health or psychological state of Witness A generally.®® According

to the Prosecutor, the Appellant was aware that any evidence relating to the mental health or

6 prosecutor’s Response, paras. 3.26-3.34.

82 Ipid., para. 3.22 and T. 118 (2 March 2000).

83 prosecutor’s Response, paras. 3.39-3.43.

847,139 - 140 (2 March 2000).

85 prosecutor’s Response, paras. 3.51-3.55.

5 Ipid. paras. 3.54-3.55.

57 Ibjd., paras. 3.75-3.77.

88 Ibid., paras. 3.78, 3.83 — 3.87. See also Prosecutor v. Anto Furund'ija, Case No. IT-95-17/1-T, Decision, 16 July
1998.

% Prosecutor’s Response, paras. 3.82-3.83.
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psychological state of Witness A generally would have been material to his case since his defence C ’
had been conducted on the basis that Witness A’s memory was flawed. Consequently, the
Prosecutor submits, the Appellant was under an obligation to exercise due diligence in respect of

the production of such evidence during the trial.”®

57.  With regard to the proposed testimony of Witness F, the Prosecutor submits that this
testimony would not have been relevant to the issue of any medical, psychological or psychiatric
treatment or counselling received by Witness A after 1993. The Prosecutor, therefore, argues that
the Trial Chamber’s decision to deny the Appellant leave to introduce the testimony of Witness F
was in accordance with the limits set by the Trial Chamber's decision defining the scope of the re-
opened proceedings. The Prosecutor further contends that the alleged relevance of Witness F's
proposed testimony could have been ascertained through the exercise of due diligence before the

Medica documents were disclosed.”’

58. The Prosecutor contends that the same conclusions apply in respect of the proposed

testimony of Enes [urkovi}. 72
B. Discussion

(a) First aspect of the first ground of appeal

59.  With regard to the first aspect of the first ground of appeal, the Appellant submits that his
trial was unfair since he did not receive fair notice of the charges to be proven against him. In
particular, he complains that the Trial Chamber erred by including certain findings in the Judgement

relating to acts which fall outside the scope of the Amended Indictment.

60.  The Appeals Chamber notes that the Indictment was filed and remains under seal. On 2
June 1998, however, the Prosecutor filed an Amended Indictment, which set forth, by way of a
redacted version of the Indictment, only those allegations underlying three counts against the
Appellant.”® The only difference between the Indictment and the Amended Indictment is that in the
former the introductory words “shortly after the events described in paragraphs 21 and 22" appear
in paragraph 25. The Appellant did not raise any objections in respect of the Amended Indictment
as filed on 2 June 1998, and his trial proceeded on the basis of the charges as set forth therein. Any

complaint raised by the Appellant as to whether he received fair notice of the charges to be proven

0 1bid. paras. 3.82-3.90.

" bid., paras. 3.80-3.83.

72 Ipid., and paras. 3.87-3.89.

73 With the filing of the Amended Indictment the count based on Article 2 of the Statute, together with any associated
allegations, was also withdrawn.
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against him must be assessed in light of the allegations contained in the Amended Indictment.
Accordingly, the charges set forth in the Indictment against the Appellant and the other co-accused,

including Accused B, are not relevant to the determination of this ground of appeal.

61.  Article 18(4) of the Statute and Rule 47(C) of the Rules require that an indictment contain a
concise statement of the facts of the case and of the crime with which the suspect is charged. That
requirement does not include an obligation to state in the indictment the evidence on which the
Prosecution has relied. Where evidence is presented at trial which, in the view of the accused, falls
outside the scope of the indictment, an objection as to lack of fair notice may be raised and an
appropriate remedy may be provided by the Trial Chamber, either by way of an adjournment of the
proceedings, allowing the Defence adequate time to respond to the additional allegations, or by

excluding the challenged evidence.
62.  The Amended Indictment alleges in relevant part:

On or about 15 May 1993, at the Jokers Headquarters in Nadioci (the "Bungalow”) [the Appeliant]
the local commander of the Jokers, [Accused B] and another soldier interrogated Witness A.

While being questioned by [the Appellant], [Accused B] rubbed his knife against Witness A's
inner thigh and lower stomach and threatened to put his knife inside Witness A's vagina should
she not tell the truth/

63.  The Appellant submits that the Trial Chamber erred in finding that his questioning of
Witness A in the Large Room commenced prior to Accused B's entry, as this sequence of events is
not consistent with that set forth in the Amended Indictment. While it is stated in the Judgement

that “Witness A, under cross-examination was adamant that [the Appellant] was in the [Large
Room] before Accused B entered”,”” this is merely a narrative account of the evidence given by

Witness A and does not form part of the Trial Chamber's factual findings. The Appeals Chamber,

therefore, is unable to find any merit in the Appellant’s submission.

64. The Appellant further submits that the Trial Chamber erred in finding that rapes and sexual
assaults were committed in his presence in the Large Room, on the basis of evidence which it had
previously declared inadmissible, and in convicting him on that basis. The objection was founded
on the fact that the Amended Indictment did not include an allegation that the Appellant was
present in the Large Room, while rapes and sexual assaults were perpetrated there. The Appeals

Chamber observes that the Trial Chamber upheld this objection insofar as it ruled “inadmissible all

evidence relating to rape and sexual assault perpetrated on [Witness A] by [Accused B] in the

74 Amended Indictment, para. 25.
"5 Judgement, para. 80.
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presence of the [Appellant] in the ‘Large Room’ apart from the evidence of sexual assault alleged in

paragraph 25 of the [Amended Indictment]”.”®

65.  The Appellant however raises the additional question whether the Trial Chamber failed to
adhere to the terms of its own decision by including factual findings in the Judgement concerning
rapes and sexual assaults committed in the Appellant’s presence in the Large Room and convicting
the Appellant on that basis. These factual findings are set out in the following paragraphs of the
Judgement relating to events in the Large Room:

124, Witness A was interrogated by the [Appellant]. She was forced by Accused B to undress

and remain naked before a substantial number of soldiers. She was subjected to cruel, inhuman
and degrading treatment and to threats of serious physical assault by Accused B in the course of

her interrogation by the [Appellant]. The purpose of this abuse was to extract information from
Witness A about her family, her connection with the ABiH and her relationship with certain

Croatian soldiers, and also to degrade and humiliate her. The interrogation by the [Appeliant] and
the abuse by Accused B were parallel to each other.

125.  Witness A was left by the accused in the custody of Accused B, who proceeded to rape her,
sexually assault her, and to physically abuse and degrade her.

126. Witness A was subjected to severe physical and mental suffering and public humiliation.

66.  The Appeals Chamber would observe that paragraph 125 refers to rapes and sexual assaults
perpetrated by Accused B after the Appellant’'s departure from the Large Room. The Trial
Chamber did not make any factual findings that rapes and sexual assaults were committed in the

Appellant’s presence in the Large Room, nor was the Appellant convicted on that basis.’’

67. The Appellant further submits that the Trial Chamber’s finding that the Appellant left
Witness A in the Large Room to be raped and sexually assaulted by Accused B was impermissible
as falling outside the scope of the Amended Indictment.”® In this context, the Appeals Chamber
notes the following. Although the Amended Indictment against the Appellant does not contain any
allegations to that effect, at trial Witness A gave evidence that the Appellant left her in the Large
Room where she was raped and sexually assaulted by Accused B. In its Judgement, the Trial
Chamber states that the Defence “has not disputed that the [Appellant] left Witness A in the room
and that there followed another phase of serious sexual assaults by Accused B."’® The Trial
Chamber found that “Witness A was left by the [Appellant] in the custody of Accused B, who
proceeded to rape her, sexually assault her, and to physically abuse and degrade her”.8% But while

finding so as part of the narrative, the Trial Chamber did not say that the Appellant, in leaving

76 Confidential Decision, p.2. See also Judgement, paras. 18 and 81.
" Judgement, paras. 264 — 269.

78 Appellant’s Reply, p. 39.

7® Judgement, para. 83.

8 bid., para. 125.
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Witness A in the custody of Accused B, did so with the intent that Accused B should perform those
acts on Witness A. The performance of such acts by Accused B did not influence the Trial
Chamber in coming to a decision to convict the Appellant. This is borne out by a review of the
Trial Chamber's legal findings in support of the Appellant's conviction for torture under Count 13

which contain no reference to rapes and sexual assaults in the Large Room:

The Trial Chamber is satisfied that the Appellant was present in the large room and interrogated
Witness A, whilst she was in a state of nudity. As she was being interrogated, Accused B rubbed
his knife on the inner thighs of Witness A and threatened to cut out her private parts if she did not
tell the truth in answer to the interrogation by the accused. The accused did not stop his
interrogation, which eventually culminated in his threatening to confront Witness A with another
person, meaning Witness D and that she would then confess to the allegations against her. To this
extent, the interrogation by the accused and the activities of Accused B became one process. The

physical attacks, as well1 as the threats to inflict severe injury, caused severe physical and mental
suffering to Witness A

There is no reference in this paragraph or in any of the other paragraphs relating to these legal

findings to the evidence of Witness A being "left by the [Appellant] in the custody of Accused B,

who proceeded to rape her, sexually assault her, and to physically abuse and degrade her.” 82

(b) Second aspect of the first ground of appeal

68.  The Appellant submits that he was denied a fair trial under Article 21(2) and Article 23(2)
of the Statute, since the Trial Chamber failed to provide a reasoned opinion as to the manner in
which it resolved the conflict between the testimony of Witness A and that of Witness D on the
question whether the Appellant conducted an interrogation in the Pantry. The Appellant
specifically objects to the Trial Chamber's conclusion that “the evidence of Witness D does confirm

the evidence of Witness A in this regard."®®

69.  The right of an accused under Article 23 of the Statute to a reasoned opinion is an aspect of
the fair trial requirement embodied in Articles 20 and 21 of the Statute. The case-law that has
developed under the European Convention on Human Rights establishes that a reasoned opinion is
a component of the fair hearing requirement, but that “the extent to which this duty . . . applies may
vary according to the nature of the decision” and "can only be determined in the light of the
circumstances of the case.”® The European Court of Human Rights has held that a “tribunal’ is not

obliged to give a detailed answer to every argument.85

8 Ibid., para. 264.

82 1pid., para. 125.

8 Ibid., para. 116.

84 See Case of Ruiz Torija v. Spain, Judgment of 9 December 1994, Publication of the European Court of Human Rights
("Eur. Ct. H. R."), Series A, vol. 303, para. 29.

8 Case of Van de Hurk v. The Netherlands, Judgment of 19 April 1994, Eur. Ct. H. R., Series A, vol. 288, para. 61.
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70. From a reading of the Judgement, the Appeals Chamber considers that the Trial Chamber
dealt satisfactorily with the evidence of Witnesses A and D. Paragraphs 84 - 89 of the Judgement
are devoted to events in the Pantry. In these paragraphs, the Trial Chamber considered the evidence
of both Witnesses A and D in respect of the events in the Pantry and, on this basis, arrived at its

factual findings which are set out in paragraphs 127 - 130.

71. Moreover, the Appeals Chamber is not convinced that there was any necessary conflict in
the evidence of the two witnesses. Indeed, Witness D's evidence could be read to support Witness
A's testimony that the Appellant was present in the Pantry, as Witness D testified that he entered
the Pantry with the Appellant and that later, while he was being beaten by Accused B, the Appellant

was standing by the doorway to the Pantry.®®

72.  As to the Appellant's objection to the Trial Chamber’s statement that “the evidence of

Witness D does confirm the evidence of Witness A in this regard,”®’

the Appeals Chamber notes
that this conclusion does not relate to the issue whether the Appellant interrogated anyone in the
Pantry or whether he was present in that room. The statement was made in the context of the Trial
Chamber's review of certain inconsistencies in Witness A’s testimony and did not refer to the
question whether the Appellant conducted any interrogation in the Pantry. The Appellant’s

objection is therefore unfounded.

713. Based on the foregoing analysis, the Appeals Chamber finds that the evidence is not
conflicting on the question whether the Appellant conducted an interrogation in the Pantry or
whether he was present in that room during the physical assaults perpetrated by Accused B upon
Witnesses A and D. In view of this, the Appeals Chamber is unable to conclude that the Trial

Chamber erred in the manner alleged by the Appellant.

(c) Third aspect of the first ground of appeal

74. In respect of the third aspect of the first ground, the Appellant contends that, by preventing
him from introducing the testimony of Witness F and Enes [urkovi} when the proceedings were re-
opened, the Trial Chamber violated his right, under Article 21(4) of the Statute, to examine, and

obtain the attendance of, relevant witnesses on his behalf.

75. Article 21(4)(e) of the Statute grants an accused the right "to obtain the attendance and

examination of witnesses on his behalf”. This right is, for obvious reasons, subject to certain

86 Judgement, paras. 85 and 87.
8 Ibid., para. 116.
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conditions, including a requirement that the evidence should be called at the proper time.
regard, the Appeals Chamber observes that the Appellant was obliged, under the applicable rules, to
present all available evidence at trial. However, it should be noted that the proceedings were re-
opened due to the exceptional circumstance of the Prosecutor’s late disclosure of material which, in
the view of the Trial Chamber, “clearly had the potential to affect the ‘credibility of prosecution
evidence™.%° The question arises whether the Trial Chamber was correct to limit the Appellant’s
right to call new evidence in the re-opened proceedings to “any medical, psychological or

psychiatric treatment or counselling received by Witness A after May 1993,"%

and to deny him the
right to call Witness F and Enes [urkovi} on the ground that their proposed testimony fell outside

the scope of the re-opened proceedings.

76. As to the first issue, namely, whether the scope of the re-opened proceedings was 100
restrictive, the Appeals Chamber notes that the material belatedly disclosed by the Prosecutor was a
witness statement dated 16 September 1995 from a psychologist at the Medica Women's Therapy
Centre, concerning the treatment Witness A had received at the Centre. The Trial Chamber
determined that the sole issue arising out of the disclosure of the material was the medical,
psychological or psychiatric treatment or counselling received by Witness A, and not the more
general question of the menta! health and psychological state of Witness A. The Appeals Chamber
sees no basis for interfering with this assessment. Furthermore, the Appeals Chamber considers
that the relevance of Witness A's mental health could not have been unknown to the Appellant prior
to the Prosecutor’s disclosure of the material, especially in the light of the mistreatment that
Witness A had endured and the circumstance that the Appellant’s defence was premised on the fact
that Witness A's memory was flawed and that she was therefore not a reliable witness. This
conclusion is supported by the fact that, at trial the Appellant called an expert witness, Dr. Elisabeth
Loftus, to testify on the effects of shock and trauma on memory. In accordance with the general
rule that evidence should be called at the proper time, the Appellant was obliged to call all evidence
which, in his estimation, had a bearing on the more general subject of Witness A’s mental condition

and her lack of reliability during the trial.

77.  The second issue concerns the Trial Chamber's denial of the Appellant’s alleged right to call
Witness F and Enes [urkovi} on the ground that their proposed evidence fell outside the scope of
the re-opened proceedings. The Appeals Chamber finds no merit in the Appellant’s submission that

the evidence was incorrectly excluded. The proposed evidence was clearly not relevant to the

% Rute 85 of the Rules provides that evidence at trial shall be presented in a certain sequence unless otherwise directed
bg/ the Trial Chamber in the interests of justice.
20 Prosecutor v. Anto Furund’ija, Case No. 1T-95-17/1-T, Decision, 16 July 1998, para. 17 (original emphasis).

Ibid., p. 8.

23
Case No. IT-95-1711-A 21 July 2000



535

question of medical, psychological or psychiatric treatment or counselling received by Witness A,
which was the subject of the re-opened proceedings. Outside of these matters, the introduction of

the evidence at that stage could not be justified.

78.  The Appeals Chamber accordingly finds that the Trial Chamber did not err when it decided
to deny the Appellant the right to call Witness F and Enes [urkovi} on the ground that the proposed

testimony fell outside the scope of the re-opened proceedings.

79. For the foregoing reasons, this ground must fail.
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IV. SECOND GROUND OF APPEAL -

A. Submissions of the Parties

1. The Appetllant

80. As the second ground of appeal, the Appellant submits that the Prosecutor failed to prove
beyond reasonable doubt: (a) that he committed torture; and (b) that he committed outrages upon

personal dignity including rape.

(a) The evidence was insufficient to convict Anto Furundija of the crime of torture (Count 13

of the Amended |ndictment)

81.  The Appellant alleges that the Trial Chamber established his liability for the crime of torture
on the basis of its finding that he interrogated Witness A in the Pantry, but that the evidence does
not prove this beyond reasonable doubt.?’  He claims that Witness D testified that the only
interrogator in the Pantry was Accused B, and that the “very, very credible” testimony of the
“truthful” Witness D, as described by the Prosecutor during the trial, precludes a finding that the

Appellant conducted any interrogation in the Pantry.92

82. The Appellant further contends that Witness A's identification of him in court is
unreliable.?® He refers to the case of Prosecutor v. Du{ko Tadi} where the Trial Chamber addressed
the need to identify the accused independently of in-court identification.®* He submits that in the
Judgement, the Trial Chamber never addressed the possibility that Witness A’s memory of him
could have been displaced or altered, when she saw his image on a BBC television report, or that
her in-court identification of him was merely an identification of the man she had seen on television

rather than a description of the person she had seen in the Large Room or the Pantry.95

83. The Appellant further submits that the acts charged in the Amended Indictment would not
constitute torture, even if proven. The Appellant alleges that the Prosecutor failed to prove that, by
the acts and omissions charged in the Amended Indictment, he intentionally inflicted “severe pain

or suffering, whether physical or mental”, aimed at "obtaining information or a confession, or at

1 Appellant's Amended Brief, p. 78.
2 Ibid
ia,
% pid., pp. 78-80.
2; Ibid., p. 80 (citing Prosecutor v. Du{ko Tadi}, Opinion and Judgment, Case No. 1T-94-1-T, 7 May 1997, para. 546).
Ibid., pp. 82-83.
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punishing, intimidating, humiliating or coercing the victim or a third person, or at discriminating,

on any ground, against the victim or a third person.”9®

84. The Appellant contends that, to establish his liability as co-perpetrator of the crime of
torture under the Trial Chamber’s definition of the necessary elements of that crime, proof by the
Prosecutor that he questioned Witness A is insufficient. He submits that a direct connection must
be proven between his questioning and the infliction by Accused B of severe pain and suffering

upon Witness A, whether physical or mental,®’ but that there has been no such proof.98

85.  The Appellant further submits that Witness A's testimony of the events was unreliable, as
she suffered from post-traumatic stress disorder ("PTSD"), and that the inconsistencies in her
testimony do not justify the Trial Chamber’s finding that “inconsistencies may, in certain

circumstances, indicate truthfulness and the absence of interference with witnesses".gg

(b) The evidence was insufficient to convict Anto Furund ija of the crime of outrages upon

personal dignity, including rape

86. The Appellant submits that the Trial Chamber cited no authority for the proposition that his
presence alone could support a conviction for aiding and abetting.wo He contends that the acts
charged against him in paragraph 26 of the Amended Indictment do not constitute aiding and
abetting, and that the cases upon which the Trial Chamber relied to support the conviction for
aiding and abetting are distinguishable from the instant case. The Appellant distinguishes the
circumstances in the Dachau Concentration Camp case and submits that the conduct of the accused
in that case, which the court found to constitute “acting in pursuance of a common design to violate
the laws and usages of war”, did not occur in the present case.'®! Referring to the case of Rohde, he
argues that there is no evidence that he was a link in the chain of events that led to the rape of
Witness A.'%2 He also refers to the decision in the Stalag Luft 11/ case, and submits that there is no
proof that his acts contributed directly to the rape or that the rape would not have happened in this
manner had he not aided it wiIIineg.103 Relying on the Schonfeld case, the Appellant submits that
he cannot be convicted of aiding and abetting merely because he did not endeavour to prevent the

rape of Witness A1 He argues that, unlike in the Schonfeld case, there was no allegation in this

% judgement, para. 162.

%7 Appeliant’s Amended Brief, p. 84.

% Ibid., pp. 86-91.

% Ipid., pp. 91-94 (referring to the Judgement, para. 113).
190 ypid., pp. 95-96.

7 ypid., p. 98.

192 1pid., p. 99.

93 1bid., pp. 99-100.

194 1pid., p. 100.
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case that his mere presence in or outside the Pantry "was caiculated to give additional confidence”
to Accused B.'%® He also submits that his case is to be contrasted with the Almelo Trial and the
Trial of Otto Sandrock and Three Others, since there was no allegation or evidence that he knew
that there was a common purpose behind the rape of Witness A or that he had gone to the Pantry for

the very purpose of having Witness A raped. 1%

2. The Respondent

(a) The evidence was sufficient to convict the Appellant of torture

87. As regards the Appellant’s argument that Witness D testified that the only interrogator in the
Pantry was Accused B, the Respondent submits that there is no inconsistency between the
testimony of Witnesses A and D as to whether Witness D was interrogated in the Pantry and that
there is no failure on the part of the Trial Chamber to give a reasoned opinion on this particular
issue.’?’

88.  With respect to the Appellant’s argument concerning his in-court identification by Witness
A, the Prosecutor submits that a proper identification of the Appellant did not depend only on
Witness A's evidence, but that Witness D's evidence, among others, was highly relevant, and that

the totality of the evidence more than sufficiently identified the Appellant.w8

89.  As regards the Appellant's contention that the acts charged against him in the Amended
Indictment, even if proven, do not constitute torture, the Prosecutor interprets that contention to
include such issues as the insufficiency of the Amended Indictment, an error of law by the Trial
Chamber in determining the elements of torture, the insufficiency of the evidence, and the lack of
showing of a previous conspiracy or of evidence in support of a finding of action in concert.’® The
Prosecutor submits that the elements of torture committed in an armed conflict, as stated by the

M0 |t is submitted that

Trial Chamber in the Judgement, reflect a correct interpretation of the law.
there was sufficient and relevant evidence for the Trial Chamber to draw the factual conclusions to
establish beyond reasonable doubt the elements of the offence of torture in this case."' The
Prosecutor submits that neither the Statute and the Rules nor the jurisprudence of the International
Tribunal require that each and every element of an offence be alleged in an indictment, and that, by

failing to raise the insufficiency of the Amended Indictment at the pre-trial stage, the Appellant

1% 1pid.

19 /pid., p. 101.

Y07 prosecutor’s Response, paras. 3.44-3.55. See supra, para. 55.
108 prosecutor’s Response, para. 4.9.

199 ypid., para. 4.17.

M0 1pig., para. 4.2.

" Ipid., paras. 4.4-4.5.
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effectively waived this argument.112 Any challenge by the Appellant to the Trial Chamber's
formulation of the elements of torture would constitute an error of law that requires de novo review.
However, the Prosecutor considers that the determination by the Trial Chamber that the evidence
proved the Appellant’s guilt of torture beyond reasonable doubt should not be disturbed, as there is

a reasonable basis for it, 3

90.  As to the question whether the Amended Indictment contained sufficient allegations of
concerted action between Accused B and the Appellant, the Prosecutor submits that the Amended
Indictment alleged that the Appellant was liable under Article 7(1) of the Statute, and that the Tadi}
Appeals Judgement establishes that liability for action in concert is contained within Article 7(1) of
the Statute.’' With respect to the need to demonstrate a conspiracy or a pre-existing plan, the
Prosecutor argues that this is unnecessary, as the Tadi} Appeals Judgement finds that individual
criminal responsibility does not require a pre-existing plan between the parties.115 The Prosecutor
contends that the evidence provided a reasonable basis for the finding of co-perpetration, consistent
with the Tadi} Appeals Judgement,116 and, in her view, established that the Appellant acted “in

117

unison” with Accused B, performing different parts of the torture process. The Prosecutor

submits that the events in this case should not be artificially divided between the L.arge Room and

18 |t is her view

the Pantry, as the process was a continuum and must be assessed in its entirety.
that the Appellant has failed to demonstrate that the Trial Chamber's finding that the Appellant and
Accused B acted in concert was unreasonable,''? and that there is no requirement that there be proof
of a pre-existing plan or design in order to find the accused criminally liable as a co-perpetrator;

common design may be inferred from the circumstances of the case. "%

91.  The Prosecutor notes that Witness A testified that there was a relationship between the
questions and the assaults, 2! and that the evidence demonstrated that the Appellant was seeking
information from Witness A. Even assuming that the main purpose of the Appeliant was to obtain

information, in contrast with the purpose of Accused B, which was to humiliate and degrade

"2 Ibid., paras. 4.18-4.20.

Y13 Ibid., paras. 4.22-4.27.

"4 Ipid., para. 4.28 (citing the Tadi} Appeals Judgement, paras. 189-193).

5 Ibid., paras. 4.30-4.31 (citing the Tadi} Appeals Judgement, para. 227).

16 1pid., paras. 4.32-4.36 (citing the Tadi} Appeals Judgement, paras. 190-206, 220).
"7 Ipid., paras. 4.34-4.35.

"8 ypid., para. 4.36.

19 fpid., para. 4.37.

120 1pig., para. 4.37.

121 1bjd., paras. 4.38-4.39.
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Witness A, that main purpose would not alter the individual criminal responsibility of the Appellant

as co-perpetrator of torture. 1?2

92. Contrary to the Appellant’s argument that the Trial Chamber erred in finding Witness A to
be reliable, the Prosecutor is of the view that the Trial Chamber had ample opportunity to assess all

the submissions made on this issue and its determination should be given due weight.123

(b) The evidence was sufficient to convict the Appellant of the crime of outrages upon personal

dignity including rape

93. It is the Prosecutor's view that the substance of the Appellant's arguments relates to the
mode of participation, i.e., aiding and abetting, upon which the Appellant was found guilty of

outrages upon personal dignity.

94.  The Prosecutor addresses the three bases supporting the Appellant’s arguments. First, as
regards the Appellant’s submission that the Prosecutor failed to prove beyond reasonable doubt that
the Appellant conducted any interrogation in the Pantry, based on Witness D's testimony, the
Prosecutor argues that the Trial Chamber’s findings were reasonable and that Witness D’s
testimony corroborated Witness A’s testimony as to the presence of the Appetlant in the Pantry.124
Secondly, concerning the Appellant’s submission that Witness A’s identification of the Appellant in
court was unreliable, the Prosecutor contends that the totality of the evidence confirms the identity
of the Appellant as the perpetrator of the crimes of which he now stands accused. ' Thirdly, the
Prosecutor submits that the Appellant’s argument that the acts described in paragraph 26 of the
Amended Indictment do not constitute aiding and abetting is based on the Appellant’s
misunderstanding of the case law cited in the Judgement. In support, the Prosecutor refers to the
case law of the International Tribunal which establishes that a "knowing presence” that has a direct
and substantial effect on the commission of the illegal act is sufficient "to base a finding of

participation and assign the criminal culpability that accompanies it," 126

95. Regarding the Appellant's argument that the allegations in paragraph 26 of the Amended
Indictment did not meet the requirements for aiding and abetting reflected in the cases cited by the
Trial Chamber, the Prosecutor submits that what is relevant to the appeal is not the allegations

contained in the charging instrument, but the legal and factual findings contained in the

122 1pid., para. 4.44,

123 ypjd., paras. 4.50-4.54.

124 1pid, para. 3.61.

125 1pid, para. 4.9.

126 Ipid., paras. 4.59-4.60 (citing Prosecutor v. Dufko Tadi}, Case No. IT-94-1-T, Opinion and Judgment, 7 May 1997,
paras. 689-692; Prosecutor v. Delali} et al., Case No. 1T-96-21-T, Judgement, 16 Nov. 1998 ("the “elebi}i
Judgement”), paras. 327-328).
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Judgement.’?”  Overall, the Prosecutor submits that the Appellant must demonstrate that the
findings of the Trial Chamber are inconsistent with existing international customary law and with
other decisions of this Tribunal and consequently cannot constitute the basis for determining

individual criminal responsibility.128

3. Appellant in Reply

96. The Appellant submits that the evidence is insufficient to support the Trial Chamber's

finding of his guilt beyond reasonable doubt, "2

He argues that there is no direct evidence of
concerted action and that the inference could be drawn that there was no concert of action between
him and Accused B."3® He also argues that, given the unreliability of Witness A's testimony, there
is no evidence that he did anything to Witness A or that he shared any criminal purpose with
Accused B.”*" He contends that the testimony of Witness D raises a reasonable doubt as to the

reliability of Witness A’s testimony. %2

97. The Appellant also claims that there is reasonable doubt as to whether he was present at the
time the offences were committed, whether his presence was “approving” and further, whether his
authority could have assisted in the commission of the offence. He argues that the Prosecutor failed
to prove beyond reasonable doubt that he gave Accused B assistance, encouragement, or moral
support that had a substantial effect on the perpetration of the rape or that the Appellant knew that

his acts assisted Accused B in the commission of the rape.133

B. Discussion

98. At the outset, this Chamber identifies the constituent bases of this ground of appeal as
follows. First, there is the alleged failure of the Trial Chamber to address fully Witness D's
testimony in relation to its findings of events in the Pantry. That testimony, according to the
Appellant, shows that he did not conduct an interrogation while Accused B beat Witnesses A and D
and sexually assaulted Witness A. Secondly, the courtroom identification of the Appellant by
Witness A was not reliable, in view of her previously stated impression of him. Thirdly, the

Prosecutor failed to prove that the acts charged in the Amended Indictment constituted the crime of

127 1pid.,, para. 4.72.

128 1pid,, paras. 4.74-4.75.

129 Appellant’s Reply, pp. 24-26.
0 1bid., p. 25.

1 1bid., p. 26.

32 Ipid., pp. 26-27.

33 Ibid., pp. 26-38.
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torture. Fourthly, the Prosecutor did not prove beyond reasonable doubt that the Appellant was a
co-perpetrator of the crime of torture. Fifthly, Witness A's testimony is not reliable as it was given
in a state of post-traumatic stress disorder. Lastly, the mere presence of the Appellant at the scene

of the acts charged in paragraph 26 of the Amended Indictment did not constitute aiding or abetting.

99.  These elements will be dealt with separately. Before embarking on an analysis of the issues
raised by this ground, the Chamber reiterates its conclusions set out above: an appellant who argues
an error of fact must establish that the Trial Chamber's findings "could not reasonably have been

v 134

accepted by any reasonable person”, " and that the error was a decisive factor in the outcome. An

appellant who argues an error of law must also show that the error invalidated the decision.

1. Witness D's Testimony

100.  The Trial Chamber found that both Witnesses A and D were interrogated in the Pantry.'®
The Appellant submits that, contrary to the testimony of Witness A, Witness D’s testimony showed
that the Appellant did not interrogate anyone in the Pantry, and that the Appellant was not present
when Witness D was in the Pantry with Witness A and Accused B. The Prosecutor argues that the
Trial Chamber relied on the evidence given by Witness D as to the presence of the Appellant in the

Pantry, 136

and that Witness D's evidence showed that the events in the Large Room and in the
Pantry were part of a single process, whereby the Appellant sought information from both Witness
A and Witness D. The Appellant brought in the latter to confront Witness A in the Pantry, having

137

failed to obtain satisfactory answers from her in the Large Room. According to Witness A's

testimony, Witness D was questioned by the Appellant in the Pantry.

101.  The evidence relied upon by the Trial Chamber in the Judgement reveals the following.
Witness A gave evidence that the Appellant was standing in the doorway to the Pantry or in that
room during the attacks on Witness D and the subsequent sexual assaults on Witness A,'3® and
further testified that she and Witness D were interrogated by the Appellant in the Pantry.'®®
Witness D testified that, when he entered the Pantry, the Appellant was there, and that the Appellant
remained in the vicinity of the doorway to the Pantry.'*® Witness D's evidence thus supports the

testimony of Witness A that the Appellant was present in the Pantry or at least in the doorway to

134 Tadi} Appeals Judgement, para. 64.
135 Judgement, para. 127.

136 prosecutor’s Response, para. 3.59.
Y Ibid., para. 3.61.

138 Judgement, para. 87.

139 ybid., paras. 86-87.

M0 Ipia.
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that room. It is Witness D’s testimony that he did not recall if anything was said while he was
being beaten in the Pantry that the Appellant argues gives rise to reasonable doubt as to whether the
Appellant conducted an interrogation in the Pantry. However, given that this testimony of Witness
D relates solely to the question whether he was interrogated by the Appellant while he was being
beaten by Accused B, Witness D's testimony is not dispositive on the question whether the
Appellant interrogated Witness A in the Pantry at any time during her confinement in that room.
Moreover, Witness D was only in the Pantry for part of the period of Witness A’s confinement in
that room, and consequently his testimony does not cover events in the Pantry before his entry, or
after his departure. Witness D did testify that upon leaving the Pantry he heard the screams of

Witness A and a soldier’s voice calling out the name of Furund” ija. '’

The Appeals Chamber takes
the view that it was not unreasonable for the Trial Chamber to conclude, based upon a consideration
of the testimony of both Witnesses A and D, that the Appellant interrogated Witness A in the

Pantry.

102.  For these reasons, this element of the ground must fail.

2. Courtroom ldentification

103.  The Appellant argues that Witness A’s description of the Appellant contained in her 1995
statement differed in significant respects from her in-court description and identification of the
Appellant. He further submits that Witness A's in-court identification of the Appellant is the only
evidence that the Appellant was present in the Large Room and that the Trial Chamber should have
found an independent basis for identifying the Appellant. Further, he recalls that the Prosecutor
never asked Witness A to identify him in court, but only asked whether the voice of the person who
questioned her in the Pantry was the same as the voice of the person who questioned her in the

Large Room.1*2

The Prosecutor submits that Witness A's identification of the Appellant as the
individual who interrogated her in the Large Room is supported by the uncontested evidence of

Witness D."*3

104. The Trial Chamber made the following finding in relation to the identification of the
Appellant by Witness A:

The Trial Chamber notes that the evidence of Witness A consistently places the accused at the
scenes of the crimes committed against her in the Holiday Cottage in May 1993. It is also

" pid., para. 88.
M2 Appellant’s Amended Brief, p.79.
3 Prosecutor's Response, paras. 4.8-4.9 and 4.16.
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significant to note that she has been consistent throughout her statements in her recollection that

the accused was never the one assaulting her during her period of captivity in the Holiday Cottage; -
Accused B is always described as the actual perpetrator of the rapes and other assaults. The Trial
Chamber finds that Witness A has identified the accused as Anto Furund jja, the Boss. The
inconsistencies in her identification testimony are minor and reasonable. In light of her
recoliection at the time of seeing the accused on television and even noticing that he had put on
Xe‘i‘?“ht' the Trial Chamber is satisfied that the accused has been sufficiently identified by Witness

105.  The Judgement shows that, in reaching this conclusion, the Trial Chamber carefully
considered the significance of the differences in Witness A's 1995 description of the Appellant’s
appearance and his actual appearance.145 The Trial Chamber appears to have accepted Witness A's
explanation on this point. The Trial Chamber was further persuaded by Witness A's recognition of
the Appellant when she saw him briefly on a BBC television news broadcast. In this regard, the
Trial Chamber cited Witness A’s testimony that, when she saw the Appellant on television, she

recalled thinking that he had put on weight.146

106. Moreover, Witness A’s in-court identification is not the sole evidence identifying the
Appellant as present in the Large Room; there is other evidence to confirm this. This includes the
testimony of Witness A of the arrival of the commander of the Joker unit, addressed by his
subordinates as “the Boss” or "Furund’ija”, in the Large Room where she was interrogated by him
immediately after his arrival.™ Witness A further testified that the Appellant had been irritated by
her not giving satisfactory answers to his questions there, and that he had gone to set up the
confrontation in the Pantry with another person who later turned out to be Witness D.'*®  Both
Witness A and Witness D identified the Appellant as being present in the doorway to the Pantry
during the events that subsequently unfolded in that room as charged in the Amended Indictment.'*®
The Appeals Chamber notes that the Appeliant has not addressed any of these arguments in his

reply to the Prosecutor’s Response.

107.  In sum, the Appeals Chamber can find no fault with the Trial Chamber's treatment of the
courtroom identification of the Appellant, and notes that, in any event, there was other evidence of
the Appellant’s identity on the basis of which it would be reasonable for the Trial Chamber to be

satisfied with the identification of the Appellant.

108.  For these reasons, this element of the ground must fail.

M4 Judgement, para. 114.
5 Ipid., para. 78.

M8 fpid.

Y7 Ipid., para. 77,

M8 Ibid., para. 83.

M9 Ibid., para. 86.
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3. Whether the Acts Charged in the Amended Indictment Constitute Torture

109. The Appellant argues that the Prosecutor failed to prove that the acts charged in the
Amended Indictment constituted the crime of torture. He submits that the Trial Chamber failed to
consider whether the acts of Accused B in the Large Room, for which the Appellant was
subsequently convicted as a co-perpetrator, were serious enough to amount to torture. "% The
Prosecutor submits that the findings of the Trial Chamber that torture was committed should not be

disturbed on appeal, considering that there was a reasonable factual basis for them,®"

110. Those arguments raised by the Appellant under this heading which relate to the Appellant’s
conviction as a co-perpetrator of torture will be dealt with in relation to the next element of this

ground.

111.  The Appeals Chamber supports the conclusion of the Trial Chamber that “there is now
general acceptance of the main elements contained in the definition set out in Article 1 of the
Torture Convention”,"*? and takes the view that the definition given in Article 1 reflects customary
international law.'®® The Appellant does not dispute this finding by the Trial Chamber. The Trial
Chamber correctly identified the following elements of the crime of torture in a situation of armed
conflict:

0] .. . the infliction, by act or omission, of severe pain or suffering, whether physical or
mental; in addition

(i) this act or omission must be intentional;

(iif) it must aim at obtaining information or a confession, or at punishing, intimidating,
humiliating or coercing the victim or a third person, or at discriminating, on any ground,
against the victim or a third person;

(iv) it must be linked to an armed conflict;

(v) at least one of the persons involved in the torture process must be a public official or must
at any rate act in a non-private capacity, e.g.. as a de facto organ of a State or any other
authority-wielding entity.1

130 Appellant’s Amended Brief, pp. 84-86.

31 Prosecutor’s Response, paras. 4.23-4.25.

32 Judgement, para. 161. See Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, adopted by the United Nations General Assembly on 10 December 1984 and entered into force on 26 June
1987.

5% Article 1 of the Torture Convention defines torture in the following terms: “any act by which severe pain or
suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from himor a
third person information or a confession, punishing him for an act he or a third person has committed or is suspected of
having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any
kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public
official or other person acting in an official capacity. It does not inctude pain or suffering arising only from, inherent in
or incidental to lawful sanctions.”

134 Judgement, para. 162.
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Under this definition, in order to constitute torture, the accused’s act or omission must give rise to

"severe pain or suffering, whether physical or mental.”

112.  Inrespect of the events in the Large Room, the Trial Chamber said:

The physical attacks, as well as the threats to inflict severe injury, caused severe physical and
mental suffering to Witness A.'%

113.  The Trial Chamber based this conclusion upon its findings that Witness A was interrogated
in the Large Room in a state of nudity, and that, '[a]s she was being interrogated, Accused B
rubbed his knife on the inner thighs of Witness A and threatened to cut out her private parts if she

did not tell the truth in answer to the interrogation by the accused.”1%®

It is difficult to ignore the
intimidating and humiliating aspects of that scene and their devastating impact on the physical and
mental state of Witness A. The act of Accused B rubbing his knife against Witness A's inner thighs
and threatening to put his knife inside her vagina was carried out parallel to the interrogation of
Witness A by the Appellant. The entire scene was marked by the Appellant’s showing of his

annoyance with Witness A and the laughter and stares of the on-looking soldiers.

114.  The Appeals Chamber finds this element of the ground to be unmeritorious. It also finds it
inconceivable that it could ever be argued that the acts charged in paragraph 25 of the Amended
Indictment, namely, the rubbing of a knife against a woman's thighs and stomach, coupled with a
threat to insert the knife into her vagina, once proven, are not serious enough to amount to torture.

This element of the second ground of appeal must fail.

4. Co-perpetration

115.  The Appellant submits that in order to sustain his conviction as a co-perpetrator of torture, it
must be proved that there was a “direct connection” between the Appellant’s questioning and the
infliction on Witness A of severe pain or suffering, whether physical or mentat.’®” He also submits
that "[w]hat is missing in this case is any allegation or proof that Mr. Furund ija participated in any
crime, i.e., intentionalty acted in concert with Accused B in questioning Witness A", and that there
was no such allegation contained in the Amended Indictment, nor was proof offered at the trial in

this regard.'®® He comments on the evidence of Witness A thus:

%5 Ipid., para. 264.

138 Ipid.

37 Appeliant's Amended Brief, p.84.
58 fpid., p.B5.
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Witness A's testimony shows only that Accused B's actions took place during Mr. Furund’ ija’s

alleged interrogation of Witness A; it does not show that Mr. Furund’ ija planned, agreed, or

intended that Witness A would be touched or threatened in any way in the course of his

questioning. There is no evidence that Mr. Furund’ ija invited or encouraged Accused B's actions

or threats, or that he endorsed them in any way.
116. The Appellant was charged under Article 7(1) of the Statute which, in the Rosecutor’s
submission, clearly covers liability for action in concert and does not require that a pre-existing
“conspiracy”, “agreement” or “plan” between the offenders be proved beyond reasonable doubt,’

in order for the Trial Chamber to find the Appellant to be a co-perpetrator of torture.

117.  The Appeals Chamber notes that the Appellant did not challenge the Trial Chamber's use of
the definition of co-perpetrator found in Article 25 of the Rome Statute.'®'  Article 25 of the Rome

Statute states in relevant part:

3. In accordance with this Statute, a person shall be criminally responsible and liable for
punishment for a crime within the jurisdiction of the Court if that person:

(d) In any other way contributes to the commission or attempted commission of such a crime by a
group of persons acting with a common purpose. Such contribution shall be intentional and shall
either:

(i) Be made with the aim of furthering the criminal activity or criminal purpose of the group,
where such activity or purpose involves the commission of a crime within the jurisdiction of the
Court; or

(ii) Be made in the knowledge of the intention of the group to commit the crime; . . .

118. The Trial Chamber found that two types of liability for criminal participation “appear to
have crystallised in international law - co-perpetrators who participate in a_joint criminal enterprise,

on the one hand, and aiders and abettors, on the other”. 62

It further stated that, to distinguish a co-
perpetrator from an aider or abettor, "it is crucial to ascertain whether the individual who takes part
in the torture process also partakes of the purpose behind torture (that is, acts with the intention of
obtaining information or a confession, of punishing, intimidating, humiliating or coercing the
victim or a third person, or of discriminating, on any ground, against the victim or a third

v 163

person)”. It then concluded that, to be convicted as a co-perpetrator, the accused “must

participate in an integral part of the torture and partake of the purpose behind the torture, that is the

%9 1bid., p.89.
160 prosecutor’s Response, para. 4.31.
%1 Judgement, para. 216 (referring to the Rome Statute of the International Criminal Court, adopted at Rome on 17 July
1169298, U.N. Doc. A/ICONF.183/9 ("the Rome Statute")).
Ibid.
183 Ibid., para. 252 (original emphasis).
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intent to obtain information or a confession, to punish or intimidate, humiliate, coerce or

discriminate against the victim or a third person”.'%

119.  This Chamber, in a previous_judgement, identified the legal elements of co-perpetration. It
is sufficient to recall the Chamber’s conclusion in that Judgement in relation to the need to
demonstrate a pre-existing design:

There is no necessity for this plan, design or purpose to have been previously arranged or

formulated. The common plan or purpose may materialise extemporaneously and be inferred from
the fact that a plurality of persons acts in unison to put into effect a joint criminal enterprise.

120. There is no dispute that the Appellant sought certain information from Witness A in the
events relevant to this case. There is also no dispute that the various physical attacks in the Large
Room and in the Pantry were not committed by the Appellant, but by Accused B. According to the

Trial Chamber's factual findings, '

the Appellant was present both in the Large Room and the
Pantry interrogating Witness A while the offences charged in the Amended Indictment took place.
The Appeals Chamber agrees with the Prosecutor’s submission that the events in this case should
not be artificially divided between the Large Room and the Pantry, as the process was a continuum
and should be assessed in its entirety. Once the abuses started and continued successively in two
rooms, the interrogation did not cease. There was no need for evidence proving the existence of a
prior agreement between the Appellant and Accused B to divide the interrogation into the
questioning by the Appellant and physical abuse by Accused B. The way the events in this case
developed precludes any reasonable doubt that the Appellant and Accused B knew what they were
doing to Witness A and for what purpose they were treating her in that manner; that they had a
common purpose may be readily inferred from all the circumstances, including (1) the interrogation
of Witness A by the Appellant in both the Large Room while she was in a state of nudity, and the
Pantry where she was sexually assaulted in the Appellant’s presence; and (2) the acts of sexual
assault committed by Accused B on Witness A in both rooms, as charged in the Amended
Indictment. Where the act of one accused contributes to the purpose of the other, and both acted
simultaneously, in the same place and within full view of each other, over a prolonged period of

time, the argument that there was no common purpose is plainly unsustainable.

121.  For these reasons, this element of the ground must fail.

% 1bid., para. 257.
185 Tadi} Appeals Judgement, para, 227.
6 Judgement, paras. 124-130,

37
Case No. IT-95-17/1-A 21 Juty 2000

8



549

5. Post-Traumatic Stress Disorder (PTSD)

122. This issue was the subject of the re-opened proceedings at which several experts testified.
The weight of the expert testimony, PTSD’s impact upon memory, and the effect of treatment of
PTSD on memory, were fully argued before the Trial Chamber which, having examined the
inconsistencies in Witness A's evidence, held that:

108. ...Witness A’s memory regarding material aspects of the events was not affected by any

disorder which she may have had. The Trial Chamber accepts her evidence that she has

sufficiently recollected these material aspects of the events. There is no evidence of any form of

brain damage or that her memory is in any way contaminated by any treatment which she may
have had....

109. The Trial Chamber bears in mind that even when a person is suffering from PTSD, this does
not mean that he or she is necessarily inaccurate in the evidence given. There is no reason why a
person with PTSD cannot be a perfectly reliable witness.

123.  Under the standard established in the Tadi} Appeals Judgement, the Appeals Chamber will
only disturb a finding of fact by the Trial Chamber where “the evidence relied on by the Trial
Chamber could not reasonably have been accepted by any reasonable person. . 188 In the re-
opened proceedings, numerous experts gave evidence on the potential effects of PTSD on memory.
The Trial Chamber was best placed to assess this evidence and to draw its own conclusions.’®® The
Appeals Chamber can find no reason to disturb these findings and accordingly this element must
fail.

6. Presence of the Appellant and Aiding and Abetting

124.  The Appellant raises three points in connection with his conviction for aiding and abetting
outrages upon personal dignity including rape. First, the Prosecutor failed to prove that the
Appellant interrogated anyone in the Pantry. The Trial Chamber failed to cite any authority to
support the proposition that presence alone would implicate the Appellant as an aider and abettor, "
Secondly, the allegations in paragraph 26 of the Amended Indictment do not meet the requirements

for aiding and abetting set forth in the cases cited by the Trial Chamber. '’

Thirdly, the Prosecutor
did not prove beyond reasonable doubt that the Appellant gave Accused B assistance,

encouragement, or moral support that had a substantial effect on the perpetration of the rape or that

87 judgement, paras. 108-109.

198 Tadi} Appeals Judgement, para. 64.
189 judgement, paras. 96-109.

70 Appellant’s Amended Brief, pp. 95-97.
1 Ibig., pp. 97-101.
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he knew that his acts assisted Accused B in the commission of the rape.172 The reasons are that the
Appellant never interrogated anyone in the Pantry, that Witness D's evidence conflicts with that of

Witness A, and that mere presence would not constitute aiding and abetting.

125. The Prosecutor replies that the case law of the International Tribunal establishes that
"knowing presence” that has a substantial effect on the commission of an offence is sufficient for a
finding of participation and attendant Iiability.173 Further, as to the second point of the Appellant,
the Prosecutor considers that the Appellant failed to identify and discuss any legal finding of the
Trial Chamber in the Judgement.'’* The cases were cited by the Trial Chamber in its inquiry into

175

whether there were relevant rules of customary law on this point. As to the third point, the

Prosecutor refers to its various replies in relation to the reasons given by the Appellant.

126. The Trial Chamber found that the Appellant’s "presence and continued interrogation of
Witness A encouraged Accused B and substantially contributed to the criminal acts committed by
him”.'"® As the Trial Chamber found that the Appellant was not only present in the Pantry, but that
he acted and continued to interrogate Witness A therein, it is not necessary to consider the issue of

whether mere or knowing presence constitutes aiding and abetting.177

Although the Appellant
disputed Witness A’s testimony in this regard, the Trial Chamber was in the best position to assess
the demeanour of the witness and the weight to be attached to that testimony. This Chamber can

find no reason to disturb this finding.

127.  For the reasons given, this element of the second ground of appeal must fail and thus the

second ground of appeal fails as a whole.

72 ypid,, p. 102.

178 prosecutor’s Response, para. 4.60.
™ Ibjd., para. 4.63.

75 Ibid., para. 4.73.

176 Judgement, para. 273.

"7 Ibid., para. 266.
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V. THIRD GROUND OF APPEAL

A. Submissions of the Parties

1. The Appellant

128. The Appellant argues that the Defence was prejudiced by the Trial Chamber’s admission of,
and reliance on, evidence of acts not charged in the Indictment and which the Prosecutor never

identified prior to trial as part of the charges against the Appeliant.

(@) Evidence concerning other acts in the Large Room and the Pantry

129. The Appellant submits that, despite having ruled in its Decision of 12 June 1998 and the
Confidential Decision of 15 June 1998 that it would only consider Witness A's testimony as
relating to paragraphs 25 and 26 of the Amended Indictment, the Trial Chamber made factual and
tegal findings relating to facts not alleged in the Amended Indictment, which led to his conviction
for torture. These include findings that the Appellant (i) interrogated Witness A while she was in a
state of forced nudity, (ii) threatened in the course of his interrogation to kill Witness A's sons, and

(iii) abandoned Witness A in the Large Room to further assaults by Accused B.'”8

(b) Evidence of alleged acts committed by the Appellant which are unrelated to Witness A

130.  The Appellant refers to specific paragraphs in the Judgement to support the proposition that
the Trial Chamber allowed the Prosecutor to introduce evidence concerning events which are
unrelated to the acts with which the Appellant is charged. In this regard, the Appellant points in
particular to the events which occurred in the village of Ahmi}i on 16 April 1993. He also contests
the alleged finding by the Trial Chamber of his guilt of persecution, a crime with which he was not

charged.179

() Violation of Rule 50 by the Prosecutor and the Trial Chamber: Evidence of acts not charged in

the Amended Indictment

131.  Rule 50 of the Rules sets forth the procedure for amending indictments. The Appellant
contends that by attempting to amend the Amended Indictment through proof at trial, the Prosecutor

violated Rule 50, and that, by admitting the evidence and finding him guilty of a crime without

78 Appeliant’'s Amended Brief, pp. 103-104.
781pid., pp. 104-105.
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giving him notice of charges relating to the village of Ahmi}i, the Trial Chamber violated Rule
501180

2. The Respondent

132.  The Respondent submits that under this ground of appeal, the Appellant must demonstrate
that the Trial Chamber erred in concluding that the evidence was within the scope of the Amended
Indictment and that such evidence was relied upon by the Trial Chamber to convict the

Appeliant. '8

(a) Evidence concerning other acts in the Large Room and the Pantry

133. The Respondent submits that, neither before nor during trial did the Appellant seek to
exclude the evidence which he claims to be at variance with the Amended Indictment. The
Respondent contends that the issue is being raised for the first time on appeal.182

134.  The Respondent submits that, although the Trial Chamber includes sexual assaults by
Accused B in the Large Room in the factual findings, these assaults are not mentioned in the legal
'findings.183 Overall, the Respondent submits that (i) the factual findings were not at variance with
the Amended Indictment, (ii) even if they were at variance, this would be permissible in light of
their minor nature, and (iii} even if the Trial Chamber erred in finding facts allegedly outside the
scope of the Amended Indictment, there has been no showing that this would invalidate the
decision. 84
135.  Asregards acts not charged in the Amended Indictment, the Respondent submits that Article
18(4) of the Statute and Rule 47 of the Rules prescribe that an indictment should identify the
suspect's name and particulars and provide a concise statement of the facts and of the crime with

185 The Respondent indicates that the case law of the International

which the suspect is charged.
Tribunal demonstrates that an indictment must contain information that permits an accused
adequately to prepare his defence. The Respondent notes that, in two recent decisions, a distinction
has been drawn between the material facts underpinning the charges and the evidence that goes to

prove those facts. %6

180 1pid., pp. 105-106.
! Prosecutor’s Response, para. 5.11.
182 1pig., para. 5.8.
183 Ibid., para. 5.9.
8 1bid., para. 5.10.
8 bid., para. 5.14.
188 Jbid., para. 5.17 (citing Prosecutor v. Krnojelac, Decision on the Defence Preliminary Motion on the Form of the
Indictment, Case No. [T-97-25-PT, 24 Feb. 1999, para. 12; Prosecutor v. Kvo~ka et al., Case No. [T-98-30-PT,
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136. As regards the evidence challenged by the Appellant as being at variance with the Amended
Indictment, which concerns the manner in which the interrogation alleged in the Amended
Indictment was carried out, the Respondent submits that it constitutes evidence which “relates to
Paragraphs 25 and 26 as pleaded in the Indictment against the Accused” and is therefore admissible

pursuant to the Trial Chamber’s own order.'®’

137.  With respect to the evidence that the Appellant threatened to kill Witness A’s sons during
the course of the interrogation, the Respondent submits that there is no indication that the Trial
Chamber relied upon this evidence in convicting the Appellant.'®® The Respondent further submits
that the evidence relating to the assaults against Witness A by Accused B after the Appellant’s
departure from the Large Room relates to the ongoing acts which occurred during the course of the

interrogation and was not relied upon in convicting the accused. '8

138. The Respondent alleges that, even if the evidence were at variance with the Amended
Indictment, such variance would be permissibie, as it did not alter the scope of the charges against
the Appellant, nor did it affect his right to be notified of the charges against him (the Appellant
received sufficient notification of the precise nature of the charges in the pre-trial documents
disclosed).’®® The Respondent concludes that the Appellant’s failure to seek to have the evidence

excluded constitutes a waiver of the issue on appeal.191

(b) Evidence of alleged acts by Appellant unrelated to Witness A

139.  As regards the Appellant’s argument that he was found guilty of the crime of persecution,
the Respondent submits that the Appellant was not found guilty of persecution, but that the
evidence was properly admitted to prove the existence of an armed conflict and the nexus of the

Appellant to that armed conflict.’%?

(c) Allowing evidence not charged in the Indictment violates Rule 50

140.  With respect to the Appellant’s argument that the Respondent violated Rule 50 of the Rules
by attempting to further amend the Amended Indictment through evidence submitted at trial, the

Respondent reiterates that the evidence was not at variance with the Amended Indictment, that even

Decision on Defence Preliminary Motions on the Form of the Indictment, 12 April 1999; and also Prosecutor v. Tadi},
Case No. IT-94-1-PT, Decision on the Defence Motion on the Form of the Indictment, 14 Nov.1995, paras. 6-8).

87 Ipid., para. 5.21.

188 hid., para. 5.24.

'8 1pid., paras. 5.25-5.26.

90 1big., para. 5.30.

1 Ipid., para. 5.31.

2 Ipid., paras. 5.32-5.38.
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- g
if the evidence were at variance, that variance would be permissible, and that the evidence

submitted was directly relevant to the charges.193

3. _Appellant in Reply

141. The Appellant rejects the Respondent’s interpretation of this ground of appeal. The
Appellant indicates that his argument is that he was misled and that the Amended Indictment failed
to provide sufficient notice of the proof that would be offered at trial. Instead, the Appellant
submits, he was tried and convicted on the basis of acts which either fell outside the scope of the
Amended Indictment or were ordered by the Trial Chamber to be excluded pursuant to its Decisions
dated 12 June 1998 and 15 June 1998."%* The Appellant argues that the Trial Chamber’s findings of
facts as contained in paragraphs 120-130 of the Judgement "relate to acts that are outside the scope

of [Amended Indictment]” and should have been excluded.'®®

142.  The Appellant submits that "[a]n Indictment defines and circumscribes the elements of the
crimes for which a defendant can be convicted. The Trial Chamber cannot convict a defendant of
crimes not charged in the Indictment or crimes committed by means of acts not set forth in the

Indictment.” %8

143.  As regards the crime of torture specifically, the Appellant submits that he was found guilty
of torture on the basis of a particular course of conduct not charged in the Amended Indictment or

committed by means of acts not set forth in the Amended Indictment. %7

B. Discussion

144.  The Appellant submits that, notwithstanding the assurance given by the Trial Chamber, the
latter made factual findings inconsistent with the Amended Indictment and its decisions of 12 and
15 June 1998. In this regard, the Appellant refers specifically to the factual findings listed in
paragraphs 124 -130 of the Judgement, which are as follows:

93 1pid., paras. 5.39-5.40.

194 Appellant’s Reply, pp. 39-40.
195 ypid., p. 40.

1% 1pid., p. 41.

7 1bid,, p. 44.
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In the Large Room:

124.  Witness A was interrogated by the accused. She was forced by Accused B to undress and
remain naked before a substantial number of soldiers. She was subjected to cruel, inhuman and
degrading treatment and to threats of serious physical assault by Accused B in the course of her
interrogation by the accused. The purpose of this abuse was to extract information from Witness
A about her family, her connection with the ABiH and her relationship with certain Croatian
soldiers, and also to degrade and humiliate her. The interrogation by the accused and the abuse by
Accused B were parallel to each other.

125. Witness A was left by the accused in the custody of Accused B, who proceeded to rape her,
sexually assault her, and to physically abuse and degrade her.

126. Witness A was subjected to severe physical and mental suffering and public humiliation.

In the Pantry:

127. The interrogation of Witness A continued in the pantry, once more before an audience of
soldiers. Whilst naked but covered by a small blanket, she was interrogated by the accused. She
was subjected to rape, sexual assaults, and cruel, inhuman and degrading treatment by Accused B.
Witness D was also interrogated by the accused and subjected to serious physical assaults by
Accused B. He was made to watch rape and sexual assault perpetrated upon a woman whom he
knew, in order to force him to admit allegations made against her. |n this regard, both witnesses
were humitiated.

128. Accused B beat Witness D and repeatedly raped Witness A. The accused was present in
the room as he carried on his interrogations. When not in the room, he was present in the near
vicinity, just outside an open door and he knew that crimes including rape were being committed.
In fact, the acts by Accused B were performed in pursuance of the accused’s interrogation.

129. It is clear that in the pantry, both Witness A and Wtness D were subjected to severe
physical and mental suffering and they were also publicly humiliated.

130. There is no doubt that the accused and Accused B, as commanders, divided the process of
interrogation by performing different functions. The role of the accused was to question, while
Accused B's role was to assault and threaten in order to elicit the required information from
Witness A and Witness D.

£ss

The Appellant argues that in convicting him of torture, the Trial Chamber relied on evidence

to make findings as to material facts not alleged in the Amended Indictment. Article 18 of the

Statute provides in relevant part:

146.

147.

4. Upon a determination that a prima facie case exists, the Prosecutor shall prepare an indictment
containing a concise statement of the facts and the crime or crimes with which the accused is
charged under the Statute. The indictment shall be transmitted to a judge of the Trial Chamber,

Moreover, Rule 47 of the Rules provides inter alia that:

(9] The indictment shall set forth the name and particulars of the suspect, and a
concise statement of the facts of the case and of the crime with which the suspect
is charged.

Under both the Statute and the Rules, as discussed in paragraph 61 above, there is no

requirement that the actual evidence on which the Prosecutor relies has to be included in the

indictment.

Where, in the course of the trial, evidence is introduced which, in the view of the

accused, does not fall within the scope of the indictment, or is within the scope but in relation to
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”

which there is no corresponding material fact in the indictment, the defence may challenge the!

admission of the evidence or request an adjournment.

1. Evidence Concerning Other Acts in the Large Room and the Pantry

148. Trial Chambers have been consistently mindful of the primary function of the International
Tribunal, which is to ensure that justice is done and that the accused receives a fair trial. [t is, no
doubt, in light of this preoccupation that in evaluating the testimony of Witness A, the Trial
Chamber limited its consideration to that part of the testimony relating to the Amended Indictment.
This exercise by the Trial Chamber is indicative of its sensitivity to any prejudice to the fairness of
the trial that could result from Witness A’s testimony. Consistent with this concern, the Trial
Chamber acknowledged that “[t]he witness has testified that rapes and sexual abuse took place in
the large room in the presence of the accused”, and that the relevant “evidence falls outside the facts
alleged in paragraphs 25 and 26 of the Amended Indictment, and is contrary to earlier submissions
by the Prosecutor.” "% The Trial Chamber also remarked that during the proceedings the Prosecutor
did not seek to modify the Amended Indictment to charge the Accused with participation in the

rapes and sexual abuse.

149. It is on the basis of the aforementioned grounds that the Trial Chamber decided that “the
Trial Chamber will not consider evidence relating to rapes and sexual assault of Witness A in the

presence of the accused, other than those alleged in paragraph 25 and 26 of the Amended

Indictment,” %

150.  The factual allegations contained in paragraphs 25 and 26 of the Amended Indictment and

pertaining to Counts 13 and 14 are as follows:

25.  On or about 15 May 1993, at the Jokers Headquarters in Nadioci {the "Bungalow”), Anto
FURUNDe@IJA the local commander of the Jokers, [REDACTED] and another soldier

interrogated Witness A. While being questioned by FURUNDe@|JA, [REDACTED] rubbed his
knife against Witness A's inner thigh and lower stomach and threatened to put his knife inside
Witness A’s vagina should she not tell the truth.

26.  Then Witness A and Victim B, a Bosnian Croat who had previously assisted Witness A's
family, were taken to another room in the "Bungalow”. Victim B had been badly beaten prior to
this time. While FURUND®@IJA continued to interrogate Witness A and Victim B, [REDACTED]

beat Witness A and Victim B on the feet with a baton. Then [REDACTED] forced Witness A to
have oral and vaginal sexual intercourse with him. FURUND®@IJA was present during this entire

incident and did nothing to stop or curtail [REDACTED] actions.

98 Judgement, para. 81 (citing the Confidential Prosecutor’s Reply to Trial Chamber’s Order, 1 May 1998, filed in this
case).
99 Ipid.
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151, In its written decision of 12 June 1998, the Trial Chamber allowed the oral motion by the
Defence and held that “in the circumstances, the Trial Chamber will only consider as relevant
Witness A’s evidence in so far as it relates to Paragraphs 25 and 26 as pleaded in the Indictment
against the accused.” In the written Confidential Decision issued on 15 June 1998, addressing the
"Prosecutor’'s Request for Clarification of Trial Chamber’s Decision Regarding Witness A's
Testimony”, the Trial Chamber “rules as inadmissible all evidence relating to rape and sexual
assault perpetrated on [Witness A] by the individual identified as [Accused B] in the presence of the
accused in the large room apart from the evidence of sexual assault alleged in paragraph 25 of the

[Amended Indictment].”

(a) The interrogation of Witness A by the Appellant while she was in a state of forced nudity

152.  In relation to the interrogation of Witness A while she was in a state of forced nudity, the
Trial Chamber found that "[Witness A] was forced by Accused B to undress and remain naked
before a substantial number of soldiers”, and that "Witness A was left by the accused in the custody
of Accused B."?%  Although the fact of Witness A's nudity appears in the Judgement under the

section entitled “Legal Findings”2"!

and was obviously a factor in arriving at the decision to
convict, it was nonetheless permissible for the Trial Chamber to take account of it, since it fell

within the scope of the acts alleged in the Amended Indictment.

153. In this context, the Appeals Chamber considers as correct the distinction made in
Krnqjelaczoz between the material facts underpinning the charges and the evidence that goes to
prove those material facts. In terms of Article 18 of the Statute and Rule 47, the indictment need
only contain those material facts and need not set out the evidence that is to be adduced in support
of them. In the instant case, the Appeals Chamber can find nothing wrong in the Trial Chamber’s
admission of this evidence which supports the charge of torture, even though it was not specified in
the Amended Indictment. It would obviously be unworkable for an indictment to contain all the

evidence that the Prosecutor proposes to introduce at the trial.

(b) Alleged threats in the course of the Appellant’s interrogation to kill Witness A's sons

154. In relation to this aspect of the third ground of appeal, the Trial Chamber accepted the

evidence of Witness A about the nature of her interrogation by the Appellant.203 This finding was

200 fpid., paras. 124-125.

20 1pig, para. 264.

22 prosecutor v. Milorad Krnojelac, Case No. IT-97-25-PT, Decision on the Defence Preliminary Motion on the Form
of the Indictment, 24 Feb. 1999, para. 12. See also Prosecutor v. Kvo~ka et al., Case No. 1T-98-30-PT, Decision on
Defence Preliminary Motions on the Form of the Indictment, 12 Apr. 1999, para. 14,

203 Judgement, para. 65.
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made in the context of the Trial Chamber’s discussion of the link between the armed conflict and

the Appeliant, and did not form part of the legal findings underlying the Appellant’s convictions.

(c) Witness A abandoned in the Large Room to further assaults by Accused B

155.  The Trial Chamber found that "Witness A was left by the [Appellant] in the custody of
Accused B, who proceeded to rape her, sexually assault her, and to physically abuse and degrade
her”.2%* [n this respect, the Appeals Chamber recalis paragraph 67 of this Judgement and reiterates
that the finding was not one that influenced the Trial Chamber in coming to a decision to convict
the Appellant. This is borne out by a review of the legal findings in Chapter 7 of the Judgement,
and in particular paragraphs 264 — 269 relating to Count 13 (torture), which show that the Trial
Chamber did not rely upon this evidence in convicting the Appellant. In paragraph 264, the Trial
Chamber found that the Appellant

was present in the large room and interrogated Witness A, whilst she was in a state of nudity. As

she was being interrogated, Accused B rubbed his knife on the inner thighs of Witness A and

threatened to cut out her private parts if she did not teil the truth in answer to the interrogation by

the accused. The accused did not stop his interrogation, which eventually culminated in his

threatening to confront Witness A with another person, meaning Witness D and that she would

then confess to the allegations against her. To this extent, the interrogation by the accused and the

activities of Accused B became one process. The physical attacks, as well as the threats to inflict

severe injury, caused severe physical and mental suffering to Witness A, 208
156. There is no reference in paragraph 264, or in any of the other paragraphs relating to these
legal findings, to the evidence of Witness A being "left by [the Appellant] in the custody of
Accused B, who proceeded to rape her, sexually assault her, and to physically abuse and degrade

her." 206

2. Evidence of alleged acts by the Appellant unrelated to Witness A

157.  The Appellant submits the following findings by the Trial Chamber as evidence of acts

unrelated to Witness A and upon which the Trial Chamber relied in convicting him:2%7

The accused was a member of the Jokers, a special unit of the HVO military police, which
participated in the armed conflict in the Vitez municipality and especially in the attack on the
village of Ahmi}i. These attacks led to the expulsion, detention, wounding and deaths of
numerous civilians?

Finally, on 16 April 1993, the HVO carried out a concerted attack on both Vitez and Ahmi}i.209

294 1pid., para. 125.

205 1pjg, para. 264.

26 1pid., para. 125.

207 Appeltant’s Amended Brief, pp.104-105.
208 ¢, Judgement, para. 51.

209 Cf, Ibid., para. 53.
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Witness B testified about the HVO attack on Ahmi}i. On 16 April 1993, she woke up to the sound
of shooting and explosions. A group of HVO soldiers, including the accused, entered her house
and searched it while verbally abusing the witness and her mother. Witness B appealed to the
accused for help as he was an acquaintance of hers, but he remained silent. She was then forced to
flee as the soldiers fired at her feet. Her house was set on fire.2'°

Witness B aIsc% 1testified that during the attack on Ahmi}i, the accused was wearing a Jokers patch
on his sleeve.

158. The above paragraphs are not findings made by the Trial Chamber; rather they are the Trial
Chamber's recitation of the factual allegations submitted by the Prosecutor. It is not of little
consequence that these paragraphs of the Judgement are preceded by the heading: "The Prosecution

Case”.

159. The Appellant further submits that the Trial Chamber held that he "was an active combatant
and participated in expelling Moslems from their homes.”?'? This section in the Judgement
comprises the factual findings of the Trial Chamber for purposes of the requirement under Article 3
of the Statute that the violations of the laws or customs of war occur during an armed conflict; thus

the heading "The Link Between the Armed Conflict and the Alleged Facts”.

160.  Finally, the Appellant refers to the following legal findings of the Trial Chamber in support
of his proposition that “the Trial Chamber found that Mr. Furund’ija was guilty of the crime of

persecution”: 213

The accused was a commander of the Jokers, a special unit of the HVO. He was an active
combatant and had engaged in hostilities against the Moslem community in the La{va Valley area,
including the attack on the village of Ahmi}i, where he personally participated in expelling
Moslems from their homes in furtherance of the armed conflict already described!

161.  The Appeals Chamber finds no support in the Judgement for the Appellant’s contention that

the Trial Chamber found him guilty of the crime of persecution.

3. Alleged violation of Rule 50 of the Rules

162. The Appeals Chamber finds wholly unmeritorious the argument that the Prosecutor violated
Rule 50 by further amending the Amended Indictment through proof at trial. As discussed above,

under Article 18 of the Statute and Rute 47 of the Rules, an indictment need only plead the material

20¢f. Ibid., para. 55.

21 Cf. Ibid., para. 62

212 1pid., para. 65.

213 Appellant’s Amended Brief, p. 105,
21 Judgement, para. 262.
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acts underlying the charges and need not set out the evidence that is to be adduced in support of

them.?’® The evidence admitted at trial did not alter the charges in the Amended Indictment.

163.  Thus, this ground of appeal fails.

215 Sypra, para. 153.
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164. The issue which has been raised as the fourth ground of appeal is that of recusal, namely,

VI. FOURTH GROUND OF APPEAL

whether or not Judge Mumba, the Presiding Judge in the Appellant’s trial was impartial or gave the
appearance of bias. The allegations turn on her former involvement with the United Nations
Commission on the Status of Women ("the UNCSW?"). It is the nature of her involvement with this
organisation and its implications on the Appellant’s trial which have led the Appellant to assert that

she should have been disqualified pursuant to Rule 15 of the Rules.

165. The Appeals Chamber finds it useful to set out initially the factual basis for the allegations
made by the Appellant.

166. Judge Mumba has served as a Judge of the International Tribunal since her election on 20
May 1997. For a period of time prior to her election, she was a representative of the Zambian
Government on the UNCSW2'® At no stage was she a member of the UNCSW whilst at the same
time serving as a Judge with the International Tribunal. The UNCSW is an organisation whose
primary function is to act for social change which promotes and protects the human rights of
women.?!” One of its concerns during Judge Mumba's membership of it was the war in the former
Yugoslavia and specifically the allegations of mass and systematic rape. This concern was
exhibited by its resolutions which condemned these practices and urged the International Tribunal

to give them priority by prosecuting those allegedly responsible.218

167. The UNCSW was involved in the preparations or the UN Fourth World Conference on
Women held in Beijing, China, 4-15 September 1995, and specifically participated in the drafting of
the "Platform for Action,” a document identifying twelve “critical areas of concern” in the area of
women's rights and which contained a five-year action plan for the future, the aim being to achieve
gender equality by the year 2000. Three of the critical areas of concern were particularly relevant
to issues in the former Yugoslavia.?'® There was an Expert Group Meeting following the Beijing

conference, whose purpose was to work towards achieving certain of the goals drawn from the

216 The Appellant states that Judge Mumba's term with the UNCSW was from 1992-1995 and this is not disputed by the
Prosecutor (Appellant’s Amended Brief, p. 122 and Prosecutor’'s Response, para. 6.28).

7 Established by the United Nations Economic and Social Council ("ECOSOC”) Resolution 11 (I1) on 21 June 1946,
Section 1 provides that "[t]he functions of the Commission shall be to prepare recommendations and reports to the
Economic and Social Council on promoting women’s rights in political, economic, social and educational fields. The
Commission shall also make recommendations to the Council on urgent problems requiring immediate attention in the
field of women’s rights.” The Commission was subsequently enlarged by ECOSOC Resolutions 1987/22, 1987/23, and
1989/45.

Both the Appellant and Respondent refer to several of these resolutions including, ECOSOC Resolution 38/9,
ECOSOC Resolution 37/3 and ECOSOC Resolution 39/4.
219 Critical Area D (Violence against Women), Critical Area E (Women and armed conflict) and Critical Area | (Human
Rights of Women). United Nations Economic and Social Council, Commission on the Status of Women; Report of the
Commission on the Status of Women on its Fortieth Session, U.N. Doc. E/199/27 (1996).
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Beijing Conference and set out in the Platform for Action, including the reaffirmation of rape as a
war crime, by the end of 1998. Three authors of one of the amicus curiae briefs later filed in the

220

instant case and one of the Prosecutors in the instant case, Patricia Viseur-Sellers (“the

1

Prosecution lawyer”), attended this meeting.??" This Expert Group proposed a definition of rape

under international law.222

168. The Appeals Chamber notes that it is not so much that the parties dispute the factual basis of
the Appellant’s allegations, but rather that they differ in their interpretation of it and the relevance
of it to the ground of appeal. For example, the parties do not dispute that Judge Mumba was
involved in the UNCSW in the past, but they do dispute the nature of her involvement and the exact
role which she played. The parties do not dispute that the Prosecution lawyer and the three authors
of one of the amicus curiae briefs may also have been involved in either the activities of the
UNCSW on some level or the Expert Group Meeting, but they do dispute the extent of the contact

they may have had with Judge Mumba and its impact on, or relevance to, the Appellant’s trial.

A. Submissions of the Parties

1. The Appeliant

169.  The Appellant submits that because of Judge Mumba's personal interest in, and association
with the UNCSW, the ongoing agenda or campaign of the Platform for Action, the three authors of
one of the amicus curiae briefs, and the Prosecution lawyer, she should have been disqualified
under Rule 15 of the Rules.??® He argues that the test which should be applied by the Appeals
Chamber in ascertaining if disqualification is appropriate is whether “a reasonable member of the

public, knowing all of the facts [would] come to the conclusion that Judge Mumba has or had any

1224

associations, which might affect her impartiality. Based on this test, he submits that Judge

Mumba should have been disqualified as an appearance was created that she had sat in_judgement

220 By orders of 10 and 11 November 1998, the Trial Chamber granted leave for two amicus curiae briefs to be filed,
pursuant to Rule 74 of the Rules, which provides that, '[a] Chamber may, if it considers it desirable for the proper
determination of the case, invite or grant leave to a State, organisation or person to appear before it and make
submissions on any issue specified by the Chamber.” (Judgement, paras. 35 and 107).

Prosecutor’s Response, para. 6.29.
222 nited Nations Division for the Advancement of Women, Report of the Expert Group Meeting, Toronto, Canada (9
- 12 November 1997), EGM/GBP/1997/Report.
223 Appellant’s Amended Brief, p. 121 and Appellant’s Reply, pp. 46-47. Rule 15(A) provides: "A Judge may not sit on
a trial or appeal in any case in which the Judge has a personal interest or concerning which the Judge has or has had any
association which might affect his or her impartiality. The Judge shall in any such circumstance withdraw, and the
President shall assign another Judge to the case.”
224 Appellant’s Reply, p. 46.
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in a case that could advance and in fact did advance a legal and political agenda which she helped to

create whilst a member of the UNCSW, %25

170. The Appellant alleges that Judge Mumba continued to promote the goals and interests of the
UNCSW and Piatform for Action after her membership concluded, and contends that this was
reflected directly in his trial. He does not allege that Judge Mumba was actually biased.?%% Rather,

227 In

the issue was whether a reasonable person could have an apprehension as to her impartiality.
this regard, he argues that a tribunal should not only be unbiased but should avoid the appearance of
bias.?28 Hence the submission that there could be no other conclusion based on the above test than

that Judge Mumba has or had associations which might affect her impartiality.229

2. The Respondent

171.  The Respondent submits that the Appellant has failed to establish the existence of either a
personal interest by Judge Mumba in the instant case, or the existence of an association or working
relationship between Judge Mumba, the three authors of one of the amicus curiae briefs and the
Prosecution lawyer, such that she should have been disqualified. In addition, the Appellant has
submitted no evidence to support an allegation that Judge Mumba exhibited actual bias or
partiality.23° The Prosecutor contends that the standard for a finding of bias should be high and that
Judges should not be disqualified purely on the basis of their personal beliefs or legal expertise.231
In the view of the Prosecutor, the Appellant has failed to meet the “reasonable apprehension” of
bias standard.?*? The prior involvement of a Judge in a United Nations body such as the UNCSW
cannot give rise to any reasonable apprehension that the Judge has an agenda which would cause

him or her to be biased against an accused appearing before him or her. 233

225 Ibid, p. 48 and Appellant's Amended Brief, p. 121,
226 Appeliant’'s Reply, p. 48.

21 1hid, p. 49.

228 Appeliant’s Amended Brief, p. 136.

229 1pid., p.138.

230 prosecutor’s Response, para. 6.33.

211pid., paras. 6.50-6.54.

21pid., para. 6.55.

23 1bid., paras. 6.54-6.55.
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172. Before proceeding to consider this matter further, the Appeals Chamber makes two

B. Discussion

observations.

173.  First, the Appellant states that he first discovered Judge Mumba'’s associations and personal
interest in the case after judgement was rendered, and for this reason, only then raised the matter
before the Bureau.?** Although the Appeals Chamber has decided to consider this matter further,
given its general importance,235 it would point out that information was available to the Appellant at
trial level, which should have enabled him to discover Judge Mumba's past activities and
involvement with the UNCSW. The Appeals Chamber notes, in this context, public documentation
issued by the International Tribunal, including, for example, its published yearbooks which contain

sections devoted to biographies of the Judges elected to serve at the International Tribunal.?*® |

n
addition, Public Information Service of the Tribunal, which is responsible for ensuring public
awareness of the International Tribunal’s activities, regularly publishes Bulletins and releases
information on the International Tribunal's web-site. Both the Yearbook and the Public
Information Service of the Tribunal provide official information to the public regarding such issues
as the election of new Judges to the International Tribunal and details of a Judge's legal

background. The information was freely available for the Appellant to discover.

174.  The Appeals Chamber considers that it would not be unduly burdensome for the Appellant
to find out the qualifications of the Presiding Judge of his trial. He could have raised the matter, if
he considered it relevant, before the Trial Chamber, either pre-trial or during trial. On this basis, the
Appeals Chamber could find that the Appellant has waived his right to raise the matter now and

could dismiss this ground of appeal.

175.  These observations however, should not be construed as relieving an individual Judge of his
or her duty to withdraw from a particular case if he or she believes that his or her impartiality is in
question. This is in fact what Rule 15(A) of the Rules calls for when it says that the Judge shall in
any such circumstance withdraw. The Appeals Chamber finds that Judge Mumba had no such duty

for the reason that she had no potentially disqualifying personal interest or associations.

234 Appellant's Amended Brief, p. 121. The Appellant raised the matter before the Bureau by filing on 3 February 1999
the "Defendant’'s Post Trial Application to the Bureau of the Tribunal for the Disqualification of Presiding Judge
Mumba, Motion to Vacate Conviction and Sentence, and Motion for a New Trial.”

235 Tadi} Appeals Judgment, paras. 247 and 281.

2% F.g., Yearbook of the International Tribunal (1997) stated that Judge Mumba was a member of the UNCSW from
1992-1995 (pp. 26-27).
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176.  The second observation is concerned with the additional material annexed to the Appellant’s
Amended Brief. It is to be recalled that, in an order dated 2 September 1999, the Appeals Chamber
granted leave to the Appetlant to amend his Appellate Brief, although not specifically admitting the
material referred to in the "Defendant’s Motion to Supplement Record on Appeal”.?3’ The Appeals
Chamber confirms that, by granting leave to file an amended Appetlate Brief, it granted leave to file
the annexed documents, which the Appeals Chamber will take into account in considering the

Appeliant’s submissions.

1. Statutory Requirement of Impartiality

177.  The fundamental human right of an accused to be tried before an independent and impartial
tribunal is generally recognised as being an integral component of the requirement that an accused
should have a fair trial. Article 13(1) of the Statute reflects this, by expressly providing that Judges
of the International Tribunal “shall be persons of high moral character, impartiality and

integrity”.?3®  This fundamental human right is similarly reflected in Article 21 of the Statute,

dealing generally with the rights of the accused and the right to a fair trial. 2%

As a result, the
Appeals Chamber need look no further than Article 13(1) of the Statute for the source of that

requirement.

27 Filed on 28 June 1999.

238 (Emphasis added). Article 13(1) provides: "The Judges shall be persons of high moral character, impartiality and
integrity who possess the qualifications required in their respective countries for appointment to the highest judicial
offices. In the overall composition of the Chambers due account shall be taken of the experience of the judges in
criminal law, international law, including international humanitarian law and human rights law.” See also Arts. 2 and 11
of Statute of the International Tribunal for the Law of the Sea (Annex V| of United Nations Convention on the Law of
the Sea of 10 December 1982); Art. 19 of Statute of the Inter-American Court of Human Rights (adopted by Resolution
448 by the General Assembly of the Organisation of American States at its ninth regular session held in La Paz, Bolivia,
October 1979); Arts. 36(3)(a), 40 and 41 of the Rome Statute.

239 Under Article 21(2) of the Statute, the accused is entitled to “a fair and public hearing” in the determination of the
charges against him. Paragraph 106 of the Report of the Secretary General provides that ‘[i}t is axiomatic that the
International Tribunal must fully respect internationally recognised standards regarding the rights of the accused at all
stages of its proceedings. In the view of the Secretary-General, such internationally recognised standards are, in
particular, contained in Article 14 of the International Covenant on Civil and Political Rights.” (Report of the Secretary-
General pursuant to Paragraph 2 of Security Council Resolution 808(1993)). Article 14(1) of the ICCPR provides in
relevant part: "In the determination of any criminal charge against him, or of his rights and obligations in a suit at law,
everyone shall be entitled to a fair and public hearing by a competent, independent and impartial tribunal established by
law.” The fundamental human right of an accused to be tried before an independent and impartial tribunal is also
recognised in other major human rights treaties. The Universal Declaration of Human Rights provides in Art. 10 that
"[e]lveryone is entitled in full equality to a fair and public hearing by an independent and impartial tribunal in the full
determination of his rights and obligations of any criminal charge against him”. Art. 6(1) of the European Convention
on Human Rights protects the right to a fair trial and provides inter alia that "everyone is entitled to a fair and public
hearing within a reasonablie time by an independent and impartial tribunal established by law.” Art. 8(1) of the
American Convention provides that “[e]very person has the right to a hearing, with due guarantees and within a
reasonable time, by a competent, independent and impartial tribunal, previously established by law”. Art. 7(1)(d) of the
African Charter on Human and Peoples’ Rights provides that every person shall have the right to have his case tried
“within a reasonable time by an impartial court or tribunal.”
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178. However, it is still the task of the Appeals Chamber to determine how this requirement of
impartiality should be interpreted and applied to the circumstances of this case. In doing so, the
Appeals Chamber notes that, although the issue of impartiality of a Judge has arisen in several cases

240

to date, before both the Bureau and a Presiding Judge of a Trial Chamber,“*" this is the first time

that the Appeals Chamber has been seized of the matter.

2. Interpretation of the Statutory Requirement for Impartiality

179. Interpretation of the fundamental human right of an accused person to be tried by an
impartial tribunal is carried out by considering situations in which it is alleged that a Judge is not or
cannot be impartial and therefore should be disqualified from sitting on a particular case. A two-
pronged approach appears to have developed. Although interpretation on a national or regional
level is not uniform, as a general rule, courts will find that a Judge "might not bring an impartial

241

and unprejudiced mind to a case if there is proof of actual bias or of an appearance of bias.

180. The Appellant acknowledges that he “"makes no claim that Judge Mumba was actually

biased”.?*? The Appeals Chamber will proceed on this basis.

181.  The European Convention on Human Rights has generated a large amount of jurisprudence
on the interpretation of Article 6 of that Convention which provides, inter alia, that “everyone is
entitled to a fair and public hearing within a reasonable time by an independent and impartial

tribunal established by law.” In the view of the European Court of Human Rights:

Whilst impartiality normally denotes absence of prejudice or bias, its existence or otherwise can,
notably under Article 6§1 (art.6-1) of the Convention, be tested in various ways. A distinction can
be drawn in this context between a subjective approach, that is endeavouring to ascertain the
personal conviction of a given Judge in a given case, and an objective approach, that is

determining whether he offered guarantees sufficient to exclude any legitimate doubt in this
respect.

240 | each case, application has been made under Rule 15(B) of the Rules and considered by either the Presiding Judge
of the Chamber in question who confers with the Judge in question, or if necessary, the matter is determined by the
Bureau. See for example, Prosecutor v. Zejnil Delalic et al., Case No. IT-96-21-T, Decision of the Bureau on Motion
to Disqualify Judges Pursuant to Rule 15 or in the Alternative that Certain Judges Recuse Themselves, 1 Oct. 1999;
Prosecutor v. Zejnil Delalic et al., Case No. [T-96-21-T, Decision of the Bureau on Motion on Judicial Independence, 4
Sept. 1998; Prosecutor v. Dario Kordic et al, Case No. 1T-95-14/2-PT, Decision of the Bureau, 4 May 1998;
Prosecutor v. Radoslav Br [anin and Momir Talic, Case No. IT-99-36-PT, Decision on Application by Momir Talic for
the Disqualification and Withdrawal of a Judge, 18 May 2000 (" Talic Decision”).

2 Talic Decision, para. 15.

242 Appellant’s Reply, p. 48.

243 piersack v. Belgium, Judgment of 21 September 1982, Eur. Ct. H. R., Series A, No. 53 (“Piersack”), para. 30. This
test has been confirmed and applied in De Cubber v. Belgium, Judgment of 26 October 1984, Eur. Ct. H. R, Series A,
No.86 (“De Cubber”), para. 24; Hauschildt v. Denmark, Judgment of 24 May 1989, Eur. Ct. H. R., Series A, No. 154
(“Hauschildt”), para. 46; Bulut v. Austria, Judgment of 22 February 1996 Eur. Ct. H. R, Series A, No.5 (“Bulut "), para
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182. In considering subjective impartiality, the Court has repeatedly declared that the personal

4 In relation to the

impartiality of a Judge must be presumed until there is proof to the contrary.24
objective test, the Court has found that this requires that a tribunal is not only genuinely impartial,
but also appears to be impartial. Even if there is no suggestion of actual bias, where appearances
may give rise to doubts about impartiality, the Court has found that this alone may amount to an
inadmissible jeopardy of the confidence which the Court must inspire in a democratic society.245

The Court considers that it must determine whether or not there are “ascertainable facts which may

"248 | doing so, it has found that in deciding “whether in a given

raise doubts as to...impartiality.
case there is a legitimate reason to fear that a particular Judge lacks impartiality the standpoint of
the accused is important but not decisive....What is decisive is whether this fear can be held
objectively justified. "**’ Thus, one must ascertain, apart from whether a judge has shown actual

bias, whether one can apprehend an appearance of bias.

183. The interpretation by national legal systems of the requirement of impartiality and in
particular the application of an appearance of bias test, generally corresponds to the interpretation

under the European Convention.

184.  Nevertheless, the rule in common law systems varies. In the United Kingdom, the court
looks to see if there is a "real danger of bias rather than a real likelihood", 248 finding that it is
"unnecessary, in formulating the appropriate test, to require that the court should look at the matter
through the eyes of a reasonable man, because the court has first to ascertain the relevant
circumstances from the available evidence, knowledge of which would not necessarily be available
to an observer in court at the relevant time.”?*® However, other common law jurisdictions have
rejected this test as being too strict, and cases such as Webb, R.D.S., and the South African Rugby
Football Union case use the reasonable person as the arbiter of bias, investing him with the

requisite knowledge of the circumstances before an assessment as to impartiality can be made.

31; Castilio Algar v. Spain, Judgment of 28 October 1998, Eur. Ct. H. R, Series A, N0.95 (" Algar "), para. 43; Incal v.
Turkey, Judgment of 9 June 1998, Eur. Ct. H. R, Series A, No.78 ( "Incal "), para. 65.

244 See Le Compte, Van Leuven and de Meyere, Judgment of 27 May 1981, Eur. Ct. H. R,, Series A, No. 43, para. 58
("Le Compte ), Piersack, para. 30; De Cubber, para. 25. In fact, there has yet to be a case in which a violation of
Article 6 has been found under this element of the test.

218 See Sramek v. Austria, Judgment of 22 October 1984, Eur. Ct. H. R., Series A, No.84, para.42; Campbell and Fell v.
United Kingdom, Judgment of 28 June 1984, Eur. Ct. H. R., Series A, No.80, para. 85.

246 Hauschildt, para. 48.

247 Ibid. (emphasis added). See also Algar, para. 45, Incal, para. 71 and Bulut, para. 33.

28 R v. Gough, [1993] A.C. 646 at 661.

219 Ibid,
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185. In the case of Webb, the High Court of Australia found that, in determining whether or not
there are grounds to find that a particular Judge is partial, the court must consider whether the
circumstances would give a fair-minded and informed observer a “reasonable apprehension of
bias”.2%% Similarly, the Supreme Court of Canada identified the applicable test for determining bias
to be whether words or actions of the Judge give rise to a reasonable apprehension of bias to the
informed and reasonable observer: "This test contains a two-fold objective element: the person
considering the alleged bias must be reasonable and the apprehension of bias itself must be
reasonable in the circumstances of the case. Further, the reasonable person must be an informed

person, with knowledge of ali the relevant circumstances”. %"

186. A recent case to confirm the above formula is te South African Rugby Football Union
Case?%? where the Supreme Court of South Africa stated that “[t]he question is whether a
reasonable, objective and informed person would on the correct facts reasonably apprehend that the
Judge has not or will not bring an impartial mind to bear on the adjudication of the case, that is a

mind open to persuasion by the evidence and the submissions of counsel.” 253

187. In the United States a federal Judge is disqualified for lack of impartiality where “a
reasonable man, cognisant of the relevant circumstances surrounding a Judge's failure to recuse

himself, would harbour legitimate doubts about the Judge's impartiality.”2%*

188. This is also the trend in civil law jurisdictions, where it is required that a Judge should not
only be actually impartial, but that the Judge should also appear to be impartial.zss For example,
under the German Code of Criminal Procedure, although Articles 22 and 23 are the provisions
setting down mandatory grounds for disqualification, Article 24 provides that a Judge may be
challenged for “fear of bias” and that such "[c]hallenge for fear of bias is proper if there is reason to

distrust the impartiality of a Judge”. Thus, one can challenge a Judge's partiality based on an

250 Webb v. The Queen (1994) 181 CLR 41, 30 June 1994. The court reasoned that “public confidence in the
administration of justice is more likely to be maintained if the Court adopts a test that reflects the reaction of the
ordinary reasonable member of the public to the irregularity in question.”
251 R D.S. v. The Queen (1997) Can. Sup. Ct, delivered 27 September 1997.
2 president of the Republic of South Africa and Others v. South African Rugby Football Union and Others, Judgement
on Recusal Application, 1999 (7) BCLR 725 (CC), 3 June 1999 (" South African Rugby Football Union”).

Ibid., para. 48.
254 (J.S. v. Bremers et al., 195 F. 3d 221, 226 (5 Cir. 1999). Disqualification is governed by 28 USCS, Section 455
(2000}, which provides that a Judge shall disqualify himself "in any proceeding in which his impartiality might
reasonably be questioned.” The Supreme Court has stated that Ttlhe goal of section 455(a) is to avoid even the
appearance of impartiality.” Liljeberg v. Health Services Acquisition Corp., 486 U.S. 847, 860 (1988) (citing Hall v.
Small Administration, 695 F.2d 175, 179 (5™ Cir. 1983).
255 See e.g.. Arts. 22-24, German Code of Criminal Procedure (StrafprozeBordnung), Art 668 of the French Code de
Procédure Pénale, Arts. 34-36, Italian Codice de Procedura Penale, and Arts. 512-519 of the Dutch Code of Criminal
Procedure (Wetboek van Strafvordering). It should also be noted that as a general rule, these civil law systems also
consider actual bias as being grounds for disqualification.
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objective fear of bias as opposed to having to assert actual bias. Similarly in Sweden, a Judge may

be disqualified if any circumstances arise which create a legitimate doubt as to the Judge's

impartiality.256

3. A standard to be applied by the Appeals Chamber

189. Having consulted this_jurisprudence, the Appeals Chamber finds that there is a general rule
that a Judge should not only be subjectively free from bias, but also that there should be nothing in
the surrounding circumstances which objectively gives rise to an appearance of bias. On this basis,
the Appeals Chamber considers that the following principles should direct it in interpreting and

applying the impartiality requirement of the Statute:
A. A Judge is not impartial if it is shown that actual bias exists.
B. There is an unacceptable appearance of bias if:

i) a Judge is a party to the case, or has a financial or proprietary interest in the outcome of a
case, or if the Judge's decision will lead to the promotion of a cause in which he or she is
involved, together with one of the parties. Under these circumstances, a Judge's

disqualification from the case is automatic; or

ii) the circumstances would lead a reasonable observer, properly informed, to reasonably

apprehend bias.?’

190. In terms of the second branch of the second principle, the Appeals Chamber adopts the
approach that the “reasonable person must be an informed person, with knowledge of all the
relevant circumstances, including the traditions of integrity and impartiality that form a part of the
background and apprised also of the fact that impartiality is one of the duties that Judges swear to

uphold.”25B

191.  The Appeals Chamber notes that Rule 15(A) of the Rules provides:

A Judge may not sit on a trial or appeal in any case in which the Judge has a personal interest or
concerning which the Judge has or has had any association which might affect his or her

256 Secnons 13 and 14 of the Swedish Code of Judicial Procedure (1998)
7 Inthe Talic Decision, it was found that the test on this prong is "whether the reaction of the hypothetical fair-minded
observer (with sufficient knowledge of the actual circumstances to make a reasonable judgement) would be that [the

Judge in question]... might not bring an impartial and unprejudiced mind” (para. 15).
8RD.S. v. The Queen (1997) Can. Sup. Ct., delivered 27 September 1997,
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impartiality. The Judge shall in any such circumstance withdraw, and the President shall assign
another Judge to the case.

The Appeals Chamber is of the view that Rule 15(A) of the Rules falls to be interpreted in

accordance with the preceding principles.

4. Application of the statutory requirement of impartiality to the instant case

(a) Actual Bias

192. As mentioned @ove,?%°

the Appellant does not allege actual bias on the part of Judge
Mumba. Accordingly, the Appeals Chamber sees no need to consider this aspect further in the

instant case.

(b) Whether Judge Mumba was a party to the cause or had a disqualifying interest therein

193.  With regard to the first branch of the second principle, the Appellant highlights the

1

similarities in the circumstances of this case and that of Pinochet.?®' However, the Pinochet case is

distinguishable from the instant case on at {east two grounds.

194.  First, whereas Lord Hoffmann was at the time of the hearing of that case a Director of
Amnesty International Charity Limited, Judge Mumba’s membership of the UNCSW was not
contemporaneous with the period of her tenure as a Judge in the instant case.?®2 Secondly, the close
link between Lord Hoffmann and Amnesty International in the Pinochet case is absent here. As
Lord Browne-Wilkinson said, “[o]nly in cases where a_judge is taking an active role as trustee or
director of a charity which is closely allied to and acting with a party to the litigation should a_judge
normally be concerned either to recuse himself or disclose the position to the parties."263 While
Judge Mumba may have been involved in the same organisation, there is no evidence that she was
closely allied to and acting with the Prosecution lawyer and the three authors of one of the amicus
curiae briefs in the present case. The link here is tenuous, and does not compare to that existing
between Amnesty International and Lord Hoffmann in the Pinochet case. Nor may this link be

established simply by asserting that Judge Mumba and the Prosecution lawyer and the three amici

259 Rule 14 also provides that a Judge must make a solemn declaration before taking up duties, in the following terms:
"I solemnly declare that | will perform my duties and exercise my powers as a Judge of the International
Tribunal...honourably, faithfully, impartially and conscientiously.”

260 5.pra, para. 180.

81 R v. Bow Street Metropolitan Stipendiary Magistrate and others, ex parte Pinochet Ugarte (No.2) [1999] 1 All ER
577 (“Pinochet”).

262 Judge Mumba served on the UNCSW between 1992 and 1995.

53 pinochet, p. 989.
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authors shared the goals of the UNCSW in general. There is, therefore, no basis for a finding in this

case of partiality based on the appearance of bias test established in the Pinochet case.

(c) Whether the circumstances of Judge Mumba's membership of the UNCSW would lead a

reasonable and informed observer to apprehend bias

195. The Appeals Chamber, in applying the second branch of the second principle, considers it
useful to recall the well known maxim of Lord Hewart CJ that it is of "fundamental importance that
_justice should not only be done, but should manifestly and undoubtedly be seen to be done.”%* The
Appellant, relying on the findings in the Pinochet case, alleges that there was an appearance of bias,
because of Judge Mumba's prior membership of the UNCSW and her alleged associations with the

Prosecution lawyer and the three authors of one of the amicus curiae briefs.26°

196. In the view of the Appeals Chamber, there is a presumption of impartiality which attaches to
a Judge. This presumption has been recognised in the jurisprudence of the International
Tribunal,?®® and has also been recognised in municipal law. For example, the Supreme Court of
South Africa in the South African Rugby Football Union case found:

The reasonableness of the apprehension [of bias] must be assessed in the light of the oath of office

taken by the Judges to administer justice without fear or favour; and their ability to carry out that

oath by reason of their training and experience. It must be assumed that they can disabuse their

minds of any irrelevant personal beliefs or predispositions. They must take into account the fact
that they have a duty to sit in any case in which they are not obliged to recuse themselves.

197.  The Appeals Chamber endorses this view, and considers that, in the absence of evidence to
the contrary, it must be assumed that the Judges of the International Tribunal “can disabuse their
minds of any irrelevant personal beliefs or predispositions.” It is for the Appellant to adduce
sufficient evidence to satisfy the Appeals Chamber that Judge Mumba was not impartial in his case.
There is a high threshold to reach in order to rebut the presumption of impartiality . As has been
stated, "disqualification is only made out by showing that there is a reasonable apprehension of bias

by reason of prejudgement and this must be ‘firmly established.” " 258

198. The Appellant suggests that, during her time with the UNCSW, Judge Mumba acted in a
personal capacity and was “personally involved” in promoting the cause of the UNCSW and the

Platform for Action. Consequently, she had a personal interest in the Appellant’s case and, as this

284 R v, Sussex Justices ex parte McCarthy [1924] 1 KB 256 at p. 259.

285 Appellant’s Amended Brief, p. 127.

258 See e.g., Prosecutor v. Dario Kordic et al., Case No. 1T-95-14/2-PT, Decision of the Bureau, 4 May 1998, p. 2.

287 South African Rugby Football Union, para. 48.

288 Mason J, in Re JRL; Ex parte CJL (1986) CLR 343 at 352. Adopted in the subsequent Australian High Court
decision in Re Polities; Ex parte Hoyts Corporation Pty Ltd(1991) 65 ALJR 444 at 448.
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created an appearance of bias, she should have been disqualified.269 The Prosecutor argues that
Judge Mumba acted solely as a representative of her country and, as such, was not putting forward

her personal views, but those of her country.27°

199. The Appeals Chamber finds that the argument of the Appellant has no basis. First, it is the
Appeals Chamber’s view that Judge Mumba acted as a representative of her country and therefore
served in an official capacity. This is borne out by the fact that Resolution 11(l) of the UN
Economic and Social Council that established the UNCSW provides that this body shall consist of
"one representative from each of the fifteen Members of the United Nations selected by the

“211 " Representatives of the UNCSW are selected and nominated by governments.?’2

Council.
Although the Appeals Chamber recognises that individuals acting as experts in many UN human
rights bodies do serve in a personal capacity, 2’° the founding Resolution of the UNCSW does not
provide for its members to act in such capacity. Therefore, a member of the UNCSW is subject to
the instructions and control of the government of his or her country. When such a person speaks, he
or she speaks on behalf of his or her country. There may be circumstances which show that, in a
given case, a representative personally identified with the views of his or her government, but there
is no evidence to suggest that this was the case here. In any event, Judge Mumba's view presented

before the UNCSW would be treated as the view of her government.

200. Secondly, even if it were established that Judge Mumba expressly shared the goals and
objectives of the UNCSW and the Platform for Action, in promoting and protecting the human
rights of women, that inclination, being of a generai nature, is distinguishable from an inclination to
implement those goals and objectives as a Judge in a particular case. It follows that she could still

sit on a case and impartially decide upon issues affecting women.

269 Appeltant’s Amended Brief, pp. 122 and 135.

% prosecutor’s Response, paras. 6.13-6.15.
271 Resolution adopted 21 June 1946, section 2(a).
272 Ipid. Section 2(b) provides that "[W]ith a view to securing a balanced representation in the various fields covered by
the Commission, the Secretary-General shall consult with the governments so selected before the representatives are
finally nominated by these governments and confirmed by the Council.”
213 Eg., Art. 17 of the Convention on the Elimination of Discrimination against Women (entering into force on 3
September 1981) which calls for the establishment of the Committee on the Elimination of Discrimination against
Women to monitor the above, states that the “experts shall be elected by States Parties from among their nationals and
shall serve in their personal capacity...” Similarly, such language which expressly provides that members of
committees shall act in their personal capacity is found in Art. 43(2) of the Convention on the Rights of the Child
establishing the Committee on the Rights of the Child; Art. 8(1) of the International Convention on the Elimination of
All Forms of Racial Discrimination establishing the Committee on the Elimination of all forms of Racial
Discrimination; Art. 17(1) of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment establishing the Committee against Torture; and Art. 28(3) of the International Covenant on Civil and
Political Rights, establishing the Human Rights Committee.
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201. Indeed, even if Judge Mumba sought to implement the relevant objectives of the UNCSW,

274 and were contemplated by the

those goals merely reflected the objectives of the United Nations,
Security Council resolutions leading to the establishment of the Tribunal. These resolutions
condemned the systematic rape and detention of women in the former Yugoslavia and expressed a
determination "to put an end to such crimes and to take effective measures to bring to justice the

persons who are responsible for them.,"”?7®

In establishing the Tribunal, the Security Council took
account "with grave concern” of the "report of the European Community investigative mission into
the treatment of Muslim women in the former Yugoslavia” and relied on the reports provided by,
inter alia, the Commission of Experts and the Special Rapporteur for the former Yugoslavia, in
deciding that the perpetrators of these crimes should be brought to_justice.276 The general question
of bringing to justice the perpetrators of these crimes was, therefore, one of the reasons that the

Security Council established the Tribunal.

202. Consequently, the Appeals Chamber can see no reason why the fact that Judge Mumba may
have shared these objectives should constitute a circumstance which would lead a reasonable and
informed observer to reasonably apprehend bias. The Appeals Chamber agrees with the
Prosecutor’s submission that "[c]oncern for the achievement of equality for women, which is one of
the principles reflected in the United Nations Charter, cannot be taken to suggest any form of pre-
Jjudgement in any future trial for rape.”277 To endorse the view that rape as a crime is abhorrent and
that those responsible for it should be prosecuted within the constraints of the law cannot in itself

constitute grounds for disqualification.

203. The Appeals Chamber recognises that Judges have personal convictions. “Absolute

218 | this context, the

neutrality on the part of a judicial officer can hardly if ever be achieved.
Appeals Chamber notes that the European Commission considered that “political sympathies, at
feast insofar as they are of different shades, do not in themselves imply a lack of impartiality

towards the parties before the court”.2’®

204. The Appeals Chamber considers that the allegations of bias against Judge Mumba based

274 Article 1(3) of the UN Charter includes as a purpose of the United Nations: “To achieve international co-operation in

solving international problems of an economic, social cultural or humanitarian character, and in promoting and
encouraging respect for human rights and for fundamental freedoms for all without distinction as to race, sex, language,
or religion...” Article 55(c) provides that based on respect for the principle of equal rights and self-determination of
peoples, the United Nations will promote “universal respect for, and observance of, human rights and fundamental
freedoms for all without distinction as to race, sex, language or religion.”
275 UN Security Council Resolution 827(1993) (S/RES/827 (1993)). S/RES/798 (1992) directly addressed to crimes
against women in Bosnia and Herzegovina and being appalled by the "massive, organised and systematic detention and
rape of women” in Bosnia and Herzegovina, condemned it as "acts of unspeakable brutality.”
276 S/RES/808 (1993).
277 prosecutor’s Response, para.6.23.

'8 South African Rugby Football Union Case, para. 42,
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upon her prior membership of the UNCSW should be viewed in light of the provisions of Article
13(1) of the Statute, which provide that “[i]n the overall composition of the Chambers due account
shall be taken of the experience of the judges in criminal law, international law, including

international humanitarian law and human rights law."

205. The Appeals Chamber does not consider that a Judge should be disqualified because of
qualifications he or she possesses which, by their very nature, play an integral role in satisfying the
eligibility requirements. Judge Mumba's membership of the UNCSW and, in general, her previous
experience in this area would be relevant to the requirement under Article 13(1) of the Statute for
experience in international law, including human rights law. The possession of this experience is a
statutory requirement for Judges to be elected to this Tribunal. It would be an odd result if the
operation of an eligibility requirement were to lead to an inference of bias. Therefore, Article 13(1)
should be read to exclude from the category of matters or activities which could indicate bias,
experience in the specific areas identified. In other words, the possession of experience in any of
those areas by a Judge cannot, in the absence of the clearest contrary evidence, constitute evidence

of bias or partiality.zeo

206. The Appellant has alleged that "Judge Mumba's decision [the Judgement] in fact promoted

specific interests and goals of the Commission.” %8

He states that she advocated the position that
rape was a war crime and encouraged the vigorous prosecution of persons charged with rape as a
war crime.?®? He erroneously states that this was the first case in which either the International
Tribunal or the ICTR was offered the opportunity to reaffirm that rape is a war crime,?®® and that
through this case the Trial Chamber expanded the definition of rape.?2* The Appellant alleges that
this expanded definition of rape which emerged in the Judgement reflected that which had been
adopted by the Expert Group Meeting, at which the three authors of one of the amicus curiae briefs

285

and the Prosecution fawyer were present. In his submissions, these circumstances could cause a

reasonable person to reasonably apprehend bias.

219 Crociani et al. v. ltaly, Decisions and Reports, European Commission of Human Rights, vol. 22 (1981) 147, 222.
280 5uch a statutory requirement for experience of this general nature is by no means novel to this Tribunal. See e.g.,
Art. 36 of the Rome Statute; Art. 34 of the American Convention; Art. 39(3) of the European Convention; Art. 2 of the
Statute of the International Court of Justice.

281 Appeltant's Amended Brief, p. 135.

282 1hid., p. 122.

283 Appellant’s Reply, p. 47. Cf. “elebi}i Judgement, paras. 478 - 479.

284 Appellant's Amended Brief, p. 116.

2% Ibid.
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207.  On the other hand, the Prosecutor argues that, in terms of the definition of rape, there is no
evidence that Judge Mumba acted under the influence of the Expert Group Meeting or that she was
even aware of it or its report. The Prosecutor states that the three authors of one of the amicus
curiae briefs did not advance a definition of rape in their submissions (the Appeliant does not

286)

dispute this statement“"”), and that in any event, the Appellant took no issue with the submissions

made by the Prosecutor on the elements of rape during trial, 287

208. The Appeals Chamber notes that there was no dispute at trial as to whether rape can, or

should, be categorised as a war crime. The Prosecutor addressed the definition of rape in both her

pre-trial brief and during the trial, 28

289

and, as found by the Trial Chamber, these submissions went

unchallenged by the Appeliant. In addition, the Appellant confirmed during the oral hearing on

the appeal that there was no issue raised at trial as to whether rape could be categorised as a war

2 | 291

crime;?% in fact, at the same hearing, he made no oral submission on the question of recusa For

these reasons, the Appeals Chamber finds that the circumstances could not lead a reasonable

observer, properly informed, to reasonably apprehend bias.

209. Moreover, the Appeals Chamber notes that both the International Tribunal and the ICTR

have had the opportunity, prior to the Judgement, to define the crime of rape.292

210.  With regard to the issue of the reaffirmation by the International Tribunal of rape as a war
crime, the Appeals Chamber finds that the international community has long recognised rape as a

war crime.?%® In the “elebi}i Judgement, one of the accused was convicted of torture by means of

294

rape, as a violation of the laws or customs of war. This recognition by the international

community of rape as a war crime is also reflected in the Rome Statute where it is designated as a

war crime.?%®

286 Appellant’s Amended Brief, footnote 29.
" Prosecutor’s Response, para. 6.30.
288 prosecutor’s pre-trial Brief, pp. 14-15; transcript of trial proceedings in Prosecutor v. Anto Furund’ija, Case No. IT-
95-17/1-T, p. 658 (this reference is from the unofficial, uncorrected version of the Engtish transcript. Minor differences
may therefore exist between the pagination therein and that of the final English transcript released to the public).
289 )\ ;dgement, para. 174.
2807 98 (2 March 2000).
2% T. 93 (2 March 2000).
292 Aplepi}i Judgement, paras. 478 — 479; The Prosecutor v. Jean-Paul Akayesu, Case No. ICTR-96-4-T, Judgement,

ara. 598.

93 Aelebi}i Judgement, para. 476. The Lieber Code of 1863 considered rape by a belligerent to be punishable as a war
crime (Instructions for the Government of the United States in the Field by Order of the Secretary of War, Washington
D.C., 24 April 1863). Rape was prosecuted as a war crime under Control Council Law No. 10. Rape was also
prosecuted as a war crime before the International Military Tribunal in Tokyo, with officials held criminally responsible
for war crimes including rape committed by officers under their command.

294 “elebi}i Judgement, paras. 943 and 965.
295 Article 8(2) (b)(xxii) and Article 8(2)(e)(vi) of the Rome Statute.
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211.  The Appeals Chamber also finds without merit the allegation that Judge Mumba is shown to

have been biased by the fact that the Judgement expanded the definition of rape in a manner which

reflected the definition put forward by the Expert Group Meeting. There is no evidence that Judge

Mumba was influenced by the latter definition. On the other hand, there was jurisprudence which

led the Trial Chamber to take the direction which it took. In the case of The Prosecutor v. Jean-

Paul Akayesu before the ICTR, the Trial Chamber, while acknowledging that there was no

generally accepted definition of rape in international law and that there were also variations at the

national level,?*® defined rape as "a physical invasion of a sexual nature, committed on a person

under circumstances which are coercive."?®’ This definition was subsequently adopted in the

Aelebi}i case.?%®

212.  Inthe instant case, there was no issue on this point at trial.?®® The Trial Chamber stated that
it sought to arrive at an “accurate definition of rape based on the criminal law principle of
specificity”.>® The Appeals Chamber recognises that the Trial Chamber was entitled to interpret

the law as it stood.

213.  Finally, the Appellant alleges that the association Judge Mumba had with the three authors
of an amicus curiae brief created an apprehension of bias. He contends that, in filing the briefs
before the Trial Chamber, the “amici actively assisted the prosecution in its effort to convict Mr.
Furundzija by seeking to prevent the reopening of the trial after the Defence discovered that
relevant documents had been withheld by the prosecution....the amici advanced legal arguments
that assisted the prosecution in order to advance an agenda they shared with Judge Mumba.”*®" The
Appellant quotes sections of the briefs to illustrate the attitude which Judge Mumba shared; those
sections, he says, reminded “the Tribunal that its ruling ‘profoundly affects (a) women's equal
rights to access to justice and (b) the goal of bringing perpetrators of sexual violence in armed

conflict before the two International Criminal Tribunals,”3%?

214.  The Judgement notes that the amicus curiae briefs "dealt at great length with issues

pertaining to the re-opening of the...proceedings” and the suggested scope of the reopening.®®3

They did not address the question of rape or the Appellant’s personal responsibility for the rapes in

2% 7The Prosecutor v. Jean-Paul Akayesu, Case No. ICTR-96-4-T, Judgement, 2 Sept. 1998, para. 596.
27 Ibid., para. 598.

298 Aglepi}i Judgement, para. 479.

299 jdgement, para. 174.

300 ypjg., para. 177.

30 Appellant’s Amended Brief, p. 118.

302 1pid., p. 119.

93 )Judgement, para. 107.
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3% |n any event, by the time the briefs were filed on 9 and 11 November 1998, the Trial

question.
Chamber had already decided to reopen the proceedings which commenced on 9 November
1998.%%°

215.  The Appeals Chamber finds that there is no substance in the Appellant’s allegations as

contained in this ground of appeal. This ground therefore fails.

304 The Appellant concedes that the amicus curiae briefs did not address the issue of the definition of rape (Appellant’s
Amended Brief, footnote 29).
305 Judgement, para. 107.
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VIl. FIFTH GROUND OF APPEAL

A. Submissions of the Parties

1. The Appeltant

216.  The Appellant contends that the sentences of ten years' imprisonment for the commission of
acts of torture and eight years’ imprisonment for aiding and abetting an outrage upon personal
dignity, in violation of the laws or customs of war, constitute “cruel and unusual punishment”, 3%
He submits that, in the event that the Appeals Chamber affirms either conviction, it should reduce

the sentence to a length of time consistent with the emerging penal regime of the Tribunal.?’

217.  The Appellant submits that the sentence is too harsh in light of evidence which suggests the
possibility that he could be innocent,*°® and that the judgements issued by the Tribunal to date
demonstrate an emergent jurisprudence embodying several general sentencing principles.
According to the Appellant, the first such principle is that crimes against humanity should attract a
harsher sentence than war crimes. In support, he cites the Trial Chamber's opinion in Prosecutor v.
Dufko Tadi} and the Appeals Chamber's agreement with the principle in Prosecutor v. Dra’en
Erdemovi}.309 The second principle is that crimes resulting in the loss of human life are to be
punished more severely than other crimes. The Appellant argues that in the Sentencing Judgement

at trial in the Tadi} case®'? (

“the Tadi} Sentencing Judgement”), in respect of a crime in which
Duf{ko Tadi} participated, i.e., cruel and inhumane treatment leading to the death or disappearance
of the victims, he received a sentence of three years additional to that received for the same crime
when no death resulted.>"’ Relying on the Tadi} Sentencing Judgement, the Appellant submits that
six years is an appropriate benchmark for a violation of the laws or customs of war when the
accused is convicted of particularly cruel and terrorising treatment that did not result in the victim's

death.3'?

306 Appeliant's Amended Brief, p.- 139.

397 Ibid,, p. 138 and T. 93 - 94 (2 March 2000).

308 7,94 - 95 (2 March 2000).

399 Appellant's Amended Brief, pp. 140-145 (citing Prosecutor v. Dufko Tadi}, Case No. |T-94-1-T, Sentencing
Judgment, 14 July 1997; Prosecutor v. Dra'en Erdemovi}, Case No. 1T-96-22-A, Joint and Separate Opinion of Judge
McDonald and Judge Vohrah, 7 Oct.1997, para. 20).

310 prosecutor v. Dufko Tadi}, Case No.: 1T-94-1-T, Sentencing Judgment, 14 July 1997,

S Appellant’s Amended Brief, pp. 148-149.

312 1pid., p. 149 and T. 95 - 96 (2 March 2000).
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218. Referring to the “elibi}i Judgement, the Appellant submits that the Trial Chamber in that
case also reaffirmed the principle that crimes warrant a harsher penalty where they result in loss of
human life.>"?
219.  The Appellant further offers the judgement of the Trial Chamber in the Aleksovski case as an
important precedent for the purposes of this appeal. In that case, Zlatko Aleksovski was sentenced
to two and a half years’ imprisonment for outrages upon personal dignity. By contrast, in respect of

a crime of the same category, the Appellant has received eight years' imprisonment.314

220. Overall, the Appellant submits that, in order to ensure consistency between the sentence
imposed on him and those imposed by the Trial Chamber in the Tadi}, Erdemovi} and Aleksovski

cases,*'® his sentence should be reduced to six years' imprisonment or less, 316

2. The Respondent

221.  The Respondent submits that a sentence is imposed in the exercise of a Trial Chamber's
discretion. Therefore, the Appeals Chamber may not substitute its opinion for that of a Trial
Chamber, unless it is demonstrated that the Trial Chamber’s discretion has not been validly
exercised due to error. The Respondent contends that the Appellant in this case failed to

demonstrate an error in the exercise of the Trial Chamber's discretion in sentencing.317

222. The Respondent submits that every sentence imposed by a Trial Chamber must be
individualised as there are a great many factors to which the Trial Chamber may have regard in

exercising its discretion in each case.>'®

223.  The Respondent disputes the contention that there is a cognisable ®ntencing regime at the
Tribunal, noting that the Appeals Chamber has only addressed the question of sentencing on one
occasion.’'® Further, each of the sentences imposed by a Trial Chamber to date, which the

Appellant contends reflect an emerging penal regime, is the subject of an appeal. The Respondent

313Appellant's Amended Brief, p. 150.
31 Appellant's Amended Brief, p. 152.
315 The Appellant refers to the Tadi} Sentencing Judgement, Prosecutor v. Aleksovski, Case No. 1T-95-14/1-T,
Judgement, 25 June 1999 and Prosecutor v. Dra’en Erdemovi}, Case No. 1T-96-22-T, Sentencing Judgement, 5 Mar.
1998 (“the Second Erdemovi} Sentencing Judgement”), respectively.
316 Appellant's Amended Brief, pp. 154-157.
Prosecutor's Response, paras. 7.6-7.7.
318 pig., para. 7.9.
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320 cannot serve as an appropriate guideline, as the circumstances

submits that the Erdemovi} case
surrounding that case were unique. The accused in that case pleaded guilty to the charges against
him, and duress was treated as a significant mitigating factor. Therefore, the Respondent argues,

Erdemovi} is clearly distinguishable from the instant case. 3

224, Contrary to the Appellant’s submission that the Appeals Chamber be guided by the
sentences passed by the Trial Chambers to date, the Respondent submits that it would be desirable
for the Appeals Chamber to establish appropriate sentencing principles in order to achieve

consistency and even-handedness, 322

225.  The Respondent further argues that deterrence and retribution should be the primary goals of
sentencing. In the Respondent’s view, deterrence has two aspects, one “suppressive” and the other
“educative”. The Respondent submits that both of these aspects of deterrence and the aim of
retribution would be defeated were the sentences imposed by the Tribunal generally lower than

those typically imposed in national systems.323

226. As to the suppressive aspect, the Respondent contends that a prospective violator of
international humanitarian law would not be dissuaded by the sanctions imposed by an international
tribunal if they were lower than those imposed under national law. As to the educative aspect, the
Respondent argues that lower sentences imposed by the International Tribunal would signal that
genocide, crimes against humanity and war crimes are less serious than ordinary crimes under
national law. Finally, the imposition by the International Tribunal of sentences lower than those
prevailing in national jurisdictions would undermine the Tribunal's aim of contributing to the

restoration of peace and security in the former Yugoslavia.324

227. The Respondent submits that the gravity of the crime must form the starting point for any
determination of sentence. Rather than subscribing to some form of hierarchy between the offences
generally, a Trial Chamber should impose a sentence which reflects the inherent gravity of the

accused's criminal conduct.*?® The gravity of the crimes must ultimately be determined with regard

319 |n fact, as of the date of this Judgement, the Appeals Chamber has addressed sentencing in two additional decisions,
and in each instance has revised the sentence imposed by the Trial Chamber. See the Tadi} Sentencing Appeals
Judgement and the Aleksovski Appeals Judgement.

320 50p the Second Erdemovi} Sentencing Judgement.

321 prosecutor’s Response, paras. 7.11-7.14 and T. 152 (2 March 2000)).

322 prosecutor’s Response, paras. 7.16-7.17 and T. 155 (2 March 2000).

323 prosecutor’'s Response, paras. 7.25-7.27 and T. 156 (2 March 2000).

324 prosecutor’s Response, para. 7.28 and T. 159 (2 March 2000).

325 prosecutor’s Response, para. 7.33 and T. 158 (2 March 2000).
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to the particular circumstances of the case; the degree of the accused's participation should be” 4
considered and, generally, the closer a person is to actual participation in the crime, the more
serious the nature of his crime.*?® However, an individual who orders or plans a course of criminal
conduct will be responsible for his role in having ordered all of the crimes committed by the

perpetrators and his responsibility may, therefore, be greater.327

228. As a general proposition, the Respondent agrees with the Appellant that a crime that results
in the death of the victim is more serious than a crime not involving the loss of human life.
However, this principle may not apply in the circumstances of every case. The Respondent rejects
the Appellant’s argument that six years' imprisonment has been established as the “appropriate
benchmark” for violations of the laws or customs of war when the accused is convicted of
particularly cruel and terrorising treatment that did not result in the death of a victim.*®  The
Respondent also highlights other factors which are to be considered, such as the personal
circumstances of the accused, aggravating and mitigating factors, and the general practice regarding

prison sentences in the courts of the former Yugoslavia.329

229.  The Respondent submits that the Appellant has not demonstrated that his sentence of ten
years for torture was manifestly disproportionate to the gravity of the criminal conduct in question.
The Trial Chamber found the Appellant guilty as a co-perpetrator of the act of torture, suggesting
that the criminal conduct of the Appellant and that of Accused B were equally serious. Therefore,
the sentence imposed cannot be regarded as disproportionate.330 The Respondent adds that the
sentence for outrages upon personal dignity reflects the Appellant’s diminished role in this crime,
although the conduct underlying this count was the same as that underlying the torture count.*®" The
Prosecutor concludes that the Defence has failed to establish that the Trial Chamber abused its

. . - . 332
discretion in Imposing the sentences.

230.  The Respondent further submits that, even if any weight is given to sentences imposed by
Trial Chambers in other cases, the sentences do not appear to be inconsistent. The Respondent
highlights as an example the accused Hazim Deli}, in the “elebi}i case, who received a sentence of

fifteen years for rape. The Respondent contends that this sentence is probably the one most

326 prosecutor’s Response, paras. 7.34-7.35.
321 Ibjd,, para. 7.35 and T. 160 (2 March 2000).
328 prosecutor's Response, para. 7.36.

329 1pid., para. 7.37.

330 Ibid., para. 7.42-7.45.

31 1big., para. 7.46.

32 ypid., para. 7.48 and T. 162 (2 March 2000).
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analogous on its facts to the circumstances of this case. >3 Furthermore, the Respondent submits
that, although sentences imposed by Trial Chambers should not serve as a point of reference before
this Appeals Chamber, life imprisonment has been imposed in several cases before the ICTR and in
the Jelisi} case before this Tribunal a sentence of 40 years was imposed.*** In the view of the
Respondent, the overall ten-year sentence in this case is within the appropriate range, and on that

basis the Appellant has shown no abuse of discretion by the Trial Chamber, 33°
231, Finally, the Respondent submits that the Appellant seems to suggest that an accused might

be convicted where doubts about his innocence still exist, and that in such cases, doubts should

function as a mitigating factor in sentencing.336

3. Appellant in Reply

232. The Appellant rejects the Respondent's arguments that his sentence is not inconsistent with
the Tribunal's practice. He reiterates his objections to the emphasis placed by the Respondent on
his interrogation of Witness A while she was being sexually assaulted, a scenario which he says is

not supported by the evidence. 3%’

233. The Appellant reiterates his position as submitted in the Appellant’s Amended Brief, that
the sentence imposed by the Trial Chamber is entirely inconsistent with those imposed at trial in the
Tadi},** Erdemovi 1339 and Aleksovski*®? cases. He asserts that the Respondent made no attempt to
reconcile the Tadi} and Aleksovski sentencing decisions with that of Furund 'ija, and that such a

reconciliation would, in any event, not have been possible.341

234, As regards the Erdemovi} case, the Appellant submits that in the First Erdemovi}
Sentencing Judgement, the accused was sentenced to ten years’ imprisonment for the commission

of more than seventy murders, absent mitigating circumstances, but that, in the Second Erdemovi }

333 prosecutor's Response paras. 7.49-7.52 (citing “elebi}i Judgement, paras. 1285-1286) and T. 154 (2 March 2000).
334 7,163 (2 March 2000).
335T.163-164 (2 March 2000).

338 fpid.
337 Appellant’s Reply, pp. 51-52.

38 Tadi) Sentencing Judgement and Prosecutor v. Dufko Tadi}, Case No. 1T-94-1-Tbis-R117, Sentencing Judgement,
11 Nov. 1999,

Prosecutor v. Dra‘en Erdemovi}, Case No. IT-96-22-T, Sentencing Judgement, 29 Nov. 1996, (“the First Erdemovi}

Sentencing Judgement “), and the Second Erdemovi} Sentencing Judgement.
® Prosecutor v. Ziatko Aleksovski, Case No. I T-95-14/1-T, Judgement, 25 June 1999,
41 Appellant’s Reply, p. 52.
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Sentencing Judgement, the accused received only a five-year sentence on account of duress and a

plea-bargaining agreement reached with the Prosecutor. 342

B. Discussion

235.  The relevant provisions concerning sentencing procedure before the Tribunal are Articles 23
and 24 of the Statute and Rule 101 of the Rules.

(B)

Article 23 - Judgement

The Trial Chambers shall pronounce judgements and impose sentences and penalties on
persons convicted of serious violations of international humanitarian law.

The judgement shall be rendered by a majority of the judges of the Trial Chamber, and
shall be delivered by the Trial Chamber in public. It shall be accompanied by a reasoned
opinion in writing, to which separate or dissenting opinions may be appended.

Article 24 — Penalties

The penalty imposed by the Trial Chamber shall be limited to imprisonment. In
determining the terms of imprisonment, the Trial Chambers shall have recourse to the
general practice regarding prison sentences in the courts of the former Yugoslavia.

In imposing the sentences, the Trial Chambers should take into account such factors as the
gravity of the offence and the individual circumstances of the convicted person.

In addition to imprisonment, the Trial Chambers may order the return of any property and
proceeds acquired by criminal conduct, including by means of duress, to their rightful
owners.

Rule 101 - Penalties

A convicted person may be sentenced to imprisonment for a term up to and including the
remainder of the convicted person’s life.

In determining the sentence, the Trial Chamber shall take into account the factors
mentioned in Article 24, paragraph 2, of the Statute, as well as such factors as:

(i) any aggravating circumstances;

(ii) any mitigating circumstances including the substantial cooperation with the
Prosecutor by the convicted person before or after conviction;

(iii) the general practice regarding prison sentences in the courts of the former
Yugoslavia;
(iv) the extent to which any penalty imposed by a court of any State on the convicted

person for the same act has already been served, as referred to in Article 10,
paragraph 3, of the Statute.

32 1pid.

12
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(C)  The Trial Chamber shall indicate whether multiple sentences shall be served consecutively
or concurrently.

(D)  Credit shall be given to the convicted person for the period, if any, during which the
convicted person was detained in custody pending surrender to the Tribunal or pending trial or
appeal.

236. Before addressing individual arguments concerning sentencing, it is worth examining the
Appellant’s overall contention on this ground. He submits that, in the event that the Appeals
Chamber affirms either of the convictions at trial, the sentence relating to the upheld conviction
should be reduced to a length of time consistent with the emerging penal regime of the Tribunal.3*3
This submission implies that an “emerging penal regime” exists and is identifiable. Although the
fundamental function of the Appeals Chamber is to determine whether the sentence imposed by the
Trial Chamber is appropriate in terms of the Statute and the Rules, it may, nonetheless, be helpful to
consider first whether there is, as contended by the Appellant, an emerging penal regime in the

Tribunal.

237.  The Appeals Chamber notes that the practice of the Tribunal with regard to sentencing is
still in its early stages. Several sentences have been handed down by different Trial Chambers but
these are now subject to appeal. Only three final sentencing judgements have been delivered: one
by a Trial Chamber established for sentencing purposes following a successful appeal by the
accused in Erdemovic,*** and the others by the Appeals Chamber in Tadic®*® and Aleksovski,>*® each
of which has resulted in a revision of the sentence imposed by the original Trial Chamber. It is thus
premature to speak of an emerging “penal regime”,3*’ and the coherence in sentencing practice that
this denotes. It is true that certain issues relating to sentencing have now been dealt with in some
depth; however, still others have not yet been addressed. The Chamber finds that, at this stage, it is
not possible to identify an established "penal regime”. Instead, due regard must be given to the

relevant provisions in the Statute and the Rules which govern sentencing, as well as the relevant

Jurisprudence of this Tribunal and the ICTR, and of course to the circumstances of each case.

238.  The Prosecutor submits that, while there is no existing penal regime, it would be appropriate
for the Appeals Chamber to set out sentencing guidelines which should be applied, based on the
functions and purposes of sentencing in the legal system of the Tribunal.>*® Without questioning

the possible utility of such guidelines, the Chamber considers it inappropriate to establish a

343 Appellant’'s Amended Brief, p. 139.

3 Second Erdemovi} Sentencing Judgement.
35 Tadi) Sentencing Appeals Judgement.

345 Ateksovski Appeals Judgement.

‘T Even including a decision from the ICTR Appeals Chamber (Omar Serushago v. The Prosecutor. Case No. ICTR-
98-39-A, Reasons for Judgment, 6 Apr. 2000, which affirmed the sentence imposed by a Trial Chamber), the number of
final sentencing decisions from two Tribunals is limited to four.

38 prosecutor's Response, para. 7.17.
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definitive list of sentencing guidelines for future reference, when only certain matters relating to
sentencing are at issue before it now. Thus, the Appeals Chamber will limit itself to the issues

directly raised by this appeal.

239.  One other preliminary matter merits consideration — the standard of review to be applied in
an appeal against sentence. The Prosecutor submits that the Appeals Chamber should not substitute
its opinion for that of a Trial Chamber unless it is demonstrated that the latter's discretion was not
validly exercised.®*® The Appeals Chamber's finding in the Tadic Sentencing Appeals Judgement
supports this view:

Insofar as the Appellant argues that the sentence of 20 Yyears was unfair because it was longer than

the facts underlying the charges required, the Appeals Chamber can find no error in the exercise of

the Trial Chamber s discretion in this regard. The sentence of 20 years is within the discretionary

framework provided to the Trial Chambers by the Statute and the Appeals Chamber will not,
therefore, quash the sentence and substitute its own sentence instead.

The test of a discernible error in respect of the exercise of the Trial Chamber's discretion set out in

paragraph 22 of the same_judgement has been followed in the Aleksovski Appeals Judgement.®’

1. Crimes against humanity attract harsher penalties than war crimes

240.  In the Appellant's Amended Brief, the argument was advanced that a principle has emerged
in the practice of the Tribunal that an act classified as a crime against humanity should be punished

more severely than an act classified as a war crime.3%2

241, In support of this submission, the Appellant relies on, inter alia, certain decisions of this

Tribunal,3%3

In particular, he draws attention to the Judgement of the Appeals Chamber in the
Erdemovic case in which the majority of the Appeals Chamber found that crimes against humanity

should attract a harsher penalty than war crimes. 3%*

242, This Chamber notes that, when the Appellant’s Amended Brief was filed on 14 September
1999, the Judgement of the Appeals Chamber in the Tadic Sentencing Appeals Judgement was yet

to be delivered.**® In this latter case, the Chamber considered the case law now relied upon by the

39 prosecutor’s Response, para. 7.6 and T. 149 (2 March 2000).

350 Tadi) Sentencing Appeals Judgement, para. 20 (emphasis added). See also Omar Serushago v. The Prosecutor, Case
No. ICTR-98-39-A, Reasons for Judgement, 6 April 2000, para. 32.

31 Aleksovski Appeals Judgement, para. 187.

382 Appeltant's Amended Brief, pp. 140-145.
383 Notably the Tadic Sentencing Judgement and the Joint Separate Opinion of Judge McDonald and Judge Vohrah in
Prosecutor v. Drazen Erdemovic, Case No. 1T-96-22-A, Judgement, 7 Oct. 1997.
3% Joint Separate Opinion of Judge McDonald and Judge Vohrah in Prosecutor v. Drazen Erdemovic, Case No. |T-96-
22-A, Judgement, 7 Oct. 1997, para. 20.
35 Although the Tadi} Sentencing Appeal Judgement was pronounced prior to the oral hearings in this case, counsel for
the Appeltant did not change this line of argument.
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Appellant, but reached a conclusion, by majority, contrary to that which the Appellant now

advocates:

[ Tlhere is in law no distinction between the seriousness of a crime against humanity and that of a
war crime. The Appeals Chamber finds no basis for such a distinction in the Statute or the Rules
of the International Tribunal construed in accordance with customary international law; the
authorized penalties are also the same, the level in any particular case being fixed by reference to
the circumstances of the case.>>®

243.  This Chamber notes that the same arguments now advanced by the Appellant were
considered and rejected by the Appeals Chamber in the Tadic Sentencing Appeals Judgement. The
question arises whether this Chamber should follow the ratio decidendi on this issue set out in that

Judgement. In the recent Aleksovski Appeals Judgement the Appeals Chamber held that:

[wlhere, in a case before it, the Appeals Chamber is faced with previous decisions that are
conflicting, it is obliged to determine which decision it will follow, or whether to depart from both
decisions for cogent reasons in the interests of_justice.357

The Appeals Chamber will follow its decision in the Tadic Sentencing Appeals Judgement on the

question of relative gravity as between crimes against humanity and war crimes.

2. Crimes resulting in loss of life are to be punished more severely than other crimes

244, The Appellant submits, and the Prosecutor agrees in principle, that crimes which result in

the loss of human life should be punished more severely.358

245, The Appellant submits that certain judgements of the Tribunal may serve as benchmarks for
sentences to be handed down in relation to specific crimes. In particular, it is submitted that the
Judgements of the Trial Chambers in the Tadic®®® and Erdemovi}®° cases establish the maximum
sentence for war crimes as nine years' imprisonment in cases in which the violation led to the death

361

of the victim. In the Tadic case, a person convicted of crimes against humanity was consistently

sentenced to an additional three years in cases that resulted in the death or disappearance of victims,

356 Tadi) Sentencing Appeals Judgement, para. 69 (emphasis added). Further argument in support of this view was set
out in the Separate Opinion of Judge Shahabuddeen in that same judgement. See also Prosecutor v. Dusko Tadic, Case
No. IT-94-1-This-R117, Sentencing Judgement, 11 Nov. 1999, Separate Opinion of Judge Robinson, in which Judge
Robinson expressed the view that there is no basis for “the conclusion that, as a matter of principle, crimes against
humanity are more serious violations of international humanitarian law than war crimes” (ibid., p.10) and Prosecutor v.
Drazen Erdemovic, Case No. 1T-96-22-A, Judgement, 7 Oct. 1997, Separate and Dissenting Opinion of Judge Li, in
which Judge Li stated “that the gravity of a criminal act, and consequently the seriousness of its punishment, are
determined by the intrinsic nature of the act itsalf and not by its classification under one category or another”. Ibid.,
ara. 19,
b7 Aleksovski Appeals Judgement, para. 111. See also Laurent Semanza v. The Prosecutor, Case No. ICTR-97-20-A,
Decision, 31 May 2000, para. 92.
3%8 See Appellant’'s Amended Brief, p. 145 -155, and Prosecutor's Response, para. 7.36.

Tadi} Sentencing Judgement.
%0 Second Erdemovi} Sentencing Judgement.
31 Appellant’s Amended Brief, p. 154.

75
Case No. IT-95-17/1-A 271 July 2000



597

From this the Appellant deduces that violations which do not result in death should receive a
sentence three years less than for those from which death results. In view of the above, the
Appellant submits that an appropriate benchmark sentence for a violation of the laws or customs of

war that does not result in the death of the victim is six years.

246.  The reasoning behind this propesed benchmark of six years depends in part on the view that
crimes resulting in loss of life are to be punished more severely than those not leading to the loss of

life. The Appeals Chamber considers this approach to be too rigid and mechanistic.

241.  Since the Tadi} Sentencing Appeals Judgement, the position of the Appeals Chamber has
been that there is no distinction in law between crimes against humanity and war crimes that would
require, in respect of the same acts, that the former be sentenced more harshly than the latter. [t
follows that the length of sentences imposed for crimes against humanity does not necessarily limit

the length of sentences imposed for war crimes.

248.  The argument implicitly advanced by the Appellant in support of a six-year benchmark
sentence is that all war crimes should attract similar sentences. The reasoning may be summarised
as follows: because war crimes not resulting in death received sentences of six years in Tadic, it
stands to reason that war crimes not resulting in death in this case should receive the same or a
similar sentence. The Appeals Chamber does not agree with this logic, or with the imposition of a

restriction on sentencing which does not have any basis in the Statute or the Rules.

249.  In deciding to impose different sentences for the same type of crime, a Trial Chamber may
consider such factors as the circumstances in which the offence was committed and its seriousness.
While acts of cruelty that fall within the meaning of Article 3 of the Statute will, by definition, be
serious, some will be more serious than others. The Prosecutor submits that sentences must be
individualised according to the circumstances and gravity of the particular offence. The Appeals
Chamber agrees with the statement of the Prosecutor that “the sentence imposed must reflect the
inherent gravity of the accused’s criminal conduct”, %2 which conforms to the statement of the Trial

Chamber in the Kupreskic Judgement:

The sentences to be imposed must reflect the inherent gravity of the criminal conduct of the
accused. The determination of the gravity of the crime requires a consideration of the particular

circumstances of the case, as well as the form and degree of the participation of the accused in the
crime.

%82 prosecutor’s Response, para. 7.32.
363 Kupreskic Judgement, para, 852,
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This statement has been endorsed by the Appeals Chamber in the Aleksovski Appeals Judgement, 3¢4

and there is no reason for this Chamber to depart from it.

250.  The sentencing provisions in the Statute and the Rules provide Trial Chambers with the
discretion to take into account the circumstances of each crime in assessing the sentence to be
given. A previous decision on sentence may indeed provide guidance if it relates to the same
offence and was committed in substantially similar circumstances; otherwise, a Trial Chamber is
limited only by the provisions of the Statute and the Rules. It may impose a sentence of
imprisonment for a term up to and including the remainder of the convicted person’s life.*®® As a
result, an individual convicted of a war crime could be sentenced to imprisonment for a term up to

and including the remainder of his life, depending on the circumstances.

251, The Appellant’'s submission regarding the appropriate length of benchmark sentences is
contradicted by recent Appeals Chamber practice. In the Tadic Sentencing Appeals Judgement, the
Appeals Chamber pronounced sentences of twenty years for wilful killings under Article 2 of the
Statute and for murders under Article 3 of the Statute,**® both of which surpass the nine-year

benchmark which the Appellant argues is appropriate for war crimes resulting in death.

252.  The Appellant further relies upon the judgement of the Trial Chamber in the Aleksovski case
in order to establish a benchmark for sentencing. In that case, the convicted person was sentenced
to two and a half years in prison for outrages upon personal dignity. However, in the recent
Aleksovski Appeals Judgement, the Appeals Chamber found that there was a discernible error on the
part of the Trial Chamber in the exercise of its discretion, namely:

giving insufficient weight to the gravity of the conduct of the Appeliant and failing to treat his

position as commander as an aggravating feature in relation to his responsibility under Article 7(1)
of the Statute.*®

The Appeals Chamber went on to sentence Zlatko Aleksovski to seven years, stating that, had it not
been for an element of double jeopardy involved in the process, “the sentence would have been

considerably longer. " %58

3. Additional arguments

253.  The Appellant submits that “there are substantive issues that hang over the case” that

suggest innocence is a possibility and that this should be considered in sentencing.369 The Appeals

364 Aleksovsk: Appeals Judgement, para. 182.
Artlcle 24 of the Statute and Rule 101(A) of the Rules.
Noted by the Prosecutor at T. 154 (2 March 2000).
Aleksovsk/ Appeals Judgement, para. 187.
8 Ibid., para. 190.
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Chamber rejects this argument. Guilt or innocence is a question to be determined prior to
sentencing. In the event that an accused is convicted, or an Appellant’s conviction is affirmed, his

guilt has been proved beyond reasonable doubt. Thus a possibility of innocence can never be a

factor in sentencing.

254, Accordingly, this ground of appeal must fail.

3897, 95 (2 March 2000).
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For the foregoing reasons, THE APPEALS CHAMBER, UNANIMOUSLY, rejects each ground

of appeal, dismisses the appeal, and affirms the convictions and sentences.

VIIl. DISPOSITION

Done in both English and French, the English text being authoritative.

Mohamed Shahabuddeen Lal Chand Vohrah Rafael Nieto-Navia
Presiding

Patrick Lipton Robinson Fausto Pocar

Dated this twenty-first day of July 2000
At The Hague,
The Netherlands.

Judge Shahabuddeen, Judge Vohrah and Judge Robinson append declarations to this Judgement.

[SEAL OF THE TRIBUNAL]
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IX. DECLARATION OF JUDGE SHAHABUDDEEN

255. 1 agree with the judgment of the Appeals Chamber. This declaration
offers some comments on the basis of the principle of judicial impartiality, which

is considered in the judgment, and on the way in which the principle works.
*

256. As to the basis of the principle of impartiality, article 13, paragraph 1, of
the Statute of the Tribunal expressly provides that the "judges shall be persons of
... impartiality...”. That being so, as the judgment points out, it is not necessary to
look further into the foundation of the requirement in international law.
However, if it were necessary to do so, it would be my respectful opinion that the
Statute is, on this point, appealing to a general principle of law. Recourse to
general principles of law has to be had with care; it has not been frequent in the
practice of the International Court of Justice. Nevertheless, there is weight in the
view that, at any rate in the case of international judicial proceedings, the
principle of impartiality rests on a general principle of law," and not on customary
international law. This is consistent with Waldock's observation that the “main
spheres in which these [general] principles [of law] have been held to apply have
been either the general principles of legal liability and of reparation for breaches
of international obligations or the administration of justice” 2 The matter being
one of fundamental importance to the administration of justice, there is no reason

to suppose that that remark is inapplicable to criminal proceedings.

257.  The real problem in this case is to discover a standard by which that
general principle of law may be applied in particular circumstances. Is the

standard a norm of customary international law? No doubt, a new rule of

! See Oppenheim’s International Law, 9th end., Vol. |, Part 1 (Essex, 1992), p. 37, footnote 5; Bin
Cheng, General Principles of Law as Applied by International Courts and Tribunals (Cambridge,
1987), chapter 13; and Sir Gerald Fitzmaurice, The Law and Procedure of the International Court of
Justice, Vol. || (Cambridge, 1986), pp. 627 ff. and pp. 676 ff. As to whether the principle applies in
nonjudicial matters in international law, see, inter alia, Article 3, paragraph 2, of the Treaty of
Lausanne (Frontier between Turkey and Iraq), (1925), P.C.1.J., Series B, No. 12,p. 32; Voting
Procedure on Questions Relating to Reports and Petitions concerning the Territory of South-West
Africa, 1.C.J. Reports 1955, pp. 99-100, separate opinion of Judge Lauterpacht; Sir Hersch Lauterpacht,
The Development of International Law by the International Court (London, 1958), pp. 158-161; Georg
Schwarzenberger, International Law as Applied by International Courts and Tribunals, Vol. 11|
(London, 1976), pp. 64-71, and, by him on the same subject, in Anglo-American Law Review, 1972,
Vol. |, No. 4, pp. 482-498.

? H. Waldock, "General Course on Public International Law", 106 Hague Recueil 58 (1962-11).
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customary international law may override a general principle,3 or add to it, or
subtract from it, or otherwise qualify it. But, if the question is whether there has
emerged in customary international law a norm setting a standard for the
operation of the general principle of law concerning impartiality, it would be
necessary to examine the evolution of customary international law on the point,
and that inquiry would of course have to be done in accordance with the
principles regulating that evolution. It is settled that uniformity of acceptance or
observance® is not required for proof of the emergence of a new norm of
customary international law, generality being enough. Yet, given the divergent
po'sition5 adopted in a major law area such as that of England and Wales (and
possibly in other countries), there could be doubt as to whether it is correct to say
that a new norm of customary international law has crystallised as regards the

standard by which an application of the principle of impartiality should be made.

258. But | do not believe that it is necessary to consider whether there has
emerged a customary norm as to the standard by which a determination is to be
made as to whether the principle of impartiality has been breached in particular
circumstances. The duty of the Appeals Chamber is the same as that of any court
charged with responsibility for implementing a principle. That duty is to
interpret, and to apply the principle as interpreted, to the circumstances of the
particular case. In discharging that duty, the Appeals Chamber may see value in
consulting the experience of other judicial bodies with a view to enlightening
itself as to how the principle is to be applied in the particular circumstances
before it. However, in doing that, it does not have to undertake a comparative
review designed to show whether a new customary norm has come into being on

the basis of general concordance of state practice.

259. In effect, the principle of impartiality itself aithorises the Tribunal to
interpret it and to apply it as interpreted to any set of circumstances. A new
customary norm does not have to be found. In this respect, | would suggest a
distinction between the emergence of a new customary norm prescribing how an

existing principle is to be applied to particular circumstances before a court and a

3 See Shabtai Rosenne, The Law and Practice of the International Court, 1920-1996, Vol. lll (The
Hague, 1997), p. 1606.

* The phenomenon of the "persistent objector” need not be considered.

5 See Reg. v. Gough [1993] A.C. 646, HL.
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Jjudicial interpretation of an existing principle as to how it is to apply to those
circumstances. In the first case, what is applied is not the original principle, but
the original principle as modified or qualified by the new customary norm; in the
second case, what is applied is the original principle as explained by the

interpretation. The distinction may be criticised as semantic; | do not think it is.

260. The second case (in which a principle is interpreted) seems consonant
with the nature of a general principle of law. The part of international law to
which such a principle belongs “does not consist ... in specific rules formulated
for practical purposes, but in general propositions underlying the various rules of
law which express the essential qualities of juridical truth itself, in short Law".8
Such principles “are not so much generalisations reached by application of
comparative law ... as particularizations of a common underlying sense of what is
just in the circumstances”.” They “are, in substance, an expression of what has

been described as socially realisable morality”.®

267. An influential consideration lies in the nature of international law itself.
As was once submitted by Paul Reuter, international law is “"nécessairement
simple et un peu rustique”.? The observation recalls Hall's famous footnote that
“there is no place for the refinements of the courts in the rough jurisprudence of
nations”.'® | take that to mean not that refinements may not be necessary, but that

they are not to

8 Bin Cheng, op. cit., p. 24.

” Rosenne, op. cit., p.1605.

8 Sir Hersch Lauterpacht, op. cit., p. 172.

%1959 1.C.J. Pleadings, Temple of Preah Vihear, Vol. Il, p. 85.

19 W.E.Hall, A Treatise on International Law, 8th edn. (Oxford, 1924), p.395, footnote 2.
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be found ready-made. The system must work with the equipment that it has:
needed refinements must be added by prudent interpretation of basic principles.
This has to be kept in mind in considering the operation of a general principle.
Because such a principle is broad, the necessity for interpreting it whenever it is
applied is inescapable. But the function of interpretation is limited; if it exceeds
the proper needs of the case, the spectre of an imperial judiciary arises. On the

international plane, that is even more unacceptable than it is on the national.

262. As mentioned above, the search for the correct interpretation of a general
principle may involve consultation of the experience of other jurists faced with a
similar problem, the object being the scientific one of learning from their
responses to an equivalent situation. The consultation is not made for the purpose
of determining whether a new norm of customary international law has emerged,;
if this were the object, there would be the ponderous necessity of executing a

more systematic survey.

263. Further, and perhaps more importantly, there could be a difference in
resufts flowing from the employment of different methods of search.
Conceivably, the question whether there has emerged a new norm of customary
international law setting a standard as to how a general principle is to be applied
could draw the answer that no such customary norm has emerged, with the result
that (on the assumption that the emergence of such a norm is necessary) the
general principle could not be applied. Indeed, if that approach were taken to
other general principles (such as that, for example, relating to good faith), it
might be found that, for similar reasons, they were largely inoperable - in which
case, there would be little value in speaking of a general principle as something
which could by itself produce a concrete result. A more satisfactory position is
that the court is under an obligation to apply a general principle in any event, it
being however useful for it to see if judicial experience elsewhere assists it in
deciding how the principle is to be interpreted in relation to the particular

circumstances before it.

264.  In sum, courts of law often undertake the task of interpreting a principle in
the light of judicial experience elsewhere before applying the principle to the
particular problem calling for solution. A court may (as has happened) select an

interpretation even if it is at variance with that in some legal systems. So may a
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Chamber of the Tribunal. Naturally, in doing so, it would be good sense for it to
give weight to views more generally favoured. But numbers do not always add
up to wisdom; and so, like a municipal court, a Chamber of the Tribunal could
strike out in a new direction. Why does it have this freedom? Because it is only
consulting the experience of others, and not limited by a standard set by a norm

of customary international law.

265. As to the way in which the principle of impartiality works, the Appeals
Chamber correctly notes that the principle prohibits not only actual bias but also
an appearance of bias. If (difficult as this may be) actual bias is proved, that is of
course an end to the case. But what is the position where the allegation is that,
although subjectively there was no bias, objectively there was an appearance of

it? How is such an allegation to be evaluated?

266. The problem is alleviated to the extent that it is settled that an appearance
of bias exists where the judge is party to the cause, or where he has a proprietary
or financial interest in it, or a non-pecuniary interest in its outcome of the kind
explained in Pinochet (No. 2)."" Possibly, although these circumstances may be
so, the judge could subjectively be still free of bias. But that is not the point; it is
the objective appearance of the thing which matters. And it is accepted that, if
any of those things is proved, that is conclusive of there being an inadmissible
appearance of bias. The judge stands disqualified without the need for further
inquiry; proof of the reaction of others is not required. But what where none of
those matters can be proved? Other circumstances may suggest an appearance of

bias. By what standard are such circumstances to be assessed?

267. The standard has to be effective for the purpose of giving meaning to the
principle which it seeks to apply. So, the principle may be recalled. It has been

variously put. In Louis Renault’'s memorable aphorism, “lI ne suffit pas que la

+ 12

Justice soit juste, encore faut-il qu'elle le paraisse”. With little change, the

:; [1999] 1 A1l ER 577, HL, at pp. 586-589 of the speech of Lord Browne-Wilkinson.
See La Juridiction internationale permanente, Colloque de Lyon (Paris, 1987), p. 6.
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remark was later repeated by President Jules Basdevant '3 stating, "Il ne suffit pas
que la justice soit juste, il faut encore qu'elle le paraisse”. The phrase
corresponds to, and, in Renault’s formulation, ante-dates, Lord Hewart's oft-cited
dictum that it "is not merely of some importance but is of fundamental
importance that justice should not only be done, but should manifestly and

undoubtedly be seen to be done”.™

268. However, as it has been rightly said, the continued citation of Lord
Hewart’s statement "in cases to which it is not applicable may lead to the
erroneous impression that it is more important that justice should appear to be
done than that it should in fact be done”." The suspicions of an overly sensitive
and uninformed observer are not determinative. On the other hand, it would not
be correct to tilt to the other extreme and say that the principle is breached only if,
from the point of view of the court considering the matter, there is a real danger
of bias. The litmus test of what is acceptable and what is not is the need to
maintain public confidence in the integrity of the system under which justice is
administered. Public confidence need not be disturbed by the reactions of the
hypersensitive and the uninformed, but there are cases in which it can be shaken
by an appearance of bias even though, from the point of view of a court
considering the matter, it may not be thought that there was a real danger of that

disposition.

269.  What is the test to be used in locating the point at which public confidence
in the administration of justice would be shaken? The test, as indicated by the
general tendency of the jurisprudence, is to ask whether a fair-minded and
informed member of the public would reasonably apprehend bias in all the

circumstances of the case. To that question, the evidence in this matter returns a

negative answer.

Done in both English and French, the English text being authoritative.

13 . . . s . . -
President Jules Basdevant, Discours prononcé pour le cinquantiéme anniversaire de la premiére

conférence de la paix, La Haye, 1949.
YR v. Sussex JJ., exparte McCarthy [1924] 1 K.B. 256, at p. 259.
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Mohamed Shahabuddeen
Dated this twenty-first day of July 2000

At The Hague
The Netherlands

[SEAL OF THE TRIBUNAL)]

3 R. v. Camborne JJ., ex parte Pearce [1955]1 Q.B. 41, at p. 52.
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¥
IX. X. DECLARATION OF JUDGE LAL CHAND VOHRAH ™ q 7

THE RELATIVE SERIOUSNESS OF
CRIMES AGAINST HUMANITY VIS-A-VIS WAR CRIMES

1. 1 am in full agreement with the findings of the Judgement and its disposition except for the
determination made in paragraph 243." As much as | appreciate the cold logic of the Tadic
Sentencing Appeals Judgement drawing no distinction between crimes against humanity and war

crimes,? | have the following observations to make.

2. When | sat as a member of the Appeals Chamber in the Erdemovic case, | was part of the
majority that agreed with the original Sentencing Judgement in Tadic.’ Erdemovic, in extending the
view expressed in Tadic, held that all things being equal, crimes against humanity are intrinsically
more serious than war crimes, and this distinction should ordinarily be reflected in the sentencing.4
| still subscribe to that view despite recent jurisprudence, including that advanced in the present
Judgement, that stipulates an opposing view. Hence this Declaration to reinforce and develop my

previous position on this issue.

3. In the post World War Il trial at Nuremberg, there was no apparent distinction between the
seriousness of a war crime and a crime against humanity in the Judgement of the International
Military Tribunal, largely because these two crimes were considered jointly, not separately, in the
Judgement. However, there was something of a distinction between crimes against peace — which
was referred to as “the supreme crime” — and the other crimes within the jurisdiction of the
Tribunal. The IMT Judgement stated: "The charges in the Indictment that the defendants planned
and waged aggressive wars are charges of the utmost gravity. War is essentially an evil thing. Its
consequences are not confined to the belligerent States alone, but affect the whole world. To initiate

a war of aggression, therefore, is not only an international crime; it is the supreme international

Furundzija Judgement, para. 243, stating "The Appeals Chamber will follow its decision in the Tadic Sentencing
Appeals Judgment on the question of relative gravity as between crimes against humanity and war crimes.”
2 Prosecutor v. Dusko Tadic, Judgement in Sentencing Appeals, Case No. IT-94-1-A and IT-94-1-Abis, App. Ch., 26
January 2000, at para. 69.
3 Prosecutor v. Dusko Tadic, Sentencing Judgment, Case No. 1T-94-1 -T. T. Ch. 11, 14 July 1997, para. 73 ("A
prohibited act committed as part of a crime against humanity . . . is, all else being equal, a more serious offence than an
ordinary war crime. This follows from the requirement that crimes against humanity be committed on a widespread or
systematic scale, the quantity of the crimes having a qualitative impact on the nature of the offence which is seen as a
crime against more than just the victims themselves but against humanity as a whole.”)
* See Prosecutor v. Drazen Erdemovic, Judgement, Joint Separate Opinion of Judge McDonald and Judge Vohrah, Case
No. IT-96-22-A, App. Ch., 7 October 1997, para. 20 ("[A] !l things being equal, a punishable offence, if charged and
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crime differing only from other war crimes in that it contains within itself the accumulated evil o

the whole.”®

Although all things were not equal, and some persons found guilty by the Tribunal
played a greater role in perpetrating or responsibility for crimes than others and the sentences
appropriately reflected this role, as a general rule, most persons convicted by the IMT of crimes
against peace were sentenced to death by hanging or life imprisonment, and thus attracted a harsher

sentence than those convicted solely of war crimes and crimes against humanity.6

4. As noted by Judge Cassese, “one cannot say that a certain class of international crimes
encompasses facts that are more serious than those prohibited under a different criminal provision.
In abstracto all international crimes are serious offences and no hierarchy of gravity may a priori be
established between them.”” However, he goes on to emphasize that it is an entirely different matter

when all things are equal, as the issue then becomes “whether the very same fact imputed to an

accused, if characterised as a war crime, may be regarded as more or less serious than if it is instead

defined as a crime against humanity. "8

5. While all crimes cannot be placed on a continuum of seriousness or within a hierarchy of gravity,
there are certain crimes that will always be regarded as the worst crimes it is possible to commit,
and these include genocide and crimes against humanity. These crimes are considered the “crime of
crimes”® primarily because they are committed against a group as such or are committed generally
against a large number of people, and often committed on discriminatory grounds. Indeed, if the
majority’s view that war crimes and crimes against humanity are prima facie indistinguishable as to
inherent gravity, that principle would seemingly apply to there also being no hierarchical difference

between war crimes and crimes against peace or between war crimes and genocide. | find this

proven as a crime against humanity, is more serious and should ordinarily entail a heavier penalty than if it were
proceeded upon on the basis that it were a war crime.” [empbhasis in original ]).

1 Trial of the Major War Criminals before the International Mititary Tribunal, Nurenberg, 14 November 1945 — 1
October 1946, Judgement (1947) at p.186 [emphasis added] .

More precisely, of the 19 persons found guilty by the IMT, twelve were sentenced to death. Of these twelve, seven
were convicted of Counts | and Il for Common Plan or Conspiracy to commit a crime against peace (Count 1) or
Crimes against Peace (Count 11); thus only five received a death sentence when convicted solely for War Crimes (Count
I1) and/or Crimes against Humanity (Count V). OFf the twelve persons convicted of Counts | or |1, seven were given a
death sentence, three were sentenced to life imprisonment, and two received a term of 10 years' or 15 years'
imprisonment; of the 12 persons convicted of crimes including Count I, seven received sentences of death, three
received life sentences, and two received a term of years (thus, there is no major discrepancy between sentencing on
Counts | and 1, although only 8 were convicted of both).

" Prosecutor v. Dusko Tadic, Judgement in Sentencing Appeals, Separate Opinion of Judge Cassese, Case No. IT-94-1-
A and IT-94-1-Abis, App. Ch., 26 January 2000, para. 7.
8 Ibid. at para. 10 [emphasis in original].

See discussion in Prosecutor v. Jean Kambanda, Judgement and Sentence, Case No. ICTR-97-23-S, T.Ch. I, 4
September 1998, at paras. 10-33, and as highlighted in this Declaration, infra. Also note that in the debates on Security
Council Resolution 955, establishing the ICTR, the representative of Rwanda referred to genocide as “the crime of
crimes.” See UN Doc. S/PV.3453, 8 November 1994,
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position to be inherently flawed, as it fails to take into account inter alia the broader nature of the

crimes or the different interests the prohibitions of the crimes are intended to protect.

6. Naturally, a Chamber must look at the individual circumstances of each case and the convicted
person’s degree of culpability in determining a sentence, and in many circumstances when all things
are not equal, a war crime might warrant a heavier penalty than a crime against humanity or
genocide. For example, a war crime of wilful killing would likely warrant a heavier penalty than an
unsuccessful attempt to commit genocide, and a war crime of torture might warrant a longer
sentence than an inhumane act constituting a crime against humanity. It is important to re-
emphasize that in such instances, all things are not equal. When all things are equal — for the same
act, a person is convicted of torture as a war crime or is convicted of a torture as a crime against
humanity — although the injury to the individual tortured may be the same, the injury to society
would necessarily be greater if a crime against humanity has occurred. This extended injury should

ordinarily be reflected in the sentence.

7. In addition, in my view, it appears to be inherently incompatible for the Chamber to hold that as a
general rule, crimes involving death are more serious than crimes not involving death, while at the
same time holding that there is no hierarchy of crimes, all things being equal.10 Some crimes are
considered worse than death, such as breaking a person’s spirit, torturing a person physically while
permitting that person to live thereafter in constant pain or humiliation, or destroying a person
mentally, which may each be more destructive in the long term than outright execution. There is in
my view an irreconcilable contradiction in holding on the one hand that all things being equal there
is no inherent distinction between war crimes and crimes against humanity, including in the
imposition of sentences, yet holding on the other hand that crimes resulting in death deserve more

severe punishment than crimes not resulting in death.

8. Genocide is committed with the intent to destroy more than an individual, but an individual as
part of a protected group as such; crimes against humanity are committed through means of a
widespread or systematic attack against a civilian population; war crimes are crimes committed
with a nexus to an armed conflict. If acts constituting genocide or crimes against humanity are
committed in the context of and with a nexus to an armed conflict, and thus also constitute war
crimes, then for it to be held that the additional elements required for constituting genocide or
crimes against humanity and the fact that a broader society is affected by such crimes do not

deserve to be reflected in the sentence of a person convicted of these crimes, amounts to a failure to

10 See Legal Findings in Ground Five of the present Judgement.
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take into consideration the exceptionally egregious nature of genocide and crimes against humanity.
While this statement is not intended to minimize the heinousness of war crimes, it is intended to
reflect the broader context of and additional elements required to prove crimes against humanity
and genocide. If all things being equal war crimes are not considered more serious and not
penalized more harshly, a prosecutor would not go to the trouble to prove the additional elements
required to establish genocide and crimes against humanity. There is undoubtedly a greater stigma
attached to a conviction for genocide or crimes against humanity as opposed to a war crime. As has
been reflected in several judgements, genocide was committed in Rwanda. To infer that this crime
Is not necessarily more serious than a war crime undermines the integrity of the convictions of
genocide and crimes against humanity in the Tribunals and the gravity of the enormous harm

caused by the Rwandan genocide during which nearly one million people were slaughtered.

9. Inthe Kambanda case before the ICTR, the Trial Chamber noted that the Statute did not rank the
various crimes within the jurisdiction of the Tribunal or the sentences to be imposed and therefore,
theoretically, there was no distinction between the crimes. However, it then emphasized that in
imposing the sentence, the Trial Chamber should take into account “such factors as the gravity of
the offence.”"" The Chamber went on to insist: "The Chamber has no doubt that despite the gravity
of the violations of Article 3 common to the Geneva Conventions and of the Additional Protocol Il
thereto, they are considered as lesser crimes than genocide or crimes against humanity."12 Although
it had no difficulty in holding that war crimes were not as serious as genocide and crimes against
humanity, the Chamber found it “more difficult . . . to rank genocide and crimes against humanity
in terms of their respective gravity.”'® [t opined that “genocide constitutes the crime of crimes,
which must be taken into account when deciding the sentence.” ' Picking out genocide and crimes
against humanity as the most serious crimes, the Kambanda Trial Chamber determined that
“precisely on account of their extreme gravity, crimes against humanity and genocide must be

punished appropriately.”

10. As Blaskic recognized, the Kambanda Trial Chamber considered war crimes as “crimes of a

lesser seriousness” in relation to genocide and crimes against humanity, and noted that this view

' Prosecutor v. Jean Kambanda, Judgement and Sentence, Case No. [CTR-97-23-S, T.Ch. |, 4 September 1998, at
paras. 12-13. The Chamber also recalled that in determination of sentences, it had to take into account a number of
factors, pursuant to the Statute and Rules, such as "gravity of the offence, the individual circumstances of the accused,

and ] the existence of any aggravating or mitigating circumstances”. Ibid., para. 29.

Ibid., para. 14.
"3 Ibid.
" Ibid, para. 16. The Chamber also referred to genocide and crimes against humanity as crimes “"which are
particularly revolting to the collective conscience alone”. Ibid., para. 33. See also para. 14, stating that genocide and
crimes against humanity “are crimes which particularly shock the collective conscience.”

5 Ibid., para. 17,
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was followed in subsequent cases, which thereby established a “genuine hierarchy of crimes and
this has been used in determining sentences” in the ICTR.'® After reviewing the case law of the
ICTY in relation to establishing a hierarchy of crimes at the sentencing phase, including the
differing opinions on the issue set down in the Tadic and Erdemovic cases, the Blaskic Chamber
stated that “it appears that the case-law of the Tribunal is not fixed. The Trial Chamber will

therefore confine itself to assessing seriousness based on the circumstances of the case." "’

11. For the reasons cited above and in my previous decisions, and those articulated by Judge
Cassese in Tadic,'® | find myself still of the view that when all things are equal, a person convicted
of a crime against humanity commits a more serious crime than a person convicted of a war crime
and ordinarily this additional gravity requires that the person convicted of a crime against humanity
should receive a longer sentence than a person convicted of the same act as a war crime. This view
would naturally include genocide which, also considered a crime against humanity, is similarly
inherently more serious than a war crime; all things being equal, it should be recognized and
punished as such. This should not be taken to support the Appellant’'s argument in the present case
that his sentence for war crimes should be reduced. |f the Appellant had been charged with and
convicted of a crime against humanity for the same acts, all things being equal, my view is simply
that a conviction for crimes against humanity should warrant a higher sentence than a conviction for

war crimes.

Done in English and French, the English text being authoritative.

Judge Lal Chand Vohrah
Dated this twenty-first day of July 2000
At The Hague,
The Netherlands

[SEAL OF THE TRIBUNAL]

'8 prosecutor v. Tihomir Blaskic, Judgement, Case No. 1T-95-14-T, T. Ch. I, 3 March 2000, at para. 800.
""" Ibid., paras. 801-802.
'8 Tadic, Judgement in Sentencing Appeals, Separate Opinion of Judge Cassese, supra note 7.
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Xi. DECLARATION OF JUDGE PATRICK ROBINSON

270.  This Declaration is not prompted by disagreement with the Chamber’s Judgement; rather, its
purpose is to comment on the question of a methodology and technique for the interpretation and

application of the Tribunal’s Statute and Rules.

271.  In relation to the fourth ground of appeal, the provisions for interpretation and application

are Articles 13 and 21 of the Statute and Rule 15(A), which provide:

Article 13

1. The_judges shall be persons of high moral character, impartiality and integrity who possess the
qualifications required in their respective countries for appointment to the highest judicial offices.

Article 21

2. In the determination of charges against him, the accused shall be entitled to a fair and public
hearing . ..

Rule 15

(A) A Judge may not sit on a trial or appeal in any case in which the Judge has a personal interest

or concerning which the Judge has or has had any association which might affect his or her

impartiality. The Judge shall in any such circumstance withdraw, and the President shall assign

another Judge to the case.
272.  Where the meaning of a provision is plain, no problem arises. But where the meaning is
ambiguous, the methodology and technique in interpretation may be crucial and decisive. The
meaning of Rule 15 is not plain. In such a case, it is important to ascertain whether there is a rule of

customary international law that impacts upon the interpretation and application of the provision.

273.  The Report of the Secretary-General' stresses the need for the Tribunal to apply rules of
customary international law to determine the criminality of conduct so as to avoid conflict with the
principle, nullum crimen sine lege. But the Tribunal would, in any event, be obliged to apply
customary international law, since under Article 1 of the Statute, it is empowered to prosecute
persons for serious violations of international humanitarian law, an integral component of which is

customary international law.2 The other component is, of course, conventional international law.

! Report of the Secretary-General pursuant to Paragraph 2 of Security Council Resolution 808 (1993) S/25704 ("Report
of the Secretary-General”) para. 34.

2 The question of applicable law is explicitly dealt with, (and in a hierarchical manner), in Article 21 of the Statute
establishing the International Criminal Court. See Rome Statute of the International Criminal Court, adopted at Rome
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274. If there is in general a need to ascertain whether a rule of customary international faw
impacts on the interpretation of the Statute and Rules, it is all the more important to conduct that
exercise in relation to the construction of those provisions which concern the fundamental rights of

the accused,® because over time, and particutarly, in the post-war era, many such rules have

developed, and now abound in that area.

275. If there is a relevant rule of customary international law, due account must be taken of it, for
more than likely, it will control the interpretation and application of the particular provision.

Article 31(3)(c) of the Vienna Convention on the Law of Treaties provides that:

3. There shall be taken into account, together with the context:

(c) any relevant rules of international law applicable in the relations between the parties.4

276. Significantly, th