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Author’s Note 
 

There is a general absence in Sierra Leone, of secondary material generated from the reporting and 

analysis of statute and case law at the level of Magistrates Court; High Court; Court of Appeal and 

Supreme Court. Notably, in 2007, it was said that the Sierra Leone Law Reports were to be re-launched 

with priority being given to coverage of cases decided by the High Court and Court of Appeal between the 

period 1974 and 1982.
1
 Prior to this, there had been no such reports for thirty-four years. The Law Society 

did indeed produce in 2007, 2 volumes spanning 1974-1982, but this attempt was incomprehensive and 

‘‘unofficial,’ produced in the absence of a state instituted body to undertake the work. In the same vein, 

the UNDP has been funding an official law reports series from the Sierra Leone Law Courts for years, to 

no obvious result.  As it stands, actual hardcopies of judgments can only be accessed through a formal 

petition of the Master Registrar, who then authorizes a clerk to make them available. Awareness of the 

contentious legal issues raised in a case, are often limited to high profile cases reported in the news media.   

 

Thus, the possibility to further develop the substance of Sierra Leone’s legal framework through 

widespread and thorough reliance on case law has not for a lengthy period, been properly exploited. This 

mirrors the state of affairs regarding the trials that have resulted from charges preferred by the Anti-

Corruption Commissioner. Hitherto, only the raw material, that is, the actual judgments emanating from the 

ACC trials have been available. This has given rise to a compelling need for the broad dissemination, 

availability and accessibility of ACC cases. This need could not be overemphasized, in light of the 

circumstances surrounding the establishment of the ACC, the importance of the struggle against corruption, 

the need for the ACC to demonstrate transparency in its own working methods and procedures, the benefits 

of cross fertilization of ACC case law, into the treatment of similar offences in national courts (given the 

ACA’s more recent status), the benefits of cross fertilization of the SLACC case law into the treatment of 

similar cases by other Anti-Corruption bodies worldwide and lastly the need to publicize the details of the 

work of the ACC, so as to invite constructive criticism and suggestions for room for improvement.  

 

It is submitted that absent an ACC Law Report, the aforementioned aims would not be achievable. This 

first volume is therefore an attempt to produce detailed, concise and digestible reports of 13 cases 

prosecuted by the ACC. The reports provide a general backdrop to the issues in a given case, as well as a 

thorough, but to the point analysis. A typical report is based on the Judgment, but also takes into 

consideration other relevant material not forming part of the judgment, such as law concerning similarly 

constructed offences and case law from common law jurisdictions. Each individual treatment of an Anti-

Corruption Commission case is divided into five sections, inspired mainly by the format of the All England 

Law Reports, with innovations, to accommodate the unique nature of ACC cases. 

 

It is believed that the availability of a detailed insight into the ACC’s work will lead to its infiltration into 

other areas of the law and give rise to increasingly creative argumentation in national court, will spark the 

interest of students in this field and create increased interest of the public in the ACC’s work. 

 

In the Held section of the case summary, the aim is to extricate the Court’s sentence and verdict. The Ratio 

Decidendi section which aims to provide summaries of the reasoned findings of facts and law behind the 

verdict and sentences and where possible provide a summation of the selective application of the law 

                                                 
1
 Awareness Times, 16 July 2007, “Welcome Address by Yada Williams to the Annual Conference of the Sierra Leone 

Bar Association”. 
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adduced by the parties, to the facts. It is a filter of sorts, by virtue of which, out of all the material put 

forward, only the most relevant and credible emerge. In essence, it not only explains how the verdict was 

arrived at, but also provides concision of the entire case laid out.  

 

Notes are drawn from sources extraneous to the judgment, which may simply affirm, contradict or provide 

further elaboration upon it, acting as a springboard for the Critique section. It differs from the Critique 

section as it does not discuss the principles cited in these authorities in detail, but simply points out their 

existence. The aim of the Summary of Facts section is to catalogue the key phases in the case, which 

necessitates a two prong approach; the first at the level of the recording of the procedural history of the 

case, including the Prosecution’s charges, and the second, the recording of the key events in the 

Prosecution’s case theory; interspersed with the Defence’s own case theory and juxtaposed at the relevant 

points, by supporting or contradicting evidence, which in most instances is footnoted. This Application of 

Law section will condense the law contained in the charges in the indictment, i.e. statute law, as well as 

assess and define the elements, with reliance on relevant case law. It will map out defences advanced by 

the Accused and the basis of their acceptance or rejection, in whole or part. It will simply gather all the law 

adduced by the parties, with a limited application to the facts.  

 

The Critique seeks to analyse in depth, questions of law, identified and addressed by the Trial/Appeal 

Court as the case may be. The Critique will particularly take note of, questions of law, which in the Anti-

Corruption Commission context are likely to arise repeatedly, albeit in possibly markedly different 

circumstances, thereby creating potential scope for the formulation of emergent, duly considered and 

equally relevant principles. The Critique will also note questions of law that give rise to innovative 

methods of resolution and will consider the extent to which approaches taken by the Trial or Appeal 

Chamber conform or diverge from the traditional approaches to like questions. The Critique evaluates the 

mode of construction of statutes employed, or the Court’s interpretative method of case law, all the while, 

assessing on the other hand, the unique circumstances of a case, the consistency of the Court’s methods, the 

possible direct consequences in the application of methods or principles articulated by the Court, including 

its advantages and drawbacks, whether it is likely to have the desired effect and lastly perceivable fallacies 

in the reasoning behind the employment of chosen principles or methods. The Critique, applies these 

aforementioned evaluative approaches to the Court’s own method of evaluation of evidence; whether there 

are authorities in support of the principles employed by the Court in its evaluation of evidence, such as for 

example, the rules on: corroboration, the reliability of witnesses, the credibility of witnesses’ accounts, the 

assessment of the demeanour of witnesses, the decision to favour one witnesses account over another, etc.   

 

The lay out opted for seeks to set out case reports in the most comprehensive and comprehensible manner, 

and in an order, which not only facilitates selection of the most crucial aspects of a Judgment, but from a 

practitioners point of view, in an arrangement which sets them out from most to least sought after aspects. 

For the more academically minded readers, who wish to properly contextualize a judgment, it is worth 

mentioning, that the major sections of the report should be viewed as a filtering process, with the 

Summary of Facts, being the broad based foundation of the report; the Application of Law section being 

the second step, being generally discursive in its nature, the Ratio Decidendi, being a synthesized 

constriction of the afore-mentioned/ a selection of the criteria worthy of being determinative of an 

outcome, post keen deliberation, and which then serves as a springboard for findings under the Held 

section.  
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On a more personal note, the compilation of this manual has witnessed days of foraging for sparse 

materials at the Sierra Leone Law Library, going to and fro about Freetown in search of electricity and on 

the other hand, fortunately, a temporary sojourn in the icy depths of the North, where the shortness of days 

was numbed by a diligent wake set to a relentless cadence, drummed out by fingers on keyboards and texts 

hitting desktops. It has been a solidifying experience and in spite of the setbacks, I have enjoyed the sum of 

it and sincerely hope that my modest efforts turn out to be of some use. 

 

Amira Hudroge, 

5
th

 November 2012. 
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THE HON. MR. JUSTICE M.O. TAJU-DEEN AND THE STATE 

 

THE COURT OF APPEAL OF SIERRA LEONE 

JUSTICE M.E.T. THOMPSON 

JUSTICE A.N. BANKOLE STRONGE 

JUSTICE PATRICK HAMILTON 

12 August 2004 

 

Definition of Public Office and Public Officer- Definition of Advantage- Standard of proof for 

Prosecution in a criminal trial – Standard of proof  for Accused in a criminal trial – Shifting the 

burden of proof – Presumption of innocence- The Accused’s right to remain silent – Whether guilt 

can be inferred from the Accused’s failure to speak in order to rebut evidence meeting proof 

beyond reasonable doubt standard –Whether discrepancies in descriptions between witnesses’ 

accounts and charges, about thing forming subject matter of litigation can constitute reasonable 

doubt – What is weight to be given to the Defence’s evidence where Prosecution’s evidence is not 

overwhelming – Whether Chief Justice’s consent needed for Court of Appeal Judge to act as a 

Trial Judge - The Anti-Corruption Act 2000, s. 7 (1), 7 (2),  8 (1), 38,  43 (1) (a) – (c) &  45- The 

Constitution of Sierra Leone 1991, s. 120 (2) - The Courts Act 1965 (as amended by s. 6 of the Act 

of 1966), s. 57 (b)-(c), 58 (1)-(4),  & 59 (1)-(5) -  The Criminal Procedure Act 1965, 1st schedule, 

s. 136 & 144(2) - (UK) Criminal Appeal Act 1907, s. 4 (1). 

 

Held 
Trial Judgment: The Accused was found guilty on Counts 1-8, and ordered to forfeit to the State 

his Nissan Terrano, satellite dish and recorder.  He was sentenced on 22
nd

 June 2001 on Counts 

1,2,5,6 to a year imprisonment to run concurrently and 6 months imprisonment or the sum of 

Le30m, on Counts 3, 4, 7 and 8. Both sentences were to run concurrently. 

Appeal Judgment: The Court of Appeal rejected the Appellant’s 1
st
 and 5

th
 Ground of Appeal, but 

upheld his 2
nd

 to 4
th

, 7
th

 to 8
th

 and 10
th

 to 12
th

 Ground of Appeal.
2
 The Appellant abandoned his 6

th
 

and 9
th

 ground of appeal. The Court of Appeal ordered that any and all monies paid by the 

Appellant in consequence of the sentences passed by the Trial Judge, be paid back to him and 

quashed convictions under Counts 1-8 for being unreasonable and said that they could not be 

supported by the evidence.  

 

Ratio Decidendi 

The Appellant put forward 12 Grounds of Appeal, which gave rise to a discussion by the Court of 

Appeal as follows:  

 

 Ground I: The Appellant argued that the Trial Judge exceeded her jurisdiction per Section 

120(ii) of the 1991 Constitution, which required her, as a Justice of the Court of Appeal, to be 

requested by the Chief Justice, in order to be able to sit and act as a Judge of the High Court. 

The Court of Appeal rejected Ground I on the basis that there was no requirement in law that 

the Chief Justice consent to a Judge’s sitting on a case.  

 

                                                 
2
 See Critique below, at p.16 for a discussion of the Court’s approach to structuring its treatment of the Grounds of 

Appeal 
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The Courts of Appeal treated Grounds II, III, and IV collectively.
3
 

 

 Ground II: The Appellant argued that the Trial Judge incorrectly applied the Prosecution’s 

burden of proof regarding Counts 1-8, wrongfully holding that the Prosecution had proved its 

case; constituting errors of law and fact, which led to his wrongful conviction.  

 

 Ground III: The Appellant argued that the Trial Judge erred on the facts in holding that the 

Prosecution had proved the Accused’s guilt regarding Counts 1-8. 

 

 Ground IV: The Appellant argued that the Trial Judge had erred in fact and law regarding 

the standard of proof in a criminal trial, i.e. proof beyond reasonable doubt and had 

erroneously stated that the Court’s doubt had to relate to “substantial matters”
4
 and that “there 

is nothing to rebut the particulars in the charges.”
5
 She had erred in fact by her dismissive 

attitude towards the Defence’s evidence,
6
 by failing to adequately consider the discrepancies 

in the descriptions of the items concerned and stating that inconsistent descriptions were of no 

consequence.
7
  The Court of Appeal held that inconsistent descriptions between different 

sources of evidence and as against the description in the indictment, regarding the subject 

matter of the litigation, created a reasonable doubt as to the Accused’s guilt. With regard to 

Counts 1-4, such discrepancies raised doubts as to whether the vehicle imported was what the 

Accused possessed.
8
 With regards to Counts 5-8, the descriptions range from satellite dish and 

satellite receiver to satellite dish and satellite decoder.
9
  The Court of Appeal held that the Trial 

Judge erred on the facts when she said that the use of different names for the same thing, do 

not raise a doubt
10

  as to the “thing” referred to in the indictment.   

 

 Ground V:  The Appellant argued that the Trial Judge erred in law and on fact by dealing 

with Counts 1,2,5,6 in the indictment under Section 7(2)
11

 of the Anti-Corruption Act 2000, 

although the Accused was never charged under section 7 (2).
12

 The Court of Appeal rejected 

                                                 
3
 Appeal Judgment, p.23. Note that findings under Ground IV apply to Grounds II and III. 

4
 Page 261, Vol. 2, Records of Appeal, lines 18-20.  

5
 Page 265, Vol. 2, Records of Appeal, lines 16-18. 

6
 Failing to examine the evidence. In the annexed, separate concurring judgment of Justice M.E. Tolla Thompson, he 

refers to the Trial Judge dismissing the discrepancies relating to the vehicle as “of no moment”, dismissing the account 

provided by the Accused’s Wife as a “fairy tale” and saying that the Accused’s silence failed to rebut the finding of 

corrupt acquisition. Justice Thompson argued that the Trial Judge should have been more circumspect given this was 

the first ACC case.  
7
 Appeal Judgment, p. 13. 

8
 See Critique below, pp. 16-17, which argues that there are enough overlaps in the descriptions to reasonably 

conclude that a single vehicle was concerned. 
9
  As per PW7. Note that the Prosecution attempted to rely on the 1

st
 Schedule to the Criminal Procedure Act No. 32 of 

1965, Rule 8, which states that it is sufficient to use ordinary language which indicates with reasonable clarity what is 

being referred to, Appeal Judgment, p. 31. Refer to FN 8 above.  
10

 Page 263, Vol. 2, Records of Appeal, lines 17-22. 
11

 The Anti-Corruption Act, section 7(2): “Where during a Trial of an offence under subsection (1) the Court is 

satisfied that there is reason to believe that any person is holding pecuniary resources or property in trust or otherwise 

on behalf of the Accused, or acquired such resources or property as a gift from the Accused, such resources or 

property shall, until the contrary is proved, be presumed to have been in the control of the Accused.” 
12

 Page 257, Vol. 2, Records of Appeal, lines 1-2. 
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Ground V, stating that this was a typographical error, especially as the hand written judgment 

states that the charges were dealt with under section 7(1).  

 

 Ground VI: The Appellant argued that the Trial Judge erred in law and fact by considering 

hearsay evidence, which was inadmissible and highly prejudicial to him, in the evidence 

summaries of his wives; Haja Mariama Taju-Deen and Hawa Irene Taju-Deen, wrongfully 

attached to the indictment and addressed by the testimony of PW7. The Court of Appeal did not 

rule on Ground VI, as this was later abandoned.  

 

 Ground VII: The Appellant argued that the Trial Judge failed to qualitatively evaluate the 

totality of the evidence before her,
13

 because she had failed to lay the proper foundation for 

resolving primary facts,
14

 and that this resulted in his wrongful conviction. The Court of 

Appeal indirectly addressed Ground VII by addressing Grounds 1-5 and 11-12, which it dealt 

with as being subsumed under Ground VII.  

 

The Courts of Appeal treated Grounds VIII, X, and XI, and XII collectively.
15

 

 

 Ground VIII: The Appellant argued that the Trial Judge erred in law and fact by holding 

that the ingredients of the offences in sections 7(1) and 8(1) had been proven, which made it 

incumbent on the Accused to then rebut the “presumption of guilt.”
16

 The Trial Judge 

buttressed her reasoning with section 45 of the Anti-Corruption Act 2000, which created a 

rebuttable presumption that an advantage was given or accepted as an inducement/reward, 

where it had been proven that the Accused did accept an advantage. It was based on this 

reasoning that the Trial Judge inferred that the Accused corruptly acquired the satellite dish 

and receiver, since, although the Accused admits to possessing them, he chose to remain silent 

regarding the manner of their acquisition,
17

 and gave no evidence to rebut the evidence that 

they were given to him as an inducement/reward/as the benefit of an advantage. The Court of 

Appeal held that the Trial Judge had erred in law and in fact in inferring guilt since the burden 

of proof had not been shifted to the Accused. The Court of Appeal held that only when the 

Prosecution has proved the ingredients of the offence charged, does the Appellant carry the 

burden of disproving the elements of the offence.
18

 There was no proof that the Accused 

                                                 
13

 Refer also to Ground XII. 
14

 This is also a reference to Appellant’s contention that the Trial Judge’s misapplied the Prosecution’s burden of proof 

at Ground II. 
15

 Appeal Judgment, p.27. 
16

 In the annexed, separate concurring judgment of Justice M.E. Tolla Thompson, he makes clear that as regards 

Section 45 of the ACA 2000, the burden of proof on the Defence when it has to rebut a presumption which has been 

established against it, is that of the balance of probabilities: R v. Carr-Briant 1943 K.B. at page 612 and Jamil 

Mohamed v. Commissioner of Police 16 WACA 1955/6. 
17

 “From the statement, the only inference which can be drawn is that the satellite dish belongs to him but because he 

has unpolluted explanation as to his acquisition of them, the conclusion then is that it was acquired by him 

corruptly…The evidence is that they were given to the Accused as an inducement or reward. The Accused gave no 

explanation to rebut this”: Page 263 Vol. 2, Records of Appeal, lines 19-17.  
18

 The Accused’s burden of proof under Section 7(1) would in that instance be; “that he was not in control, or 

possession of any resources or property, or in receipt of the benefit of an advantage, as charged, which he may 

reasonably be suspected of having acquired or received corruptly. The Accused’s burden of proof under Section 8(1) 

would be that: “that he did not accept an advantage as an inducement for abstaining to perform his duty and for 

expediting the performance of an act…” 
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accepted these items;
19

 R. v. Leckey, 1944, K.B. at p. 80 and the Prosecution’s evidence did 

not establish any nexus between Bockarie Kakay and the satellite dish and receiver.
20

   In 

light of this, “the Appellant was absolutely within his rights not to say anything”; Hall v. 

Regina 1971 1 A.E.R.; R v. Chandler 1976 3 A.E.R. AT 105. Thus, the Trial Judge’s finding 

that the “only inference”, which could be drawn from the Accused’ silence was his corrupt 

acquisition of the items, was wrong. It could not be the only inference given the Accused’s 

wife’s explanation of the providence of the items and that the Accused had been angered by 

the gift.  

 

 Ground IX: The Appellant argued that the Trial Judge erred in fact and law, in interpreting 

section 45 of the ACA 2000.
21

  Her interpretation of the burden of proof was that once the 

offences had been proved by the Prosecution, the burden of proof shifted to the Accused to 

rebut the presumption of guilt. The Appellant also argued that the case should not have 

proceeded beyond the ‘No Case to Answer’ submission. This Ground was later abandoned by 

the Appellant.
22

  

 

 Ground X: The Appellant argued that the Trial Judge erred in Law by relying on Section 43 

(1) of the ACA No. 1 of 2000, when that provision was never raised for determination by either 

the Prosecution or Defence. This misdirection culminated in the Judgment. Section 43(1) 

essentially makes it a crime for a public officer to accept an advantage in the knowledge that it 

was being given to him as in inducement, even where he did not have the capacity /intention to 

carry out what was being sought from him, by those attempting to induce him.
23

 As per Ground 

VIII above, it was not proven that the Accused did accept any inducements/advantages. 

 

 Ground XI: The Appellant argued that the Trial Judge did not adequately consider the 

Defence’s case, in that she dismissed the explanation given by the Appellant’s Wife as a “fairy 

tale”,
24

 and “quite a likely story.”
25

 The Appellant contended that the Trial Judge, in saying 

that the “Accused has failed to offer any defence at all,”
26

 did not give adequate weight to the 

evidence that the Accused had rejected an offer for a 4 wheel drive from Mr. Kakay, the 3
rd

 

Accused in a case before him and had told Kakay’s Counsel to warn him against contacting the 

Appellant.
27

 The Court of Appeal accordingly assesses these aspects of the Defence’s evidence 

in dealing with the issue of inferring guilt under Ground VIII above.
28

  

 

                                                 
19

 “From the evidence adduced in the lower court, no burden was cast on the Accused to disprove any of the 

allegations in Counts 5, 6, 7 and 8 of the Indictment”, p. 34 of the Appeal Judgment. 
20 

The Applicant’s Wife, Mrs. Hawa Irene Taju-Deen testified 2 unknown boys installed them as a gift from an 

unknown donor, who was to contact her, but never did. This was after Kakay, had promised her a wedding gift. 
21

 The Anti-Corruption Act, section 45 states that: “Where in any proceedings for an offence under this Act, it is 

proved that the Accused gave or accepted an advantage, the advantage shall be presumed to have been given or 

accepted as such inducement or reward as is alleged in the particulars of the offence unless the contrary is proved.”  
22

 Although on the question of shifting the burden of proof, see Ground XIII, pp. 25-26. 
23

 Refer to Notes, at p.14, for authorities on this principle. 
24

 Refer to FN 6 above. 
25

 The Applicant’s Wife, Mrs. Hawa Irene Taju-Deen testified that the source of the Nissan Pathfinder was from an 

undisclosed friend. 
26

 Page 266, Vol. 2, Records of Appeal, lines 1-4. 
27

 Page 258, Vol. 2, Records of Appeal, lines 26-32. 
28

 For references to Defence’s evidence, see Appeal Judgment, pp. 17-19 and 27-32. 
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 Ground XII: The Appellant argued that the Judgment was unreasonable and unsafe, having 

regard to the totality of the evidence. The Court of Appeal affirmed Ground XII by quashing all 

the Appellant’s previous convictions. 

 

Notes 

The Accused simply should have received the gift as an inducement and need not have acted on it; 

R v. Carr, 40 Cr. App. R. 188, Ct-MAC. The fact that the Accused made a mental reservation to 

not act is irrelevant; R v. Mills, 68 Cr. App. R. 154, CA. The (UK) Prevention of Corruption Act 

1916, section 2 establishes a presumption similar to that of section 45 of the ACA 2000. The 

concept of “miscarriage of justice” as a determining factor in allowing or dismissing appeals, 

mirrors the concept of “unsafe” convictions under s. 2 (1) of the UK Criminal Appeal Act 1968, as 

applied in R v. Carr Briant [1943] K.B. 607, 29 Cr. App. R. 76, CCA; R v. Graham (H.K.), R v. 

Kamal, R v. Ali (Sajid), R v. Marsh and others [1997] 1 Cr. App. R. 302. On the burden of proof, 

note that, any reasonable doubt as to the Accused’s guilt, operates in the Accused’s favour; R v. 

Bentley (Deceased) [2001] 1 Cr. App. R. 21, CA, R v. Ewing, 77 Cr. App. R. 47, CA, R v. Carr-

Briant [1943] K.B. 607, 29 Cr. App. R. 76, CCA. The Accused’s burden of proof is the balance of 

probabilities meaning that it was more probable than not /more likely than not: R v. Braithwaite. 

The burden of proof remains on the Prosecution throughout, an Accused is entitled to remain 

silent, that being his right and his choice. An inference from failure to give evidence cannot on its 

own prove guilt and the Prosecution should have established a case (sufficiently compelling as to), 

call for an answer, before drawing any inferences from the Accused’s silence: R v. Birchall [1992] 

Crim. L.R. 311, CA. There should be an adequate explanation (evidential basis), provided by 

evidence (for the Accused not going into the witness box), for declining to draw an adverse 

inference from silence at trial: R v. Cowan; R v. Gayle; R v. Ricciardi [1996] 1 Cr. App. R. 1, CA.  

 

Cases referred to in Judgment 

The Gauntlet [1872] L.R. 4 P.C. 184.  

The State v. Harry Will, Lamin Feika and Bockarie Kakay. 

Hall v. Regina M [1971] 1 A.E.R. 324. 

R v. Chandler [1976], 3 A.E.R. 105. 

R v. Bathurst, [1968] 2 Q.B. 99. 

R v. Leckey, [1944] K.B. 80. 

R v. Carr-Briant [1943] K.B. 612.  

Jamil Mohamed v. Commissioner of Police 16 WACA 1955/6. 

Kamara v. The State 1972/73 ALR (SL).  

Cohen v. Bateman.  

Sallu Mansaray v. The State SC Cr. Appeal 1/80.  

Brima Dabo v. The State Cr. Appeal 1/79 SL SC. 

 

Summary of Facts 

The Accused was charged under Counts 1, 2, 5, 6, 9, 10 with Corrupt Acquisition of Wealth 

contrary to section 7 (1) of the ACA 2000 and under Counts 3, 4, 7, 8, 11 and 12, with Accepting 

an Advantage as an Inducement contrary to section 8(1) of the ACA 2000. The offences are 

alleged to have occurred between 1
st 

and 30
th

 April 2000 at Freetown. The Prosecution alleged that 

Bockarie Kakay an Accused in a criminal trial before the Appellant, imported, under the name of 

Hardy Sheriff, a Nissan Terrano into Sierra Leone and registered it under the name of Haja 
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Mariama Deen, a wife of the Accused, without her knowledge; that Kakay paid customs duty, 

registration and licensing fees and that the vehicle was licensed as AAK 273 and taken to the 

Appellant’s residence. The Prosecution further allege that its licence was replaced by AAN 934, 

which was the registration number of a car owned by the Appellant; that the Appellant later 

requested Amadu Bah to take the Nissan Pathfinder to 7 Canteen Street and that the a satellite dish 

and decoder and the sum of $20,000 were also given to the Appellant by Bockarie Kakay.
29

 The 

Appellant admitted Kakay and others had tried to influence him, but that he had resisted.  The trial 

was held at Freetown High Court, proceedings having been taken under Section 136 and 144 of the 

Criminal Procedure Act, No. 32 of 1965.  The Accused was acquitted in relation to counts 9-12, as 

the Prosecution conceded at the close of its case, that it had not adduced the evidence to support 

those charges. The Accused was however, convicted and sentenced on 22
nd

 June 2001 on Counts 

1-8 for offences of corruption contrary to sections 7 (1) and 8 (1) of the Anti-Corruption Act No. 1 

of 2000. He appealed pursuant to sections 57, 58 and 59 of the Courts Act 1965
30

 against his 

conviction and sentence.  

 

Application of Law 
The Appeal Court perused the details of the offence under section 7 (1) of the ACA 2000, which 

are; the control/possession of any resources by a public officer, OR, his being in receipt of the 

benefit of any advantage, which he may reasonably be suspected of having acquired or received 

corruptly. The details of the offence under section 8 (1) of the ACA 2000 were also considered and 

they are the acceptance by a public officer, of an advantage, as an inducement for abstaining to 

perform his duty or for expediting the performance of an act; in this case, the inducement pertained 

to the performance of the public officer’s duty as Judge in the trial of The State v. Harry Will, 

Lamin Feika and Bockarie Kakay. 

 

The Court of Appeal considered whether the Accused was a public officer for the purposes of the 

ACA 2000, and accordingly defined a public officer as one who holds an office in the service of 

the government of Sierra Leone.
31

 Additionally, the Court of Appeal cited sections 58(1)-(4) and 

59(1)-(5) of the Courts Act 1965, which define its powers of Appeal. Under these sections, appeals 

against conviction are to be allowed where the verdict is unreasonable in light of, or cannot be 

supported by the evidence; where the judgment was based on a wrongfully decided question of 

law; or where there was a miscarriage of justice. In the same vein, an appeal may be dismissed, if, 

in spite of arguments in the Appellant’s favour, there was no substantial miscarriage of justice.
32

 

Where an appeal against conviction is allowed, a verdict of acquittal shall be entered. Where the 

                                                 
29

 PW1, Head of the Licensing of Vehicles, Sierra Leone Road Transport Authority, testified that Kakay came to her 

office and requested transfer of ownership of a vehicle from Hardy B. Sheriff to Haja Mariama Deen as per exhibit 

A2.  
30

 These allow for leave to appeal against conviction to be granted, either by the Court of Appeal or the Trial Judge, 

where the Grounds of Appeal are questions of fact or mixed questions of fact and law.   
31

 Appeal Judgment, p. 20. 
32

 Section 4 (1) Criminal Appeal Act 1907. Kamara v. the State 1972/73 ALR (SL). Cohen v. Bateman quoted in Sallu 

Mansaray v. The State SC Cr. Appeal 1/80. Brima Dabo v. The State Cr. Appeal 1/79 SL SC: all the afore-mentioned 

authorities make the point that even where the judgment and verdict is reached based on the Trial Judge’s misdirection 

due to errors in Law and Fact, the critical decisive factor should be an ascertainment of whether there was a substantial 

miscarriage of justice. Where there has been one, the verdict should be quashed; but the verdict may be upheld where, 

there has been no such substantial miscarriage of justice and that on a correct direction, the only proper and reasonable 

verdict would be one of guilty.  
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appeal is against the sentence, the Court of Appeal may leave the sentence unaltered or substitute 

it. A sentence may be affirmed or substituted, where there has been an improper conviction on 

some count, but a proper conviction on another; in this case, the sentence shall be that which is 

warranted in Law, by the verdict. A conviction for one offence and sentence could be substituted 

for another offence, where the Court of Appeal are of the opinion that the findings of fact against 

the Accused can support the latter conviction, in which case, the substituted sentence should not be 

of greater severity. Where the Court of Appeal finds that the court beneath it lacked jurisdiction, 

the Court of Appeal may order a retrial.   

 

Critique 
In spite of the Court of Appeal’s recognition of the duplicitous tendency of the Appellant’s 

grounds and its merging of some of them, based on their similitude and merit in order to address 

them in an expeditious manner, the actual lay out of the Judgment could have been more logically 

sequenced. For example, the Court of Appeal treats Ground I, then Ground V, before going on to 

treat Grounds II, III and IV collectively. The identification of the substance of Grounds VI to X, 

before actually dealing with Grounds VIII, X, XI, and XII collectively, then stating that Ground 

VII had been addressed through Grounds I-V and XI-XII, is another such example of this back and 

forth manoeuvre. The Court of Appeal then separately considers whether Counts 1-4 and 5-8, 

should stand, in light of the discussions had under the various grounds, and it is only then, that its 

position with regard to most of the Grounds of Appeal, is made clear.  

 

It should be noted that apart from Ground I, which is categorically rejected, and Grounds VI and 

IX which were abandoned by the Appellant, there is no direct ruling concerning each individual 

ground, except through the consideration of whether Count 1-8 ought to be quashed or not. It is 

only in evaluating the substance of these counts, that the Court of Appeal’s position with regard to 

each of the Grounds of Appeal is discernable. Prior to the consideration of the Counts, the Court of 

Appeal’s consideration of the mostly merged Grounds of Appeal was limited to listing all the law 

relevant to the Defence’s contentions. There could have been more clarity in this regard.  

 

Although Justice Tolla Thompson in his separate concurring opinion states that the Prosecution’s 

evidence in support of the counts is not overwhelming, the Court of Appeal does not address the 

impact of circumstantial evidence against the Accused; such as his having his vehicle transferred 

from his residence to a garage during investigation of its purchase and its possession by the 

Accused, and the fact of the Accused’s replacing the vehicle in question’s registration number with 

that of his private car.  

 

With regards to the issue of inconsistent descriptions of the vehicle, the transfer of ownership 

form, PW1’s evidence, as well as owners registration card, refer to chassis number: 

JN1WHYD21UO160732, although their description of the make varies. The owner’s registration 

card and indictment both refer to Nissan Terrano. The transfer of ownership form and the 

owner’s life card, both refer to Nissan Pathfinder and it is clear that the chassis no. was altered 

from JN1WHYD21UO160732
33

 to JN1WHYD214016732 on the owner’s life card. It is not 

surprising therefore, and should be immaterial that it is the altered chassis no. that the indictment 

                                                 
33

 As is down on the transfer of ownership form. 
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proffers and its opting for either make cited in the various sources of evidence, should have been 

considered adequately precise.  

 

The fact is that even though the Defence allege the items in question came from undisclosed 

sources, they remained in the possession of the Accused, in spite of, as the Defence itself admits, 

Kakay’s contacting the Accused’s wife and trying to offer him a vehicle. 
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THE STATE v. EMMANUEL O. LEIGH 

 

THE HIGH COURT OF SIERRA LEONE 

JUSTICE AKIIKI KIIZA  

21 March 2006 

 

Misappropriation – Definition of Wilfulness – Inferring acceptance of incriminating evidence by 

Defence due to its failure to challenge evidence during cross-examination – Court’s oversight of 

substantive law on Fiduciary duty of a Public Officer –Omission and duty to act in the context of 

fiduciary duties –Weight of consistency as between testimonies – Inferring guilt from Accused’s ex 

post facto conduct/ statements – Court’s oversight of substantive law on Impersonation and on 

Deception – Court’s oversight in thoroughly addressing Defence arguments before proceeding to 

discredit them – Impact of conceding to facts surrounding commission of the offence without 

conceding to the fact of actual commission – The Anti-Corruption Act 2000 (as amended), ss. 12 

(1) & (2) – The Anti-Corruption Act 2008, s. 36 – UK Children and Young Persons Act 1933, s. 1. 

 

Held  
The Prosecution proved beyond all reasonable doubt that the Accused wilfully misappropriated 

from the GOSL
34

 the sum of Le8, 193,921 of public revenue. The Accused was found guilty and 

sentenced to 3 years imprisonment.
35

  

 

Ratio Decidendi 

The Court assessed the testimony of Prosecution Witnesses as strong, straightforward and reliable 

in establishing that the person named Emmanuel O. George to whom salary cheques had been 

made out as serving as the Principal of Laura Dove Vocational Institution
36

 was nonexistent. The 

evidence showed that the salaries made out to the fictitious George were never mentioned to the 

GOSL, or retained in an account as unpaid salary. In contrast, the Court deemed the Accused’s 

demeanour and resort to untruthfulness as evidencing his desperation to avoid punishment for his 

crimes.  

 

The Court guided by the Defence’s failure during cross-examination to challenge incriminating 

evidence from PW7
37

, concluded that it was the Accused and not PW7 who would sign on the 

salary voucher against the name of Emmanuel O. George. This was a fact to which both PW4
38

 

and PW7 testified. Further, PW7 testified that the Accused said nothing in response to PW7, when 

the latter pointed out to him the name of Emmanuel O. George on the salary vouchers. Instead, the 

Accused started going alone to the Bank to withdraw the salary of 27 teachers, all of which he 

would hand to PW7, except for his and Emmanuel O. George’s.  

 

                                                 
34

 The Government of Sierra Leone. 
35

 The Prosecution asked for a deterrent sentence, arguing the Accused wasted time by letting the trial go ahead when 

he knew he was guilty of the offence. The Court took into consideration the Defence’s mitigation pleas for leniency; 

that the Accused was a first offender and should be given opportunity to reform, as he had shown remorse; that he was 

the sole bread winner of his family and getting another job would be difficult.  
36

 Hereafter referred to as Laura Dove. 
37

 Trial Judgment pp. 4-5; unnamed Bursar /Financial Controller at Laura Dove from 1999-2005.  
38

 Trial Judgment p. 7; unnamed ACC Investigator. 
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The Court also inferred the Accused’s guilt from PW4’s testimony that the Accused in one of his 

statements,
39

 admitted to compiling
40

 the staff list which featured the name Emanuel O. George. 

The Court also inferred the Accused’s guilt from PW7’s testimony that that even after the Accused 

had been alerted to the discovery of the erroneous photo verification forms, with the name 

Emmanuel O. George, the Accused continued signing for the money of Emmanuel O. George for 

19 months. The Court inferred that the Accused had to have been guilty, otherwise he would have 

immediately tried to get the form cancelled. The Court inferred that the Defence accepted the 

veracity of PW7’s evidence since it failed to challenge it.
41

 

 

In addition, the Court was attentive to the consistency in the Prosecution evidence with regard to 

the fact that the letters “RTD” were signed against the name of Emmanuel O. George on the salary 

vouchers. PW7 testified that he witnessed the Accused do this and the Accused told him that 

“RTD”, meant “Retired and Returned”. Similarly, PW4 testified that the Accused admitted to 

signing the letters “RTD”, against the name of Emmanuel O. George.
42

 As a result, the Court found 

that the aforementioned cheques were consistently cashed and signed for with the letters “RTD” by 

the Accused, who ended up taking a total sum of Le8, 193,921.  

 

The Accused’s offer on three occasions to refund the money also led the Court to reason that the 

Accused was responsible for the loss in question; the offer was recorded on 7
th

 July 2011 in the 

minutes of the Emergency Meeting of Laura Dove’s Board of Governors, in the Accused’s 2 

statements and in his testimony.
43

 The Court disbelieved the Accused’s proffered motive in 

making this offer i.e. to salvage the reputation of his school and highlighted the implausibility of 

someone offering to refund a large sum of money he had not taken, deeming the proffered motive 

an afterthought to enable self-exoneration. The Accused did not proffer this motive only 

apparently until trial.
44

  

 

In arriving at its sentence, the Court took into account the gravity of the offence, the significance 

of the amount misappropriated, the Accused’s obligation to protect the school and its property 

deriving from his position of responsibility as a school administrator, and lastly the legislators’ 

concern to deter misappropriation, reflected in the maximum sentence for its commission.
45

  

 

Notes 

A person may in some cases incur criminal liability through failure to discharge his official duties 

or contractual obligations; Pittwood (1902) 19 TLR 37. Neglect of duty by a Police Officer while 

on duty resulted in his conviction of the common-law offence of wilful misconduct in public 

office; Dytham (1979) QB 722. Knowledge plays the same role in relation to circumstances as 

                                                 
39

 Trial Judgment, p. 7; Exhibit E, pp. 6-7. 
40

 Trial Judgment, p. 7; “the Accused told him that, he was the one who had prepared the staff list.” 
41

 Trial Judgment, pp. 7-8. 
42

  Exhibit E, p. 12. 
43

 Trial Judgment, pp. 8-9.  The minutes of the meeting were admitted as Exhibit C, p. 6. Exhibit C is said to have been 

recorded by PW5 although the testimony of PW5 is not incorporated in the Trial Judgment, neither is his/her identity 

knowable from it.  
44

 Although the Trial Judgment does not expressly say so, it can be inferred from pp. 8-9; “I think that the after reason 

advanced by the Accused person to refund the money . . . is an afterthought on his part  . . .In all these three instances, 

which were recorded at different times . . . he never stated that the reason was . . .” 
45

 Trial Judgment, p. 11;  A term of up to 10 years imprisonment or a fine not exceeding Le 30m or both. 
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intention plays in relation to consequences; Dunne (1998) 162 JP 399. To deceive is to induce a 

man to believe that a thing is true which is false; Re London and Globe Finance Corporation Ltd 

(1903) 1 Ch 728 or, to falsely persuade someone that something may be true; Lambie (1982) AC 

449. A deception need not be practised against the ultimate victim of the offence concerned; 

Kovacks (1978) 1 WLR 370. Where the actions of a 3
rd

 party who is not the ultimate victim of the 

design  are necessary to bring it to fruition, s/he cannot be convicted unless s/he is proven to have 

acted as a party to the fraud rather than pursuant to the deception; Rozeik (1996) 1 WLR 159. 

Misleading omissions can amount to Deception; Furth (1989) 91 Cr App R 217. Where the 

Accused is legitimately authorised to seek the assistance of a 3
rd

 party in bringing his/her scheme 

to fruition, the 3
rd

 party cannot be expected to be concerned with the lawfulness of the Accused’s 

acts; Naini (1999) 2 Cr App R 398.  

 

The general rule is that there is no requirement that evidence be corroborated except where there is 

a statutory requirement to that effect, in the case of identification evidence and where certain types 

of witnesses give evidence, such as accomplices, for the Prosecution, complainants in sexual 

offences cases and confessions by the mentally handicapped; Blackstone’s Criminal Practice 

2004, pp. 2070-2071.Evidence to be capable of corroboration must be relevant and admissible; 

Scarrott (1978) QB 1016; be credible; DPP v Kilbourne (1973) AC 729; emanate from a source 

other than the witness requiring corroboration; Whitehead (1929) 1 KB 99; and implicate the 

Accused. Judges have full discretion to determine whether corroboration is needed; Makanjuola 

(1995) 1 WLR 1348. A party must make it known to a Witness that his evidence is not 

accepted/challenge him during testimony; Hart (1992) 23 Cr App R 202; otherwise, failing to 

cross-examine a witness upon a particular matter in respect of which it is proposed to contradict 

him, amounts to acceptance of the truth of that witnesses’ evidence in chief on that matter; Wood 

Green Crown Court, ex parte Taylor (1995) Crim LR 879.  The maximum sentence provided by 

statute should be reserved for the most serious examples of that offence; Carroll (1995) 16 Cr App 

R (S) 448.  Custodial sentence, if necessary, should be as short as possible and consistent with the 

duty to protect the interests of the public and to punish and deter the criminal; Bibi (1980) 1 WLR 

1193. Where overcrowding of prisons is a grave concern, the Courts should heed the message and 

impose imprisonment only when necessary and for no longer than necessary; Kefford (2002) 2 Cr 

App R (S) 495. The length of prison sentence should be proportionate to the harm caused, the 

culpability of the offender and the effect of offence upon the victim Blackstone’s p. 1824. 
 

Cases referred to in Judgment 
R v Sheppard (1981) AC 3911 

 

Summary of Facts  
The Accused, Emmanuel Oluwole Leigh was charged with one Count of Misappropriation of 

Public Funds, section 12(1) of the ACA (as amended). It was alleged that, on unknown dates 

between 2
nd

 January 2001 and 31
st
 July 2002, in Freetown, he wilfully misappropriated public 

revenue from the GOSL amounting to Le8, 193,921.  

 

PW1
46

testified that he found on the Laura Dove e-database, 2 photo verification forms concerning 

teachers in the same school, with the same photo and sharing the same personal data,
47

 but 

                                                 
46

 Systems Administrator at the Accountant General’s Department. 
47

 Trial Judgment, p.4; residential address, date of birth, dates of  professional appointment and next of kin. 
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differently named Emmanuel O. George and Emmanuel O. Leigh respectively. One form 

designated Emmanuel O. George as the Principal with a monthly salary of Le365, 492 per month, 

while the other designated Emmanuel O. Leigh as Vice-Principal with a monthly salary of Le423, 

810.
48

 It was the Accused’s photo that was on the 2 photo verification forms, a state of affairs he 

attributed to a  failure of the Ministry of Education to recognise his departure from his old job at 

another school and his joining Laura Dove. Both Prosecution and the Defence agreed that there 

was no one by the name of Emmanuel O. George at Laura Dove. The indictment therefore sets out 

the accumulated salary of Emmanuel O. George, i.e. Le 8,193,921 as the misappropriated sum.  

 

PW7 testified to seeing the name Emmanuel O. George from January 2001 and telling the Accused 

about it, although the Accused said nothing. PW7 said that he and the Accused had up to this point 

been going to the Bank together to cash salary cheques, but that from then on the Accused started 

going alone to the Bank to cash salary cheques and that the Accused did so till August 2001. PW7 

said that as he was merely Acting Bursar,
49

 he never asked the Accused about the reasons for his 

conduct, although PW7 did inform the Chairman of the Board Governors.
50

 PW7 testified that he 

personally resumed paying salaries from September 2001, but the Accused simply continued to 

retain both his and Emmanuel O. George’s salaries.
51

 PW7 saw the Accused sign “RTD” against 

the name of Emmanuel O. George, on the salary voucher for September 2001 and the Accused told 

him that “RTD” means returned/retired. PW11
52

 testified that the Accused told him that he would 

sign for both names, appending “RTD”, which he said meant returned/retired, against the name of 

Emmanuel O. George on the salary voucher.
53

  

 

The Accused testified on oath, denying the offence. He denied ever handling any money and said 

he was merely in charge of the general school administration.  He attributed the alleged loss to 

PW7 since only PW7 handled finances, including payment of salaries and so could have 

misappropriated Government funds. However, the Accused testified that he was prepared to refund 

the money, because he did not want bad publicity for the school. The Defence argued that the 

Prosecution evidence left a doubt as to whether it was his client or PW7 that was the responsible 

for the misappropriation. The Defence did however admit that Le8, 193,921 was public revenue 

and had been made out as salary to Emmanuel O. George; that said sum had been misappropriated 

and that the monies had been signed for with the letters “RTD” always appended on the concerned 

vouchers. 

                                                 
48

 Exhibit A; photo verification forms. Trial Judgment, p. 5, although it is inconceivable that a Vice-Principal would 

earn more than the actual Principal; perhaps a point worthy of mention in the presentation of the Prosecution’s case or 

perhaps in the ratio of the decision, as going to the fact that information on the forms had been purposely doctored. 
49

Trial Judgment, p. 5. It does seem unusual that the Accused would merely act as bursar for a 6 year period; refer to 

FN 37 above. 
50

 It is also curious that this individual, if he were in a position which guaranteed decision making power and actual 

knowledge, was not called.  
51

 The mechanics of how the Accused could have continued to retain his and George’s salaries during the period when 

salaries were being paid out by PW7 would have been better laid out, although there is no reason to assume that the 

Accused did anything other than cash the concerned cheques directly with PW7. This does raise issues about PW7’s 

responsibility to refrain from making payments to the Accused on behalf of a person he knew to be non-existent and in 

the midst circumstances which had come to his knowledge as suspicious. 
52

 Trial Judgment, p. 5; (Unnamed ACC Investigator). 
53

 Exhibit E, p. 12. However, note that at Trial Judgment, p. 5, the Accused told PW11 and PW7 that the words meant 

“returned/retired”, while at Trial Judgment, p.7, the Accused told PW7 they meant “retired and returned”. This 

inconsistency could result in some doubt as to the true meaning of the term “RTD”. 
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Application of Law 

The Court outrightly restated section 12 of the ACA 2000 (as amended),54 in its efforts to apply the 

Law to the facts. Section 12 states as follows; (1) Any person who misappropriates public revenue, 

public funds or property is guilty of an offence. (2) A person misappropriates public revenue, 

public funds or property if he wilfully commits an act, whether by himself, with or through another 

person, by which the Government, a public corporation or a local authority is deprived of any 

revenue, funds or other financial interest or property belonging or due to the Government, the 

public corporation or local authority.  

 

The Court then proceeded to articulate the ingredients of the offence. Carefully dissecting the 

provisions of section 12, the Court made it clear that in order to make a finding of appropriation 

based on these facts, it should be established that firstly, the funds were public in nature, secondly  

that the Accused acted wilfully and lastly, that the government had been deprived of the revenue in 

question.  

 

Recognising that the applicable provision, section 12 (2) did not provide a definition for the very 

mens rea it itself required for commission of the offence, i.e. Wilfullness, the Court sought to 

derive a meaning for the term from Sierra Leonean cases on the subject and from the UK case of R 

v Sheppard (1981) AC 3911. Together, these furnished a meaning for the term “wilfully”, so that 

the wilful commission of an act could be said to be its “commission in the knowledge of a clear 

risk of adverse consequences, or, the commission of an act without caring about the 

consequences.” The Court sought to further enhance this meaning by considering Lord Keith’s 

statements on the meaning of “wilful conduct” in Sheppard, where he equated it to Common Law 

recklessness. The relevant quote here reproduced was not integrated into the Judgment: “I turn 

now to consider the meaning of the adverb "wilfully” . . . This is a word which ordinarily carries a 

pejorative sense. It is used here to describe the mental element . . . The primary meaning of " wilful 

" is " deliberate" . . . As a matter of general principle, recklessness is to be equiparated with 

deliberation.”
55

  

 

The Court thereby interprets Sheppard’s take on “wilfully” as entailing both deliberate/intentional 

actions on one level and another level entailing reckless actions. To buttress this approach, the 

Court cited reasoning from Blackstone’s Criminal Practice 2001 Edition, paragraph A2.8, although 

it did not seek to reproduce excerpts within the body of the Judgment. 

 

Of relevance from paragraph A2.8 in Blackstone’s Criminal Practice 2001 is that; “‘Wilfully’”, 

which has some similarities with “malice” since it dates from an earlier “legislative vocabulary, 

should not be understood merely in its most obvious or literal sense of “deliberately” or 

“voluntarily” It is now taken as a composite word to cover both intention and a type of 

recklessness. It differs from malice, however in that it is not restricted to subjective recklessness, 

but includes, apparently, Caldwell recklessness . . . wilfulness requires basic mens rea in the sense 

of either intention or recklessness, and that even in the absence of the word “wilfully”, this is the 

                                                 
54

 Now Section 36 of the ACA 2008. 
55 

R v Sheppard (1981) AC 3911, p. 418, para d. 
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mens rea which will normally be implied by the Courts for serious criminal offences in the absence 

of any other factors indicating a wider or narrower basis of liability.”
56

 

 

The Court proceeded to describe the standard of the burden of proof incumbent on Prosecution as 

that of proving the allegations against the Accused beyond reasonable doubt. The Court recognised 

the Prosecution’s submission that it had met this standard. The Court also took into account that 

the Defence had conceded to the Prosecution having met the relevant standard of the burden of 

proof with regards to some pivotal facts other than the actual issue of the Accused’s culpability, 

i.e. that the Prosecution had indeed proven beyond reasonable doubt that the funds allegedly 

misappropriated were public revenue, and that the GOSL had been deprived of said revenue.  

Since the fact of deprivation had therefore been established, the Court identified the question 

bearing on the determination of guilt, as “whether it was the Accused person who wilfully 

committed acts” which led to the misappropriation from the GOSL of the Le8, 193,921 of public 

revenue. 

                                                 
56

 Blackstone’s Criminal Practice 2004, Oxford, p. 27. 
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Critique 
It can be noted that none of the names of witnesses are cited in this judgment. It is the practice in 

common law jurisdictions for the names of witnesses to be cited, where references are made to 

their testimony, unless their identity is the subject of a protective court order, in which case said 

order would more ideally be referenced by the written judgment.
57

 Of the four witnesses whose 

testimonies are cites and expressly relied upon to reach a verdict, only their roles and not their 

names are expressly cited. that is, PW7, the acting Bursar, PW4 and PW11, the unnamed ACC 

Investigators who interviewed the Accused and PW1, the unnamed Systems Administrator at the 

Accountant General’s Department. Including the names of witnesses where they are not subject to 

anonymity may add to realism for the reader and possibly facilitate the retention of facts.  

 

The structure of judgment  may be less than ideal since it starts with the application of the law, 

then principal facts, before moving on to the ratio, and lastly rendering the verdict.  It is submitted 

that, it is necessary that all the relevant facts be laid bare before ever the application of the law can 

be addressed, followed by the ratio and finally crowned by the verdict. At least, this is the general 

practice.
58

 The charges are found at page 1, the application of law from pages 1 ˗3, the facts at 

pages 4 ˗7, the ratio at page 8˗10, and the verdict at p. 10, roughly. Of note, the Court deems that it 

is applying the law to the facts at page 4, although pages 4˗7 are mostly factual. 

 

It is submitted that the falsehood of the Accused’s excuse behind how his name came to be on the 

two forms, should have been addressed in detail so as to, underscore the accuracy of the verdict. 

The two photo verification forms carried two respective names; one was designated Emmanuel O. 

George as the Principal with a monthly salary of Le365,492 per month, while the other was 

designated Emmanuel O. Leigh, that is the Accused’s actual name,  as Vice-Principal ﴾whereas the 

Accused was actually the Principal and not Vice  ﴿  with a monthly salary of Le423,810. These facts 

could for example have been elaborated upon to emphasise the point that although they illogically 

show that the Vice˗Principal earned more than the Principal, the Accused’s name still somehow 

miraculously found itself designated as the higher earner. Further, the Accused claimed that his 

photo was on the 2 forms, since the Ministry of Education failed to recognise his departure from 

his old job at another school and his joining Laura Dove. This makes no sense since it is in essence 

the identity of another that by virtue of the form, is associated with Laura Dove, rather than, the 

Accused’s name being replicated and associated with his former or even any other school. This 

goes to the fact that the information on the forms had been purposefully doctored. 

 

 Note that the Chairman of the Board of Governors, to whom PW7, the Acting Bursar said he 

spoken of the circumstances, including the Accused’s conduct ﴾that is, signing and cashing the 

                                                 
57

 Withholding the name of a witness; Ordinarily a witness will be required to give his or her name at the beginning 

of examination-in-chief. The name of the witness will already have been disclosed in the statements served upon the 

defence prior to the commencement of the proceedings. The trial judge, in the exercise of his inherent jurisdiction to 

control the proceedings may permit a departure from this practice in appropriate cases; 

http://www.cps.gov.uk/legal/v_to_z/witness_protection_and_anonymity/, webpage accessed on 21.12.13. 
58 

Atkinson R. Hon., ﴾2002﴿, Judgment Writing, Paper delivered to the AIJA Conference, Brisbane; 

http://www.aija.org.au/Mag02/Roslyn%20Atkinson.pdf; "Structure ― I have a simple acronym for the structure of 

judgments. It is an acronym that is easy to remember because it is something that all of us get in our role as decision 

makers and that is – FLAC… F for facts; L for law; A for application, and C for conclusion. That basic structure of a 

judgment, modified to suit a particular situation, will ensure that you order your own thoughts in reaching a just, and 

indeed one might say, often inevitable conclusion", webpage accessed on 21.12.13. 

http://www.cps.gov.uk/legal/v_to_z/witness_protection_and_anonymity/
http://www.aija.org.au/Mag02/Roslyn%20Atkinson.pdf
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cheque of an unidentified individual﴿, was not called as a witness by either party. It seems 

plausible that the Chairman of the Board, is a position which would have guaranteed decision 

making power and actual knowledge, as is demonstrated in the Acting Bursar’s report to the 

Chairman. It is noteworthy that in spite of his likely responsibility to call the Accused to account, 

the Chairman appears to have neither to have done this, nor to have been called as a witness during 

trial. 

 

PW7 testified that he personally resumed paying salaries from September 2001, but the Accused 

simply continued to retain both his and Emmanuel O. George’s salaries. The mechanics of how the 

Accused could have continued to retain his and George’s salaries during the period when salaries 

were being paid personally paid out by PW7, would have been better laid out, although there is no 

reason to assume that the Accused did anything other than cash the concerned cheques directly 

with PW7. This does raise issues about PW7’s responsibility to refrain from making payments to 

the Accused on behalf of a person he knew to be non-existent and in the midst circumstances 

which had come to his knowledge as more or less suspicious. 

 

It is notable that section 12 .2 of the ACA 2000 and even its latest revision in section 36 of the 

ACA 2008, does not incorporate the meaning of wilfulness or indicate where it should be adopted 

from. 

 



 
70 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

[Trial Judgment: 
Emmanuel O. 
Leigh] 



 
71 

 

 
 

 

 

 

 



 
72 

 

 



 
73 

 

 



 
74 

 
 



 
75 

 

 



 
76 

 

 



 
77 

 

 



 
78 

 

 



 
79 

 

 



 
80 

 

 



 
81 

 

 



 
82 

 

 



 
83 

 



 
84 

 

 

 

 

 

 

 

 

 

 

 

 

 

[ Case Report: 
Senesie and 
Koroma] 



 
85 

 

THE STATE v. MOHAMED SENESIE AND POLICE CONSTABLE 8436/ KOROMA 

 

THE HIGH COURT OF SIERRA LEONE 

JUSTICE KIIZ J 

29
th

 June 2006 

 

Absence of express definition of the charges-Absence of express definition of  elements of the 

statutory offence - Presentation of Judgments - Need for express consideration of circumstances in 

mitigation to contribute to case law-Immateriality of amount constituting bribe- Abuse of position 

of trust- Circumstances constituting entrapment –Failure to serve indictment on time – Calculation 

of fines where bribe is minimal- Attempt to corrupt in order to avoid penalization for offence 

initially committed  - The Anti-Corruption Act 2000, s.1, 4, 7 (1), 8 (1), 14, 15-  The Criminal 

Procedure Act 1965, s. 144 (2). 

 

Held  

The 1
st59

 and 2
nd

 Accused
60

 were both convicted on their respective guilty pleas. The 1
st
 Accused 

was sentenced to a fine of Le500, 000 for the 1
st
 Count and Le300, 000 on the 2

nd
 Count, and in the 

event of a default on either of these payments, to serve 6 months imprisonment, although in the 

event of default on both, 6 months imprisonment is to run concurrently. The 2
nd

 Accused was 

sentenced to a fine of Le500, 000 for the 1
st
 Count, or in default of payment, to 6 months 

imprisonment. 

 

Ratio Decidendi 

There is no open rationalization of the verdict here, instead what can be discerned from this 

judgment, is that unlike the Judgments of The State v. Alex Sesay and The State v. Isatu Conteh,
61

 

this Judgment in spite of the guilty pleas entered by both Accused, presents a summation of the 

facts, simply to underscore the fitting nature of the charges brought and to demonstrate the 

rectitude of the verdicts. As far as sentences are concerned, the Court did not clearly indicate 

whether it had indeed taken into consideration the circumstances pled in mitigation by the 

Accused, in its determination of the appropriate penalties, except for recognizing that they were 

both first time offenders and that they had saved the Court’s valuable time by entering guilty pleas. 

The Court appeared to ignore the Defence’s mitigation pleas that the 1
st
 Accused had worked for 

the GOSL
62

 for 35 out of the 62 years of his life, but still only earned Le120, 000 monthly,
63

 

exacerbated by his wife’s unemployment and his responsibility for 10 other dependants.
64

 The 

Court also seemed to ignore the 2
nd

 Accused’s plea that he earned Le110, 000 monthly
65

 and in 

addition to his wife had 5 dependants to maintain.
66

 The Court, noting that the amount involved in 

the corruption offence was of no consequence, appeared to ground the reasoning behind its choice 

of penalties in the deterrence argument, saying that behavior such as the Accused’s should not be 

                                                 
59

 Mohamed Senesie. 
60

 Police Constable 8436 Koroma. 
61

 Refer to pp. 218 and 228 respectively. 
62

 The Government of the Republic of Sierra Leone. 
63

 Equivalent to $ 27.80 c, as per the exchange rate of 16 June 2012. Also on this point, refer to Critique at p. 90. 
64

 Trial Judgment, p. 3. 
65

 Equivalent to $ 25.46 c, as per the exchange rate of 16 June 2012. See Critique at p.90. 
66

 Trial Judgment, p. 5. 
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condoned
67

 and also appeared to give weight to the Prosecution’s argument that the Accused had 

committed serious offences, given they had abused their positions of trust.
68

   

 

Notes 
The Presumption of Corruption under s. 45 of the ACA 2000 parallels that in s. 2 of the Prevention 

of Corruption Act 1916.
69

 Under the latter, the Prosecution would have to prove firstly that the 

payment was actually made or offered and secondly, that the person giving it was seeking a 

relevant contract or favor, in order for the full burden be placed on the Defence; Braithwaite 

(1983) 1 WLR 385; Evan- Jones (1923) 17 Cr App R 121. The Presumption under s. 45 however, 

only requires that the first limb be proven. The determination of the appropriate level of any fine 

should reflect the gravity of the offence and all relevant mitigating and aggravating circumstances; 

Messana (1981) 3 Cr App R (S) 88. The offender’s guilty plea should normally preclude the 

imposition of the maximum fine; Universal Salvage v. Boothby (1983) 5 Cr App R (S) 428. The 

Court must consider the offender’s means before fixing the fine; King (1970) 1 WLR 1016 and the 

fine should not be a fine on the family; Charambous (1984) 6 Cr App R S. Referring to Yorkshire, 

the application of a rigid formula to the calculation of a fine was incorrect; Chelmsford Crown 

Court ex parte Birchall (1989) 11 Cr App R. (S) 510. The accused is a competent witness at every 

stage of Criminal Proceeding including in mitigation of sentence; Wheeler (1917) 1 KB 283. The 

Court must verify that the offender has the means and culpably neglects or willfully refuses to pay, 

and must have “considered and tried” all other methods of enforcing payment, before it orders 

imprisonment; Norwich Magistrate’s Court ex p. Tigger (formerly Lilly) (1987) 151 JP 689. 

 

Summary of Facts  
On the 1

st
 June 2006, Counsel for the Accused, prayed that that the matter be adjourned to the 16

th
 

June 2006 as the Accused persons had not been served.
70

 On 21
st
 June 2006, both Accused pleaded 

not guilty to Counts 1 and 2
71

  and the Court granted the Attorney General’s application for trial by 

Judge alone, instead of by Judge and Jury, under section 144 (2) of the Criminal Procedure Act 

1965;
72

 the case was therefore adjourned to the 21
st
 June 2006. It appears that it was also at this 

point, that both Accused applied for bail;
73

 the 1
st
 Accused spoke of his family situation, of his 

land at Pendembu serving as surety, and of a personal guarantor. The 2
nd

 Accused also raised the 

issue of his family, but had no surety. The Court held that they could be released on bail bond of 

Le 500, 000, if they had sureties of the same amount, which had to be approved by the 

Master/Registrar, and in default of which, they were to be remanded into custody.
74

  

 

                                                 
67

 Ibid. 
68

 Trial Judgment pp. 3-4. Also, refer to Critique below at p.90 where it is suggested that this was a relatively weighty 

consideration in the determination of sentences. 
69

 Blackstone’s Criminal Practice, 2004, p. 711; although the UK’s 1916 Act is more precise in requiring the giver to 

seek to obtain or hold a government contract. 
70

 Refer to Critique at p.90. 
71

 Trial Judgment, pp. 1, 2 and 3. There is no indication of what happened on the 16
th

 of June 2006, through Trial 

Judgment p. 1, indicates that there was a Court session held by Justice Kiiz J. 
72

 Refer to Application of Law at p.89 and Critique at p.90. 
73

 Trial Judgment, pp.1-2. 
74

 Trial Judgment, p.2.   One cannot tell whether both Accused were granted bail as there is no further discussion of the 

issue. 
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The Accused were charged with 2 counts; of which neither the headings, nor the constitutive 

elements are stated in the recorded Judgment. There are only tidbit references to Counts 1 and 2.
75

 

Initially, both pleaded not guilty, but on the 29
th

 June 2006, they re-considered and pleaded guilty 

to Counts 1 and 2.
76

 Both Accused were Assistant Immigration Officers, stationed at the 

Immigration Office in Bailu crossing point, Kailahun District. On the 11
th

 September 2004,
77

 2 

ACC Officers went to said location to verify received intelligence, indicating ongoing corruption 

there. The 2 ACC Officers found only the 2
nd

 Accused there and were then joined by a 3
rd

 ACC 

Officer. The ACC Officers pretended to be travelers needing emergency crossing certificates in 

order to cross over to the Republic of Guinea. The 2
nd

 Accused told the ACC Officers that the 1
st
 

Accused had instructed him to issue the travel certificates; the 2
nd

 Accused filled in the names of 

the 3 ACC Officers and asked for Le7000 each, which the 3 provided. The 2
nd

 Accused, in 

response to a request from the ACC Officers for official payment receipts, indicated there could be 

nonesuch, as the certificates were unofficial and the transaction was illegal. The 2
nd

 Accused then 

led the ACC Officers to the 1
st
 Accused’s location,

78
 where the 1

st
 Accused told the ACC Officers 

that the certificates were “unofficial” and asked for forgiveness, saying the practice would be 

stopped. As a gesture of his willingness to end the practice, the 1
st
 Accused gave other unofficial 

blank certificates to the ACC Officials. The 2
nd

 Accused contradictorily attempted to give the ACC 

officers Le150,000 for the matter to be dropped. Both Accused were then arrested, and eventually 

indicted by the ACC.
79

 Later, at trial, the 2
nd

 Accused would confirm that the official fee for 

emergency travel certificates were Le5000,
80

 but that he had charged the ACC Officers Le7000.
81

 

 

Application of Law 
The Prosecution submitted that since the 1

st
 Accused was an Assistant Immigration Officer, “being 

paid by the Sierra Leone government,” he was a Public Officer.
82

 It also suggested this in regard to 

the 2
nd

 Accused, since he was a Police Officer ﴾acting as an Assistant Immigration Officer ﴿ 

“serving the government of Sierra Leone.
83

 Although, this determination is a prerequisite if the  

provisions under which the charges were laid, are to apply, the Court did not expressly address s. 1 

under Part I, entitled “Preliminary”, of the ACA 2000, which states that; 

“‘public officer’ means a holder of a public office;  

‘public office’  means an office in the service of the Government of Sierra Leone, and includes 

service in, the offices of President, Vice-President, Minister, Deputy Minister, Attorney-General 

and Minister of Justice, member of Parliament, Magistrate, Judge of the Superior Court of 

Judicature, and offices in the Armed Forces, the Police Force, a public corporation or on the 

board thereof; a local authority, any commission or committee established by or under the 

Constitution or by or under any law or by the Government.”  

                                                 
75

 Trial Judgment, pp. 1, 2 and 5. 
76

 Trial Judgment, pp. 2 and 4. 
77

 Trial Judgment, pp. 3 and 4. 
78

 Trial Judgment, pp.3-4. It is unclear whether the ACC Officers had at this point revealed their true identity, although 

in this context, one could reasonably presume this was the case. Such presumptions could be avoided by a more water 

tight factual description.      
79

 Trial Judgment, pp. 3-4. 
80

Equivalent to $1.15c, as per the exchange rate of 16 June 2012. Also on this point, refer to Critique at p. 90. 
81

 Equivalent to $1.62c , as per the exchange rate of 16 June 2012. Also on this point, refer to Critique at p. 90. 
82

 Trial Judgment, p. 3. 
83

 Trial Judgment, p. 4. 



 
88 

 

 

In addition, although the Judgment does not cite the relevant provisions under which the charges 

were laid, it can be reasonably estimated from the facts that the Accused were charged as count 

one under Section 7 (1) of the ACA 2000, with the Corrupt Acquisition of Wealth and as count 2,
84

 

under section 8(1) with Soliciting or Accepting an Advantage. 

 

This conclusion is based on the fact that under Section IV of the ACA 2000, entitled “Corrupt 

Practices”, the remaining sections concern no directly relevant provisions, i.e. S. 9; Using 

Influence for Contracts, S.10; Corrupting Public Officer, S. 11; Soliciting or Accepting Advantage 

for Public Officers etc., S. 12; Misappropriation of public funds or property, S. 13; 

Misappropriation of donor funds or property, S. 14; Impeding foreign investment, S. 15; Corrupt 

Transactions with Agents.  

 

The relevant provisions would therefore appear to be as follows. Section 7 (1) states that: “A public 

officer is guilty of the offence of corrupt acquisition of wealth if it is found, after investigation by 

the Commission, that he is in control or possession of any resources or property or in receipt of 

the benefit of any advantage which he may reasonably be suspected of having acquired or received 

corruptly or in circumstances which amount to an offence under this Act.” 

 

Further, section 8 (1) states that: “Any public officer who solicits or accepts any advantage as an 

inducement to or reward for or otherwise on account of his— 

a. performing or abstaining from performing or having performed or abstained from performing 

any act in his capacity as a public officer;  

b. expediting, delaying, hindering or preventing or having expedited, delayed, hindered or 

prevented, the performance of an act, whether by himself or by any other public officer in his 

capacity as a public officer; or  

c. assisting, favouring, hindering or delaying or having assisted, favoured, hindered or delayed, 

any person in the transaction of any business with a public body;  

is guilty of an offence. 

 

On the basis of the above deduction of which provisions were applied, the Prosecution’s statement 

that the maximum sentences for these offences could go up to 10 years imprisonment and fines up 

to Le30m or both,
85

 would appear to be mistaken, since such sentences only apply to crimes 

committed under ss. 14 and 15.
86

 Section 7 does not stipulate the range for an appropriate sentence 

                                                 
84

 Trial Judgment, pp. 1 and 5. One knows from their pleas and the sentences that they were charged with 2 counts.  
85

 Trial Judgment, p. 4. 
86

 14. Any public officer who knowingly—  

a. performs or abstains from performing any act in his capacity as a public officer;  

b. expedites, delays, hinders or prevents the performance of any act, whether by himself or by any other public officer, 

in his or that other public officer's capacity as a public officer; or  

c. assists, favours, hinders or delays any person in the transaction of any business with a public body,  

in order that a non-citizen investor or potential investor is coerced, compelled or induced to abandon his investment or, 

as the case may be, is prevented from proceeding with his initial investment, to the advantage of any other person is 

guilty of the offence of corruption in respect of foreign investment and shall be liable, on conviction, to a fine not 

exceeding thirty million leones or to imprisonment for a term not exceeding ten years or to both such fine and 

imprisonment.  
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or fine, since it applies to all offences under the Act. However, section 8 (2) which is the most 

fitting provision in these circumstances, would appear to be what should be referred to, to establish 

the appropriate sentence range since it is the more directly applicable provision of the two relevant 

provisions. Section 8 (2) states that: “Any public officer, who solicits or without the general or 

special permission of the President, accepts any advantage, is guilty of an offence and shall, upon 

summary conviction be sentenced to a fine not exceeding one million leones or to imprisonment for 

a term not exceeding one year or to both such fine and imprisonment.  

The Court also applies section 144 (2) of the Criminal Procedure Act of 1965, in granting the 

Attorney General’s application for trial of the facts by Judge alone instead of by Judge and Jury. 

Section 144 (2) of  the CPA 1965 states that: “Notwithstanding anything contained in section 143, 

in any case where a person is charged at any sessions of the Supreme Court with a criminal 

offence not punishable by death the Attorney-General, if he is of the opinion that the general 

interest of justice would be served thereby, may make an application to the Court for an order, 

which shall be made as of course, that any such person or persons shall be tried by such Court 

with the aid of assessors, or by a Judge alone, instead of by a Judge and jury.”  

Critique 

The case notes here highlight the atrocious state of case reporting in Sierra Leone. The 5 page 

notes are extraordinarily sparse, full of typographical and grammatical errors, omissions and 

unexplained abbreviations. 

 

The Court approached the issue of the Accuseds’ punishment with a fixed principle in mind, which 

is the insignificance of the amount unlawfully received by the Accused persons. It is submitted that 

the insignificance of the amount pertains to a determination of liability or guilt rather than to the 

meting out of penalties. The Accuseds’ liability is a nonissue here since both Accused concede that 

                                                                                                                                                                
15. (1) Any agent who, without lawful authority or reasonable excuse, solicits or accepts any advantage as an 

inducement to or reward for or otherwise on account of his—  

a. performing or abstaining from performing or having performed or abstained from performing any act in relation to 

his principal's affairs or business; or  

b. showing or abstaining from showing, or having shown or abstained from showing, favour or disfavour to any person 

in relation to his principal's affairs or business,  

is guilty of an offence.  

(2) Any person who, without lawful authority or reasonable excuse, offers any advantage to any agent as an 

inducement to or reward for or otherwise on account of the agent's—  

a. performing or abstaining from performing or having performed or abstained from performing any act in relation to 

this principal's affairs or business; or  

b. showing or abstaining from showing, or having shown or abstained from showing, favour or disfavour to any person 

in relation to his principal's affairs or business,  

is guilty of an offence.  

(3) Any person who knowingly gives to any agent, or an agent who knowingly uses, with intent to deceive his 

principal, any receipt, account, or other document in respect of which the principal is interested, and which contains 

any statement which is false or erroneous or defective in any material particular, and which to his knowledge is 

intended to mislead the principal, is guilty of an offence.  

(4) a person convicted of an offence under this section shall be liable on conviction to a fine not exceeding thirty 

million leones or to imprisonment for a term not exceeding ten years or to both such fine and imprisonment.  

(5) In this section— "agent" includes a public officer and any person employed by or acting for another; "principal" 

includes an employer. 
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the facts as narrated by the Prosecutor are correct. Since, the issue of guilt is essentially settled, the 

judgment would have benefited from more clarity with regard to the issue of, which mitigating 

circumstances were accepted or not and why, in the determination of fines. 

 

It is submitted the Prosecution erred in its representation of the maximum sentences attaching to 

the offences, but that even if the Prosecution had been correct, there is ample authority to the effect 

that fines should mainly reflect the gravity of the offence. Granted, gravity refers to more than just 

the sum forming the subject matter of the charges. Indeed, authorities indicate that the 

determination of fines should include considerations of the mitigating and aggravating 

circumstances, underscoring the principle that all surrounding circumstances should be factored in. 

Further, the offender’s means do matter when fixing a fine and it should not unduly affect his or 

her family.  Moreover, entering a guilty plea should operate to the Accuseds’ advantage in this 

regard, acting as a mitigating circumstance of sorts. 
87

 

 

The Court says that it "must not condone such acts", appearing to ground the sentences on the 

Prosecution’s submissions that the offences involved breaches of trust and were serious. It is 

unclear how the Accused violated public trust any more than any other Accused convicted under 

the ACA 2000/2008. Considering the salary scale of the two Accused, the penalties imposed on 

them are disproportionately higher than those imposed on other persons convicted under the ACA 

2000/2008. If it is the second attempt to bribe which results in the severity of the penalties, as an 

aggravating circumstance, it should be clearly spelt out, to avoid the preceding conclusion. There 

is no leniency exercised with regard to the appalling salaries of the Accused, who appear to be 

sacrificial lambs. Against the backdrop of other ACC cases where more has been at stake 

financially, this case sends the very message which the ACC was established partly to counteract; 

one’s means determine one’s access to justice. 

 

Of note is that unlike the Sesay and Conteh cases,
88

 where the Accused also pleaded not guilty, 

here the judge gives us a summation of facts, a tack which highlights the inconsistencies in the 

reporting or drafting methods of judgments. 

 

                                                 
87

 For affirmation of all these issues, see Notes at p.86. 
88

 Refer to pp. 218 and 228 respectively. 
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THE STATE v.  MATHEW M. MANNAH and MOHAMED S. KOROMA 

 

THE HIGH COURT OF SIERRA LEONE 

August 2006 

  

Exclusive role of admitted exhibits as bases for Court findings ˗ Mere filings not bases for Court 

findings ˗ Evidence tendered at committal stage delimits the scope of evidence for admission at 

trial stage ˗ Decision to not call evidence tendered at committal stage must not prejudice Defence ˗ 

Obligation to ensure presence in Court of all "witnesses listed at the back of the indictment"˗ 

Presumption of presidential permission attaching to the acceptance of gifts of a customary nature 

by Paramount Chiefs ˗ Circumstances defining gift as of a customary nature ˗ Relevant onus and 

standard of the burden of proof˗ Individual assessment of liability of multiple defendants˗ Personal 

circumstances discounted as factors in mitigation – Whether the Courts must acquit the Accused 

where the Prosecution fails to call all the "Witnesses listed at the back of the indictment"˗ 

Advantages amount to rewards and inducements where not necessary for the practical fulfilment of 

public obligations ˗ The Anti-Corruption Act 2000 (as amended), ss.8 (1) (a), (2), (3) & (4); s. 45 

and part 3 – The Sierra Leone Criminal Procedure Act 1965, s. 108, 111 (1), 117& 124 

 

 

Held  

Both Accused were found guilty. The 1
st
 Accused was sentenced to 3 months imprisonment on 

counts one and two respectively, to run concurrently. The 2
nd

 Accused was sentenced to 3 months 

imprisonment on counts three and four respectively, to run concurrently. The Court ordered that 

PW5’s money
89

 be refunded to him.   

 

Ratio Decidendi 
A critical analysis of the demeanour of the Accused and of Prosecution Witness testimonies 

reveals the absence of internal contradictions
90

 albeit minor inconsistencies as between them.
91

 The 

Court assessing PW3
92

, PW4 and PW5 as simple, elderly and rural people, noting that  PW3 and 

PW5 were opposing parties and that PW5 had already won out on the dispute,
93

 determined that 

PW5 had no reason to lie about the demands of both Accused in order to frame either of them. It 

therefore adjudged PW3, PW4 and PW5 to be reliable witnesses and as such dismissed the 1
st
 

Accused’s contention that the demands in question emanated from local Regent Chief Pa Roke 

Sesay.
94

 The Court was therefore satisfied beyond a reasonable doubt of the veracity of their 

evidence. In response to the Defence argument that the ACC Commissioner’s findings attributed 

the demand for the money and items to Pa Roke, the Court’s response was that in its 

                                                 
89

Exhibit E. 
90

Trial Judgment, p. 10; “They never contradicted themselves, in my view, materially.” 
91

Trial Judgment, p. 4; “There were minor inconsistencies watering in the Prosecution Witnesses testimony.” This 

appears to be the only way of making sense of this statement. 
92

 Idrisa Kanu. 
93

Trial Judgment, p.4; “PW5 actually won the case, regarding the bush” and at p. 10; “PW5 was a beneficiary in the 

bush dispute with PW3.” No further explanation is provided as to how and when the dispute ended up being resolved 

and how PW5 came to be the victor. 
94

 Trial Judgment, pp. 3-4. Regent Chief is used here in the same sense as a Regent Monarch; he rules during the 

minority, absence, or disability of a Chief. 
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determinations, it relied only on evidence admitted as exhibits, not merely filings by either party; 

material not admitted was beyond its deliberative competence.  

 

Upon evaluation of the evidence, the Court found that the 2
nd

 Accused demanded and received 

money from PW3 and PW5 as payment for a site visit, in his capacity as Senior District Officer, to 

the land forming the subject of the dispute between the two. The 2
nd

 Accused testified to receiving 

Le 200,000 from PW5, through Pa Roke Sesay, for his benefit as a Public Officer, in carrying out 

his official duties.
95

 However, in view of PW1’s
96

 testimony that the GOSL provided vehicles, 

offices and funds for the Officers to facilitate their work, the Court found that the Accused had 

abused their official oaths requiring honesty for the performance of their quasi-judicial functions 

concerning land disputes between members of the public. The Court held that this amounted to an 

abuse of their position of trust as Public Officers. 

 

The Court disagreed with Counsel for both Accused that sections 8 (3) and (4) of the ACA were 

applicable, since Pa Roke Sesay did not qualify under section 8 (3) of the ACA as a Paramount 

Chief and further since the money was not given for the benefit of Pa Roke Sesay in his capacity as 

Regent Chief.  

 

The Court’s did consider factors pled in mitigation such as the Accuseds’ first time offender status, 

their pleas for mercy, and the dependence of their large families. Nonetheless, it concluded that the 

Accused had ignored these personal circumstances and gone ahead to commit serious crimes by 

fleecing the poor of money and food.  

 

Notes 

A man accepting an office of trust concerning the public is answerable criminally to the King 

(State) for misbehavior in his office, no matter how that officer was appointed; Bembridge (1783) 

3 Doug 327.  It is a Common Law offence to bribe a public officer and for the officer to accept that 

bribe; Whitaker (1914) 3 KB 1283. In Common Law, the provision of consideration to a public 

officer, as an inducement or reward is considered as an act tending to corrupt; Andrew-Weatherfoil 

Ltd (1972) 1 WLR 118.  Fines should be measured against the gravity of the offence, with 

aggravating and mitigating circumstances considered; A-G’s Ref (No. 41 of 1994) (1995) 16 Cr 

App R (S) 792 and Messana (1981) 3 Cr App R (S) 88. The Court must always consider the 

offender’s own means and not his families’; Charambous (1984) 6 Cr App R S; before fixing the 

fine; King (1970) 1 WLR 1016. Determination of a fine must take into account, the damage done, 

prior record of the Accused, counterproductive effect, the offender’s plea, attitude and 

performance after the event; Yorkshire Water Services (2002) 2 Cr App R (S) 37. However, the 

application of a rigid formula to the calculation of a fine is incorrect; Chelmsford Crown Court ex 

parte Birchall (1989) 11 Cr App R. (S) 510.  

 

Committal proceedings are the means by which a magistrate’s court determines whether there is 

sufficient evidence against an Accused in respect of an indictable offence to justify standing trial; 

Blackstone’s Criminal Practice 2004, p.1227. Generally, in “committals with consideration of the 

evidence”, it is the Prosecution that is allowed to present its evidence, in the form of witness 

                                                 
95

 Trial Judgment, pp. 9-10; cross-examination. 
96

 Permanent Secretary and Boss of the 1
st
 Accused, at time of the dispute. 
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statements. In UK practice, section 5 C of the CPIA 1996 and section 97 (A) of the MCA 1980, 

authorise a Magistrate to secure a deposition by a summons or warrant, where a person is likely to 

be able to produce evidence helpful to the Prosecution but unwilling to; Blackstone’s, p. 1235. 

Similarly, section 117 of the Sierra Leone CPA 1965, allows the Court to compel the attendance of 

Prosecution witnesses not present in Court. In general Common Law practice, the Defence cannot 

adduce any evidence; Blackstone’s, p. 1234. Section 108 of the Sierra Leone Criminal Procedure 

Act 1965 refers to these “committal proceedings” as preliminary investigations.  

 

The procedure under the CPA 1965 as touched on by the Court in Mannah and Koroma, appears to 

be relatively comparable to the procedure set out in the UK Criminal Procedure and Investigations 

Act 1996, schedule 2, para. 1 (2) which makes the evidence collected at the committal stage, 

transferrable to the actual trial/evidence for the trial. This is because section 124 of the CPA, states 

that all evidence admitted at the stage of the preliminary investigation, shall be transmitted in 

proper time to the Supreme Court. Section 111 (1) of the SL CPA 1965 refers to the taking by the 

Magistrate’s Court of depositions/statements of Prosecution Witnesses, which may include 

answers in cross to the Defence. Section 115 of the SL CPA 1965 states that after the examination 

of Prosecution witnesses, the Court should read the charges to the Accused and invite the Accused 

to respond, informing him that he is not obliged to do so. However as per the CPA, these 

proceedings at the level of a Magistrate’s Court need not be thought of, exclusively in the sense of 

mirroring “committal proceedings”, since as per section 108 of the CPA, a Magistrate may opine 

that a matter nevertheless triable by a Magistrate should be tried before the Supreme Court.  

 

The phrase “witnesses whose names are on the back of the indictment,” means all those persons 

whose evidence was tendered at trial; Blackstone’s, p. 1451. By using a person’s evidence at 

committal proceedings, the Prosecution indicates that he is an intended prosecution witness for the 

trial, so that the Defence may hesitate to approach or take a statement from him and where the 

Prosecution fails to call said witness, the Defence, banking on that witness’ presence, may miss 

what they deem potentially helpful material: Blackstone’s, p. 1452. Counsel’s discretion not to call 

a witness on the back of the indictment, must be not exercised unfairly or so as to prejudice the 

Defence: Adel Mohammed El Dabbah v A-G for Palestine (1994) AC 156. The Prosecution is 

under no obligation to call witnesses whose statements were served upon the Defence as unused 

material but never formed part of the Prosecution case; Richardson (1994) 98 Cr App R 174. 

 

There is no obligation on the Prosecution to use all the evidence favoring its own case, at the 

committal stage; Epping and Harlow Justices, ex parte Massaro (1973) QB 433. By implication, 

at committal proceedings the Prosecution is not under an obligation to tender the evidence of all 

witnesses who appear to be credible and capable of giving evidence relevant to the case; 

Nugent (1977) 1 WLR 789.
97

 Under UK statutory law, a witness on the back of the indictment 

need not be called if the Prosecution anticipate being able to read his statement (CJA 1988, ss. 23 

and 24); Blackstone’s, p.1452. The Prosecution has a discretion to not call a witness on the back of 

the indictment if the witness’ lack of credibility becomes apparent during the period between 

committal and trial; Oliva (1965) 1 WLR 1028. Where the Prosecution decides that a witness at the 

back of the indictment is capable of belief, they must call him; Balmforth (1992) Crim LR 882; to 

                                                 
97

 So that the question of obligations to call Witnesses, only arises in relation to the subsequently delimited boundaries 

of the case, effectuated by the act of listing the names of witnesses at the back of the indictment or appending witness 

statements/depositions to it. Prior to that, there is no obligation relating to the wider pool of credible witnesses. 

http://www.google.com/url?sa=t&rct=j&q=cpia%201996&source=web&cd=1&sqi=2&ved=0CFAQFjAA&url=http%3A%2F%2Fwww.legislation.gov.uk%2Fukpga%2F1996%2F25%2Fcontents&ei=7-EYUNGEFu_P4QTKp4HYDA&usg=AFQjCNHerFdEVL1cAqJ-XK782ng9amrnhw
http://www.google.com/url?sa=t&rct=j&q=cpia%201996&source=web&cd=1&sqi=2&ved=0CFAQFjAA&url=http%3A%2F%2Fwww.legislation.gov.uk%2Fukpga%2F1996%2F25%2Fcontents&ei=7-EYUNGEFu_P4QTKp4HYDA&usg=AFQjCNHerFdEVL1cAqJ-XK782ng9amrnhw
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avoid a situation wherein the Defence end up not being able to cross him on evidence which earlier 

assisted the Prosecution since they will instead examine him in Chief; Blackstone’s, p.1453.
98

 On 

the other hand, the Prosecution is entitled to call witness it does not regard as credible/reliable; 

Cairns (2003) 1 WLR 796.  

In trial by jury, the Prosecution need not call a Witness on the back of the indictment, even if it 

regards him as credible, if his anticipated evidence would be likely to confuse the jury about the 

nature of the Prosecution case; Nugent (1977) 1 WLR 789 and Adel Muhammed El Dabbah v A-G 

for Palestine (1944) AC 156. 

Where the Prosecution is obliged to call or tender a witness, reading his statement may be an 

acceptable alternative; Armstrong (1995) Crim LR 831. If the Prosecution intend not to call a 

witness on the back of the indictment, they nonetheless have a duty to ensure that he is present at 

Court for trial (except if absent for reasons outside the control of the Prosecution), so that the 

Defence may call him is they wish; Oliva (1965) 1 WLR 1028. The Defence is then disadvantaged 

by possibly having the Prosecution attack that Witness’ evidence, instead of it, (the Defence), 

doing so; Blackstone’s, p. 1453. In the absence of a witness named on the back of the 

indictment, the trial can proceed; Cavanagh (1972) 1 WLR 676, since (even though said 

witness was credible), there was other evidence capable of proving the case, and since 

adjourning the case, until the point of the witness’ potential future availability, was no 

guarantee. The Court’s reasoning was that, the Defence benefited rather than suffered from the 

absence of this witness’ evidence. 

Cases referred to in Judgment 

Kelfala vs. R (1937-49) ACR–SL, 85. 

 

Summary of Facts  
The Accused were indicted on four counts under section 8 (1) of the ACA 2000 (as amended), 3 of 

which were for soliciting an advantage and the 4
th

 for accepting an advantage. The 1
st
 Accused was 

charged with counts one and two, with soliciting an advantage.  He is alleged on an unknown date 

between 1 to 31
st
 July 2001, at Port Loko District in Sierra Leone, to have solicited an advantage 

of Le500, 000, 1 male goat, 1 bag of rice, and 5 gallons of palm oil from PW3 as an inducement 

for acting in his capacity as a Public Officer.  The 2
nd

 Accused was charged with counts three and 

four for accepting an advantage. He is alleged on the 25
th

 January 2002 at Port Loko District, to 

                                                 
98

 On the basis of any witness statements or summaries thereof, attached to the indictment, it is submitted that it is not 

helpful to the Defence to call a Witness whose evidence it knows to be adverse to the Defence case, because try as it 

might, it will only likely end up eliciting evidence helpful to the Prosecution, during its direct examination of said 

witness. Due to the general rule in Common Law Jurisdictions against contesting or impeaching the evidence of one’s 

own witness in Chief/Direct, the Defence’s attempts at attacking the Prosecution case would be impeded. Further, even 

though it is possible for Counsel to impeach her own witness where the Judge declares such a witness to be hostile or 

adverse, pursuant to a prayer to that effect, in the usual course of events, a hostile witness is one who ends up 

surprising the party that called her, so that there needs to be a change between her statements and testimony. Only 

then, can the party who called that witness ask the Judge to declare her hostile. Testimonial evidence adverse to the 

Defence case which is consistent with the witness’ statements cannot therefore give rise to such a declaration. The 

only other possible limited grounds for making the declaration is where the Judge deems Witness’ demeanor in the 

box to indicate she is lying. On the other hand, the Defence would of course have been able to directly seek to elicit 

supporting material by directly attacking the witness' version of the facts in issue: 

http://www.deakin.edu.au/buslaw/law-essentials/resources/du-witnessexam.pdf 



 
103 

 

have solicited from PW3 the same advantages as the 1
st
 Accused as an inducement for acting in his 

capacity as a Public Servant. Further, the 2
nd

 Accused is charged with accepting Le200, 000 as an 

advantage. 

The Prosecution called 6 Witnesses. PW3 testified to competing for the same “farm bush”
99

 with 

PW5 and seeking the services of the 1
st
 Accused as adjudicator over this dispute. PW3 testified that 

the 1
st
 Accused summoned both parties to his office and demanded that PW5 deliver the 

aforementioned items and sum to Pa Roke Sesay. PW4
100

 testifies to being present during this 

meeting and confirms PW3’s account of it. PW5 confirmed in his testimony that the 1
st
 Accused 

did demand money and the food items.  PW3 and PW5 both testified that the 1
st
 Accused expressed 

his coming to settle their dispute as conditional upon their delivery of the items to Pa Roke Sesay. 

  

In their defence, the Accused relied on their statements made to the ACC Investigators. The 1
st
 

Accused in his statement to PW6
101

 admitted that his duties included settling disputes over land
102

 

and admitted to having a meeting with PW3, PW5 and Pa Roke Sesay. The 1
st
 Accused does 

however deny making the alleged demands, attributing them to Pa Roke Sesay. The 1
st
 Accused’s 

Defence argued that as per the ACC Commissioner’s findings, the extract of which was attached to 

the indictment, it was stated that it was Pa Roke who made the demands.  

 

PW3 testified that the 1
st
 Accused never settled the dispute so that he was referred to the 2

nd
 

Accused
103

 and that they raised Le20, 000 for fuel to facilitate the 2
nd

 Accused’s visit to the site, 

but that the 2
nd

 Accused refused the Le20, 000 and stated that he was to be given Le500,000, 5 

gallons of palm oil, 1 goat and 1 bag of rice for his services.
104

 PW4’s testimony is slightly 

different in that he states that he gave Le20, 000 to the 2
nd

 Accused, who although he accepted it, 

complained about its smallness and extended the time given to the parties to enable thorough 

acquisition and delivery of the items. PW5 testified that he gave Le200, 000 to Mr. Abdulla 

Bangura,
105

 who passed this on to Pa Roke Sesay, who in turn handed this over to the 2
nd

 Accused 

for a site visit. PW4 confirms the 2
nd

 Accused’s receipt of the sum of Le200, 000, stating that the 

2
nd

 Accused never came.
106

 The 2
nd

 Accused in his statements
107

 accepted receiving the Le200, 

000
108

 for the purpose of visiting the disputed land. Defence counsel for the 2
nd

 Accused submitted 

that there was insufficient evidence to implicate his client and that the inconsistencies in the 

Prosecution case required an acquittal. 

 

 

                                                 
99

This would be a bush area used for farming. 
100

 PW4’s role or identity is not expressly stated in the Judgment. Instead statements referring PW4 raise a probability 

of his being Pa Roke Sesay, since PW4 is persona central the plot, (refer to FN 106 below). We are told that “PW4 

handed the Le20, 000 to the 2
nd

 Accused” at p. 9 of the Trial Judgment and that the 1
st
 Accused in his statement, 

admitted as exhibit F, “acknowledged meeting the parties with Pa Roke Sesay”; at p. 5 of the Trial Judgment. 
101

 ACC Investigator; Exhibit F. 
102

 Trial Judgment, p.5; “bush dispute”. 
103

 Unclear from the Judgment who referred the parties to the 2
nd

 Accused.  
104

 A visit to settle the dispute. 
105

 As per FN 100 above, it is unlikely that Mr. Abdulla Bangura was PW4. Surprisingly, it appears as though he was 

not called as a witness. 
106

  These preceding statements further buttress the point that PW4 was indeed Pa Roke Sesay. 
107

 Trial Judgment, p. 9; Exhibits A, B and C. The 2
nd

 Accused also confirmed this in cross-examination. 
108

 Exhibit E. 
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Application of Law 
Given multiple defendants, the Court considered the case against each defendant separately, count 

by count. The Court identified the onus of the burden of proof as incumbent on the Prosecution in 

such criminal trials. As such, the Accused bore no legal burden with regard to proving their 

innocence. The Court identified the relevant standard of this burden as being proof beyond 

reasonable doubt, which meant that any doubt as to the guilt of the Accused should result in their 

acquittal.  

 

The Court proceeded to evaluate whether elements of the offence set out in Section 8(1) of the 

ACA 2000 had been satisfied. Accordingly, as per the Court’s interpretation of section 8 (1), the 

Accused firstly, must be a Public Officer, secondly, have solicited or accepted a reward/advantage 

and thirdly, that reward/advantage should have been aimed at inducing him to perform or abstain 

from performing an act/acts in his capacity as a Public Officer, or, in order to reward him for 

having performed or abstained from performing said act/s. 

In actuality section 8 more elaborately states:  

“(1) Any public officer who solicits or accepts any advantage as an inducement to or reward for or 

otherwise on account of his—  

a. performing or abstaining from performing or having performed or abstained from performing 

any act in his capacity as a public officer;  

b. expediting, delaying, hindering or preventing or having expedited, delayed, hindered or 

prevented, the performance of an act, whether by himself or by any other public officer in his 

capacity as a public officer; or  

c. assisting, favouring, hindering or delaying or having assisted, favoured, hindered or delayed, 

any person in the transaction of any business with a public body;  

is guilty of an offence.  

(2) Any public officer, who solicits or without the general or special permission of the President, 

accepts any advantage, is guilty of an offence and shall, upon summary conviction be sentenced to 

a fine not exceeding one million leones or to imprisonment for a term not exceeding one year or to 

both such fine and imprisonment.” 

 

With regard to the first limb; the Court found that the Prosecution proved beyond reasonable doubt 

that the 1
st
 Accused was a public officer since the 1

st
 Accused confirmed it in his ACC statement

109
 

as did PW1 in his testimony. The Court made a similar finding in relation to the 2
nd

 Accused since 

the 2
nd

 Accused admitted to being a public officer in his statements,
110 

a fact also testified to by 

PW1.  

 

Applying the second and third criteria as identified by the Court to the evidence, the Court 

determined on the basis of PW3, PW4 and PW5’s evidence concerning the demands made by the 

1
st
 Accused; specifically  PW3 and PW5’s testimony that  the 1

st
 Accused had demanded the items 

be handed over to Pa Roke Sesay as a precondition for his site visit; and on the basis that the 

presumption in sections 8 (3) and (4) do not apply; that the Prosecution had indeed proved the 2
nd

 

ingredient of section 8 (1) i.e. soliciting a reward, as well as, proved the 3
rd

 ingredient of section 8 

(1), which was the inducing/inducement of performance or non-performance. The Prosecution 
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 Trial Judgment, p.2: Exhibit F. 
110

 Trial Judgment, p.8: Exhibits A. B and C.  
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had therefore proven the offence of soliciting an advantage under section 8 (1) (a)
111

 of the ACA, 

i.e. counts one and two, beyond reasonable doubt  

 

With regard to counts three and four, the Court applied its understanding of the cited provisions to 

the evidence of PW3 and PW4 that the 2
nd

 Accused demanded the named items, in exchange for a 

site visit; the 2
nd

 Accused’s own acknowledgement of the receipt of Le200, 000 in exchange for a 

site visit and PW5’s evidence that he gave Le200, 000 to the 2
nd

 Accused in exchange for a site 

visit.  This evidence led the Court to conclude that the fact of the 2
nd

 Accused’s demanding or in 

other words soliciting, and accepting, money from PW3 and PW5, had been proven, so that the 

Prosecution had proved counts three and four against the 2
nd

 Accused beyond reasonable doubt.  

 

The Defence attempted to rely on sections 8(3) and (4) of the ACA in an attempt to legitimise the 

transferral of the items to Pa Roke, since those provisions do legitimise gifts being made to Chiefs, 

according such gifts the presumption of presidential permission. Section 8 (3) states that; “The 

general permission of the President is deemed to have been granted for the acceptance of gifts of a 

customary nature by Paramount Chiefs.” Section 8 (4) states that; “For the purposes of subsection 

(3), a gift is not of a customary nature unless given in circumstances recognised as appropriate by 

custom.”  

 

The Court stressed that the aforementioned sections legitimised such gifts only where they were 

made to Paramount Chiefs, for their own personal benefit and not on behalf of a 3
rd

 party. The 

Court noted that Pa Roke Sesay was not a Paramount Chief and that PW3, PW4 and PW5 testified 

that the items were for were to be received not for the Chief’s benefit, but for the 1
st
 Accused. The 

Court had concluded that as a result, the Prosecution had proved the count on accepting an 

advantage contrary to section 8 (1), beyond reasonable doubt.  

 

The Defence argued that the West African Court of Appeal had decided in Kelfala vs. R. (1937-49) 

ACR–SL, 85, that where a Prosecution fails to call all the witnesses listed at the back of the 

indictment, the Accused should be acquitted. The Court here conceded that the finding in 

Kelfala did confirm the principle argued by the Defence, since it had been held that in the absence 

of special circumstances, all witnesses listed at the back of an indictment as Prosecution witnesses 

must be made available in Court even if the Prosecution does not wish to call them as witnesses. 

The Court did accept that Kelfala was binding upon it, but distinguished the articulated principle as 

emerging from dissimilar circumstances. The Court distinguished Kelfala from the present 

instance in that, principally, Kelfala was a murder case brought under the Criminal Procedure Act 

which required lower courts to conduct preliminary investigations, but in Mannah and Koroma, 

the case was brought under part 3 of the Anti-Corruption Act, which eliminated this and other 

procedures, in what this Court deems, the interests of expedited proceedings.
112

  Secondly, the 
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 Trial Judgment, p.5: This is the only reference to the more specific provision of section 8 (1) (a) and not just section 

8 (1), making it clear only at this point that the Accused were not charged with trading other possible forms of their 

actions, under 8 (1) (b) and (c), as against inducements.   
112

 Part 3, entitled; “Functions of Commission” elaborates briefly on the investigatory powers of the Commission. 

Section 5 (1) states that the objet for which  the Commission is established, is to investigate instances of alleged or 

suspected corruption referred to it by any person or authority or which has come to its attention, whether by complaint 

or otherwise. Section 2 (a) states that, without prejudice to the generality of subsection (1), it shall be the function of 

the Commission to examine the practices and procedures of Government Ministries, departments and other public 

bodies, in order to secure a revision of those practices and procedures which, in the opinion of the Commissioner, may 
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Judgment dating from 1939, during the colonial era, is antiquated. In Kelfala, the practice of 

preliminary investigations by the committing lower court was for all witnesses including those not 

called by the Prosecution to be examined.
113

 

 

Critique 

Although the 1
st
 Accused’s Defence argued that the extract of the ACC Commissioner’s findings, 

attributed the demand for the money and items to Pa Roke, the Court ruled that material not 

admitted as exhibits were beyond its deliberative competence. This raises questions about whether 

the Defence did not exercise due diligence by failing to seek to have the Commissioner’s findings 

admitted as evidence, and whether it only raised the issue in its final closing submissions. 

 

The 2
nd

 Accused in his statements and testimony admitted to receiving Le 200,000 from PW5, 

through Pa Roke Sesay, for his benefit as a Senior District Officer, in carrying out his official 

duties, i.e. a site visit for the purposes of resolving a land dispute. PW1 on the other hand testified 

that the GOSL provided vehicles, offices and funds for the Officers to facilitate their work. The 

Court therefore decided that the 2
nd

 Accused’s acceptance of money for performance of his official 

duty, constituted a crime, since the money was not vital to ﴾the acquisition of any of the logistics 

that would enable﴿ performance of the assignment. This meant that the accepted money would only 

personally benefit the recipient and not aid the actual performance of his duties. By contrast, the 

2
nd

 Accused’s defence argument appears to be that he could not be liable for counts one and two 

since the advantage, he requested/solicited and accepted was not an inducement to, or reward for, 

performance but a practical necessity. The Court less than openly addresses this argument through 

reliance on PW1’s testimony, but it is submitted that more openly confronting this aspect of the 2
nd

 

Accused’s defence argument, would have warranted a reliance on the “presumption of corruption”, 

under s. 45 of ACA 2000 which states that: “Where in any proceedings for an offence under this 

Act, it is proved that the Accused gave or accepted an advantage, the advantage shall be presumed 

to have been given or accepted as such inducement or reward as is alleged in the particulars of the 

offence, unless the contrary is proved.” Compounding witness’ testimony with this presumption 

would have added fortitude to the Prosecution’s case. 

 

The Court’s findings that the Accused had abused their official oaths requiring honesty for the 

performance of their quasi-judicial functions and abused their position of trust as Public Officers, 

were not offences under the ACA 2000/8 and would be equally true of all corruption offences 

committed by public officers, but here are mentioned to perhaps better clarify the sentences. 

 

The Court distinguished Kelfala from the present instance. Kelfala which made the presence of all 

witnesses listed at the back of the indictment mandatory, even if the Prosecution did not intend to 

call them all as witnesses, only applied where lower courts had conducted preliminary 

investigations, so that the evidence elicited by the Prosecution at that stage, would have been relied 

upon by the Defence in the preparation of its own case. For the Prosecution to not stay faithful to 

its original list would be to prejudice the defence. Nonetheless, the many precedents allowing for 

                                                                                                                                                                
lead to corrupt practices, and to advise the heads of such Ministries, departments and other public bodies thereon. 

Section 3 sets out the Commission’s discretion to decline or proceed further with any investigation into any complaint 

alleging an offence under the ACA. 
113

 It is submitted that there would be grounds for acquitting the Accused where there was a failure to follow the usual 

practice down as required procedure in Criminal Procedure Act. 
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exceptions to the Prosecution’s obligation to call witnesses or ensure their presence were not 

discussed at all in attempting to distinguish Kelfala.
114
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 See Notes, above at pp. 100-101. 
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THE STATE v.  ISAIAH KING SAMBO 

 

THE HIGH COURT OF SIERRA LEONE 

JUSTICE C A ADEMUSU 

14 December 2007  

 

Corrupting a Public Officer – Offering an advantage to a Public Officer- Gifts as bribes so as to 

obtain a favour- Remand in custody –Bail - Exculpation of Accused due to deception by others 

motivating his conduct - Reliance on consistency between Accused’s interviews and testimony – 

Mistake as to the facts –  Prosecution’s Burden of Proof - Need to disprove Accused’s Defence- 

Accused’s due process rights includes exhausting all available potentially exculpatory areas – 

Restitution of exhibits to Accused- Whether the preferment of charges should be grounded in 

legislative intent – Justice as prevailing consideration in assessing culpability of Accused – 

Whether it is possible to rebut the presumption of commission of an offence by raising a defence of 

Mistake – Whether Justice is best  served by ascertaining legislative intent or the application of 

legal formulae - Whether necessary to ascertain the motivation behind the preferment of charges - 

The Anti-Corruption Act 2000 (as amended), ss. 10, 11(2), 12 and 45 

 

 

Held  

The Accused was acquitted on each count and discharged. The Court ordered the restitution of the 

trial exhibits to the Accused.  

 

Ratio Decidendi 
The Court reasoned that it was Magistrate Fisher’s desire to demonstrate his moral probity that had 

strongly motivated these proceedings. It therefore admonished against bringing any such further 

“time wasting” proceedings. While it recognised that the Accused fulfilled the technical 

requirements for the attribution of guilt, the Court nonetheless felt that in the exercise of the 

administration of justice,
115

 it was pertinent to look to the legislative intent behind the legal 

provision in question, that intent being in this instance, the creation of efforts that would constitute 

a campaign to wipe out corruption. 

 

The Court accepted the veracity of the Accused’s Police Interviews, in finding that the Accused 

did not possess the requisite criminal intent for bribery; the Accused had stated that he was not 

motivated by a desire to find favour with Fisher as he was confident in the ability of his 2 solicitors 

to represent him in the Immigration matter before Fisher. The Accused in taking drinks
116

 to 

Fisher’s house, had simply succumbed to pressure from the Court Clerk and Fisher’s personal 

Security. The Court accepted the Accused’s statement that he was simply obliging the requests of 

the Clerk and Security in good faith. The Court had no doubt that the Clerk and Security used the 

Accused for their financial benefit; without them, the Accused would not have known of Fisher’s 

impending marriage and Fisher’s address. The Judge reasoned that as the Accused was genuinely 

mistaken as to the facts, he could not have known his acts were unlawful; mistake as to the facts 

needs only be subjective; R v. Williams (1987) 3 A.U. E.R. 411. 
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  This could be seen as the larger concentric circle framing the question of the determination of guilt. 
116

 Exhibit B. 
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In light of the Prosecution’s failure to disprove the Accused’s allegations, to produce the Clerk or 

Security for examination, cross-examination, or in the alternative, produce evidence that the 

Accused had been given an opportunity to identify them, the Court was not satisfied that Justice 

had been done to the Accused. The Accused’s description of his detention by the CID on 19
th

 

March 2006, and of Fisher restricting his bail on the 20
th

 March and sending him to Pademba Road 

Prison on remand until 22
nd

 March 2006, combined with the aforementioned absence of due 

safeguards reinforced the Court’s reasoning.
117

 

 

Notes 

The offer and acceptance of a bribe of a holder of a public office is a Common Law offence; 

Whitaker (1914) 3 KB 1283; Lancaster (1890) 16 Cox CC 37. Blackstone’s states that it is 

possible to try the offeror for an attempt to bribe where the offer is rejected.
118

 An attempt is the 

comission of an act more than merely preparatory to the offence; DPP v Stonehouse (1978) AC 55 

and the mens rea for a crime of attempt is intent; Pearman (1984) 80 Cr App 2 259. Innocent 

receipt of an intended corrupt gift renders only the giver guilty; Millray Window Cleaning Co. Ltd 

(1962) Crim LR 99. Evidence of an Accused’s previous misconduct is admissible as similar fact 

evidence; Makin v. AG for New South Wales (1894) AC 57, as is evidence of bad character; Lewis 

(1982) 76 Cr App R 33.  However, the evidence should do more than suggest that the Accused is 

likely to commit the offence  and should be part of the proof that he did commit it;  Thompson v 

The King (1918) AC 221.  For Mistake of Fact to apply the Accused must have an honest belief as 

to the circumstances which negative the intent to act unlawfully. 

 

The Rule Against narrative dictates that the fact that the Accused has said the same thing to 

someone else on a previous occasion does not confirm his evidence; Roberts (1942) 1 All ER 187.  

A purely exculpatory statement is admissible as evidence of the reaction of the Accused to the 

allegations; Storey (1968) 52 Cr App R 334, but not as evidence of the consistency of the 

Accused’s Defence.
119

 Self-serving statements, carefully drafted by Counsel or dictated in the 

latter’s presence are inadmissible; Newsome (1980) 71 Cr App R 325. 

 

The proper construction of a statute is question of Law, but the meaning of an ordinary word of the 

English Language is not a question of Law: Brutus v. Cozens (1973) AC 854. An interpretation of 

the word can only be sidelined if it is so unreasonable as to engender a perverse conviction; 

Blackstone’s p.2005. Judicial notice of facts of common knowledge is lawful: Luffe (1807) 8 East 

193; Judicial Notice on reference to extraneous sources of information:  Brandao v Barnett (1846) 

12 C1 & F787. Magistrates can use of personal knowledge of matters in the locality; Ingram v 

Percival (1969) 1 QB 548. A Judge has no power to refuse as a matter of policy, to allow a 

prosecution to proceed. If the Prosecution amounts to an abuse of process and is oppressive and 

vexatious, the judge can intervene; Connelly v. DPP (1964) AC 1254. Regarding the Accused’s 

loss of his best opportunity to test the credibility of the allegations, due to the destruction of 

evidence by the Police; T (Michael John) (2000) Crim LR 832. Where evidence is maliciously 
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 For a thorough discussion of a counter-approach to that taken by the Court regarding the roles of the Security Guard 

and Clerk, refer to Critique at pp.130-142. 
118

 Blackstone’s Criminal Practice 2004, Oxford, p. 709. 
119

 Blackstone’s Criminal Practice 2004, Oxford, p. 2091, also stating that none are duty bound to consider such a 

statement as a factor for consideration in reaching a conclusion; citing in contrast Donaldson (1976) 64 Cr APP R 59 

and Squire (1990) Crim LR 341. 
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affected, there can be an abuse of process; Medway (2000) Crim LR 415.
120

 The Judge may invite 

the Prosecution to call a particular witness, or if they refuse, call the witness directly; Olivia (1965) 

1 WLR 1028.
121

  For restitution to be ordered, the items must be shown to belong to the offender; 

Lewis (1975) Crim LR 353.   

 

Cases referred to in Judgment 

R v. Williams (1987) 3 AU. E.R. 411 

R v Carr Briant (1943) 29 Cr. App R. 

Sodeman R (1936) Z. AU. E.R.1130  

R v. Patterson (1962) ALL E.R. 340. 

 

Summary of Facts  
The Accused was charged under Count 1 contrary to Section 10 of the ACA 2000 (as amended) 

with Corrupting a Public Officer and under Count 2, contrary to Section 11(2) with Offering an 

Advantage. The Prosecution alleged that while the Accused’s matter was pending before the 

Magistrate Court No. 1 A in Freetown, the Accused, on 19 March 2006 delivered 10 crates of soft 

drinks and 4 bottles of wine valuing Le390, 600 to the premises of Magistrate Adrian Fisher, with 

the intent to influence him
122

 and offered an advantage to Magistrate Fisher, which the latter was 

not authorised to receive.
123

 The Accused pleaded Not Guilty to both Counts.  

 

The Prosecution’s case consisted of 6 witnesses. First, PW1
124

 testified to seeing the Accused 

outside his home on 5
th

 March 2006, around 10:30 pm, the day before the Accused was due for his 

Court appearance before PW1 for passport offences. PW1 said he felt the Accused had unlawful 

motivations for being there as he never invited the Accused. PW1 said he sent his Watchman to the 

Accused and as a result of the response,
125

 he told the Watchman to tell the Accused that he was 

not keeping Court in his house. PW1 says that 2 weeks later, he found drinks outside his front door 

and a letter from the Accused to PW1, which he handed over to the CID.  This is confirmed by 

PW6
126

 who worked as house help inside Fisher’s compound, who testified that he found the 

Accused in front of Fisher’s gate and that the Accused told him that he had come with 10 crates 

soft drinks, 4 bottles of wine for Fisher and an envelope. PW6 said that he PW6 placed these items 

before Fisher’s front door and later handed Fisher the envelope.
127

 PW1 considered the gifts as 

bribery.
128

 PW1 denied receiving money from the Accused in person or his behalf.
129

 PW1 

                                                 
120

 In this instance, not produced, or the opportunity to challenge particular evidence was simply not provided. 
121

 As per Blackstone’s this would appear to apply to Witnesses who had been listed at the back of the indictment; p. 

1454. 
122 

 Under Section 10 of the ACA 2000, the Accused needs to, while having dealings with a Public Body, have given 

an advantage to a Public Officer in order to influence her. Refer to Application of Law at p.128 and Critique at para. 

9, p. 134. 
123 

Under Section 11 (2), the Accused needs to offer an advantage to a Public Officer, which that Officer is not 

lawfully authorized to receive. Refer to Application of Law at p. 128. 
124 

Magistrate Adrian Fisher. 
125

 Trial Judgment p. 2. As critical as this piece of evidence is, it is impossible to glean from the Judgment what the 

Accused said to the Watchman sent to him by Fisher. 
126

 Abu Banba Sesay.  
127

 Trial Judgment p. 7.  A photocopy of the aforementioned letter was admitted as Exhibit C.  Curiously, Trial 

Judgment p. 7 states that; “The letter in the envelope was put in evidence but only photocopy of it, was admitted as 

exhibit C.” 
128

 As per Exhibit A; the Accused’s interview. 
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proceeded to identify, in Court the drinks alleged to constitute the bribe. PW2
130

 confirmed her 

husband PW1’s testimony that they met the Accused at their gate on 5
th

 March 2006. She said 

PW1 told her the Accused had a case before him and that PW1 ordered the Watchman to not let 

anyone through the gates.  

 

PW3
131

 tendered the Accused’s interview of 22
nd

 March 2006
132

 in which the Accused denied 

trying to bribe Fisher but admitted having a case before him.  In Exhibit A, the Accused strongly 

denied intending to bribe Fisher.  The Accused said that Fisher’s Security gave him Fisher’s 

address, saying the Accused should meet him
133

 there at 10 pm. When the Accused did not show, 

the Security got upset, saying that Fisher had been waiting. The Security and the Clerk told the 

Accused about Fisher’s imminent wedding, saying that Fisher wanted the Accused’s financial 

assistance.
134

 In compliance, the Accused gave to the Clerk Le 200,000 to be delivered to Fisher, 

which the Clerk confirmed Fisher had received, saying it was too small. The Security also 

confirmed Fisher’s receipt of this sum, but then asked the Accused to buy phone cards for Fisher 

as Fisher wanted to call the Accused. The Accused consequently gave the Security Le100, 000 and 

phone cards worth Le24, 000,
135

 receipt of which by Fisher was confirmed by the Security, saying 

Fisher promised to call, but Fisher did not. After 2 days, the Security told the Accused that Fisher 

wanted to see the Accused at home at 10pm and gave him the written address. The Security 

advised the Accused to write a letter to Fisher; when the Accused did not do so, he said the 

Accused was not serious. Consequently, the Accused obliged and wrote a letter with all his 

requests.
136

 In his testimony, the Accused stated that the Clerk advised him to send a wedding 

gift.
137

 Subsequently, the Accused took the letter, 10 crates of soft drinks and 4 bottles of wine as a 

wedding gift to Fisher’s house, where he was from 10pm till 12am.
138

  On 19
th

 March 2006, the 

Accused was detained by CID in respect of the gifts. As regards the pending immigration matter, 

he was taken to appear before Fisher in Court on the 20
th

 March 2006, where Fisher restricted his 

bail and sent him to Pademba Road Prison on remand. It was only on the 2
nd

 April 2006, that the 

Accused was withdrawn from Pademba Road Prison. The Accused was finally charged with 

corruption offences under the ACA on 7 November 2006.
139

 The Accused also stated that the 

Clerk and Security invited him more than four times to go see Fisher, and although he would not 

be able to remember their names, he would be able to identify them.
140

 

                                                                                                                                                                
129 

Trial Judgment p.2; Cross-examination. 
130

 Mrs. Doris Fisher. 
131 

Detective Sergeant Mohamed Kargbo Allieu. The Prosecution also called ACC Exhibits Officer, Ibrahim Bangura 

as PW5, who only tendered in the drinks the Accused took to Fishers’ house as evidence; Trial Judgment, p.7, no 

indication of what this was labeled as. 
132

As per Exhibit A.  
133

 Trial Judgment p. 3; Exhibit A, where presumably, “him” refers to the Accused and Fisher given the context, and 

not to the Accused and the Security. 
134

 Trial Judgment, pp.3-4; Exhibit A. The wedding was scheduled and did indeed take place on 1
st
 April 2006, a fact 

of which the Court took Judicial Notice; Trial Judgment, p. 10. (There appears to be a typo here in the Judgment, as it 

states 2011). 
135

 Trial Judgment, p.4; Exhibit A, where the Accused provided the names of two visual witnesses to this fact.  
136

 Trial Judgment, pp.4-5; Exhibit A, 
137

 Trial Judgment, p.8; Cross-examination.  
138

 Trial Judgment, p.4; Exhibit A. Fisher’s address is down as 6 Sheriff Drive, Malama Lumley. Trial Judgment, pp.4 

and 7. 
139

 Trial Judgment, pp. 5-6. 
140 

Trial Judgment, p.6; Exhibit B, Accused’s statement apparently dated 7
th

 November 2006. 
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The Accused testified in his own Defence. His testimony aligns with his police interviews; that he 

acted at the instance of Fisher’s Clerk and Security who passed on to him, Fisher’s wedding 

invitation, which he said he gave to the Police.
141

 The Accused testified that each time they spoke, 

the Clerk would give the impression of shuttling and relaying messages between the Accused and 

Fisher. The Accused disagreed that the nature of his letter to Fisher was to seek a favour, even 

though the letter is described by the Judge as asking that the Accused’s immigration matter in front 

of Fisher be thrown out of court or adjourned.
142

 The Accused produced a copy of his letter to 

Fisher.
143

  

 

Application of Law 

The Accused was charged Count 1 contrary to Section 10 of the ACA 2000 (as amended) with 

Corrupting a Public Officer. Section 10 provides that: “Any person who, while having dealings of 

any kind with any public body, gives an advantage to a Public Officer or any other person to 

influence any Public Officer is guilty of an offence.”
 144

 

 

The Accused was further charged under Count 2, contrary to Section 11(2) of the ACA 2000 (as 

amended) with Offering an Advantage. Section 12 provides that; “Any person who offers an 

advantage to any Public Officer which the Public Officer is not authorised to receive by Law is 

guilty of an offence”.
145

 

 

The Court stated that as this was a statutory offence, it was necessary to take into consideration, 

the “presumption of corruption”, under Section 45 of the ACA 2000 which stated that: “Where in 

any proceedings for an offence under this Act, it is proved that the Accused gave or accepted an 

advantage, the advantage shall be presumed to have been given or accepted as such inducement or 

reward as is alleged in the particulars of the offence, unless the contrary is proved.” 
146

 Its effect 

was that where the element of “giving” or “accepting” was established, it made it incumbent upon 

the Accused to rebut the presumption that the object concerned did indeed constitute an advantage 

and to rebut the presumption that there was an intention to influence underlying the transaction.   

 

The Court elaborates on the nature of the burden of the Prosecution should it seek to rebut the 

“presumption of corruption”, in R v. Carr Briant (1943) 29 Cr. App R. 71; citing the paragraph of 

that Judgment, which provides as follows: “ In our Judgment, in any case where either by statute or 

at Common Law, some matter is presumed against an Accused person, “unless the contrary is 

proved”, the Jury should be directed that it is for them to decide whether the contrary has been 

proved, that the burden of proof required is less than that required of the Prosecution in proving the 
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 Trial Judgment, p.7; There is no indication from the judgment that this critical piece of evidence was admitted as an 

exhibit. 
142

 Trial Judgment, pp.7 and 8. 
143

 Trial Judgment, p.7; Exhibit D.  See also Trial Judgment, p.6; where PW4 Belinda Hebron, also produced and 

tendered a copy of the Accused’s letter to Fisher, as Exhibit C and also tendered the Accused’s statement apparently 

dated 7
th

 November 2006, as Exhibit B. 
144

 For a further discussion of this provision see Critique at pp. 134-135, paras.10-11. 
145

 For a discussion of the choice of charges preferred by the Prosecution, the interaction between the legal provisions 

of the charges and whether alternative legal provisions would not have better suited the factual circumstances, see 

Critique at pp.130-139. 
146

 Ibid. 
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case beyond reasonable doubt; and that the burden may be discharged by the evidence satisfying 

the jury of the probability of that which the Accused is called upon to establish.”
147

 The Court 

notes that R v. Carr Briant has been followed in subsequent cases which have further enhanced the 

cited principle, since they have held that the burden is no more than that which rests upon a party 

in a civil action; Sodeman R (1936) Z. AU. E.R.1130 and R v. Patterson (1962) ALL E.R. 340. 

The combined effect of these authorities is that, they make it explicit that where the “presumption 

of corruption” is established by the facts, and where the Accused seeks to rebut said presumption, 

the burden of proof which his evidence needs to meet, is that of the balance of probabilities, i.e. the 

Accused must establish that there is an equal probability, that although the he did “give”, such 

giving was not intended to constitute an advantage to the receiver.  

 

                                                 
147

 Trial Judgment, p.9, where the Court refers to R v. Carr Briant (1943) 29 Cr. App R. 71, p. 76.  
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Critique 
A reading of Sambo would appear to be instantly jarring to any reader. From a lay perspective, it is 

difficult to see how the circumstances could have more clearly pointed out to an incidence of 

bribery. The account immediately begs the question as to how an apparently mathematically 

accurate application of the Law could result in such a mystifying decision.
148

 Such an intuitively 

discomfiting decision, does indeed upon further dissection, reveal fundamental errors in legal 

reasoning. These errors appear to stem from a lack of thoroughness in the identification of the 

applicable law. In addition, the application of the defence of Mistake so as to negate the requisite 

intention for the offence of Corrupting and Offering an advantage to a public officer is strikingly 

superficial. It could be surmised that the near outrageous gaps in the application of the law, would 

easily enough have been filled by intuitively driven and committed research. It is almost as if the 

dictates of common sense which weighed heavily in the opposite direction and thereby should 

have compelled the giving of greater attention to the substance of the requirement for intention, 

and the substance of the defence of Mistake, were simply ignored. Indeed, a decision so far 

removed from the veritable application of principles derived from common sense and pragmatism 

recognised in the Common Law and other legal traditions as this analysis will show, tends to the 

conclusion that Sambo embodies a prejudiced application of the law, wherein, for reasons 

unknown to the reader, the Judge was predisposed towards ruling in favour of the Defendant. This 

appears to be a persuasive explanation of the reason why the Law was not examined and applied in 

all its relevant intricacies, and why the Judge preferred instead to envelope the facts in the mere 

dermis of the notion of Mistake. 

 

It is submitted that, a thorough understanding of the dynamic between the Defence of Mistake and 

the mental element of criminal offences generally, would have offered up multiple modes of 

approaching the question of whether the Accused actually possessed the requisite Mens Rea and 

the question of his overall guilt for the offences charged. The fact of the existence of these 

different modes of tackling the same issue, all being similarly inclined and weighing collectively in 

favour of a finding of guilt on the part of the Accused, in practical terms, indicates the less than 

suitable treatment given to the facts by the Court and its potentially disruptive effect, both in terms 

of social policy and the patterns established by case law, if the Court’s approach in Sambo is to be 

given precedential value. 

 

What should be noted is that i.) the law as it stands was misidentified ii.) and even in that 

misidentified form was only superficially applied and iii.) the necessary links in the evidence  

(which even subject to a misidentified application of the law would at the very least have thrown in 

doubt the credibility of that law opted for), were not expressed.  Instead testimonial evidence 

which was largely consistent and sharing a blatantly obvious point of convergence was instead 

sparsely treated. This is not surprising since an in depth assessment of the evidence would have 

been incompatible with the verdict. Consequently, the paucity of the approach to weighing 

evidence all the more points to a predisposition on the part of the Judge.   

 

                                                 
148

 It is notable that the Court found that the Accused may have fulfilled the technical requirements for the attribution 

of guilt but felt that the administration of justice required in the determination of guilt, consideration also of the 

legislative intent behind the provision. The technical presence of guilt therefore was discounted since the trial was not 

motivated by compliance with the legislative intent. This is discussed further at Critique, pp.140-142 below. 
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The alternate and sometimes overlapping modes of analysis are as follows:  

 

I.       Firstly, section 45 of the ACA 2000 sets up a presumption of Corruption by stating that; 

“Where, in any proceedings for an offence under this Act, it is proved that the accused 

gave or accepted an advantage, the advantage shall be presumed to have been given or 

accepted as such inducement or reward as is alleged in the particulars of the offence 

unless the contrary is proved.” Applying the elements of section 45 to Sambo therefore, 

it is clear that the Accused should have given an advantage. On the basis of the charges 

against Sambo, that advantage is presumed to be an inducement or reward for reasons 

cited in the particulars of the offence. This presumption holds unless the Defence can 

prove the contrary, and naturally, the Defence must do so on a balance of probabilities. 

Since the Accused admitted to giving the items cited in the charges as a wedding gift and 

said items were admitted in evidence, there is no question as to whether or not the 

presumption could be established here. 

 

II.       Ordinarily, criminal trials operate on the basis of the presumption of innocence, so that 

the burden of proof rests on the Prosecution according to the standard of proof beyond 

reasonable doubt. In the normal course of criminal trials, the raising by the Accused of 

Defences such as Self-Defence and Mistake, means that the Defence must satisfy an 

evidential burden of showing that there is sufficient evidence to raise the issue. Once that 

burden is satisfied, the Prosecution continues to bear the burden of proving beyond 

reasonable doubt that the circumstances are such that these defences (which aim to re-

contour the circumstances involved so as to negate the presence or the formation of the 

requisite mens rea in the mind of the Accused), cannot apply. These defences therefore 

can only be wrought were the necessary intent is one which hinges upon an outcome or 

set of circumstances. Specifically with regard to Mistake, the Prosecution would have to 

disprove it, by proving beyond a reasonable doubt that the Accused did possess the 

requisite mens rea. The burden of proof which the Prosecution continues to bear is the 

same as it would normally, except that it must now structure its case so as to meet the 

defence raise by the Accused.  

 

III.      However, the burden of proof as distinct from the mere evidential burden can be shifted 

to the Defence where there is a presumption of guilt, such as the presumption of 

corruption/intent that could have operated in Sambo.  When the burden of proof in the 

trial is shifted to the Defence, it must then prove its case on a balance of probabilities, i.e. 

that its account is equally as probable as the presumption of guilt. This effectively both 

rebuts the presumption and is the standard necessary for a not guilty verdict.  

 

IV.       The Accused must have sufficient grounds to raise the Defence of Mistake.
149

 A 

theoretical argument that plausibly could have been useful to the Prosecution,  is that, 

since to raise the defence of mistake in these circumstances is somewhat akin to “re-

shifting the burden back to the Prosecution”, the act of raising the defence of mistake is 

in these circumstances (implicitly) a rebuttal of the presumption of corruption. Simply 
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 When an Accused does on their own raise a negating defence, s/he has at most the burden of producing sufficient 

evidence to raise the issue. 
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put, the equation at this stage becomes; Defence of Mistake versus Presumption of 

Corruption. Although the burden of proof and the evidential burden are not to be 

confused, it might have plausibly helped the Prosecution to argue that some conceptual 

use could have been gained by viewing the raising of the defence of Mistake as an 

implicit rebuttal of the presumption of corruption, and that it might be conceptually 

useful to view the standard that must be met by the Defence in raising the defence of 

mistake, i.e. the standard of sufficient grounds, as is in effect simply the flipside of the 

standard of the balance of probabilities. This would in effect have suggested that the 

Court should use the same evaluative prism for assessing the sufficiency of the grounds 

of the defence, as it would normally do, for assessing the weight of reasons adduced by 

the Defence in a bid to counter the presumption of corruption. It would have meant that 

where the reasons adduced by the Defence would not ordinarily measure up to the 

standard of the balance of probabilities, (i.e. amount to an equally probable account of 

the events), then those reasons, no matter their collective designation, should not be 

deemed to constitute sufficient grounds for raising a defence (of mistake).  It would have 

meant that the circumstances put forward by the Defence could not have met the 

standard of sufficiency of evidence since they could not have met the standard of the 

balance of probabilities and as a result the burden of proof could not have been 

reversed, since the presumption could not have been rebutted. 

   

V.       Admittedly, this reasoning is flawed and it would be unsound to suggest that a 

legally inaccurate argument should have been advanced. The evidential burden and 

the burden of proof are two distinct standards relevant to distinct phases in a trial 

and do not engender the same interpretation.
150

 What is submitted is that paying more 

attention to the interaction between these notions, including mentally conceptualising the 

interactions as described above, may have at a minimum have brought to the 

forefront, plausible and worthwhile lines of argument such as the following; That the 

Defence failed to meet the sufficiency of evidence standard necessary for raising the 

defence of Mistake because: A.) There were no sources of evidence other than the 

Accused confirming the persuasion by the Guard and the Clerk B.) The facts constituting 

the Defence’s account can exist side by side with the Prosecution’s case without 

necessarily negating the presence of the requisite intent in the Accused and this is 

because, more precisely; C.) The facts that were adduced by the Accused were 

practically evidence in support of intent (alternatively the presumption), as opposed to 

evidence countering intent (or counter-probabilities rebutting the presumption).  

 

VI.      These arguments could have been crafted by the Prosecution to demonstrate that it should 

not have been subject to the burden of having to disprove the defence of mistake beyond 
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 It is hard to imagine a situation wherein successfully raising the Defence of Mistake, would do anything other than 

to "negative" the Presumption of Corruption hanging over the Accused.  If the Defence of Mistake is raised at all, it 

instantly becomes incumbent on the Prosecution to try to discredit the former, against the standard of proof beyond 

reasonable doubt and if the Prosecution is busy trying to do this, it is because the Presumption of Corruption no longer 

applies; whether the Prosecution succeeds or fails in countering the Defence of Mistake, there can no longer be any 

reversion to the Presumption at that point. It is also nonsensical that the Prosecution would have to meet the standard 

of proof beyond reasonable doubt in relation to the Defence of Mistake, while the Defence was simultaneously 

engaged in disproving the Presumption against the standard of the balance of probabilities. 
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a reasonable doubt, due to the absence of sufficient grounds for raising the defence of 

mistake, or in the alternative and more convincing scenario, that the Defence’s 

account does indeed inhere a reasonable doubt. 

 

VII. The Prosecution could have further argued that, the wholesale adoption of the Defence’s 

account hook, line and sinker and further the Court’s own initiative in designating the 

facts as mistake, which was never expressly pled by Defence counsel,
151

 suggests that the 

Defence was advantaged. This is because the effect of the Court on its own initiative 

crafting the circumstances put forward by the Defence into the form of a negating 

defence, enabled the Defence to skip the need to expressly rebut the presumption which it 

would not ordinarily have been able to do based on the weight of its evidence. The Court 

instead enabled the Defence to meet what is the likely lesser standard of sufficiency. 

Admittedly, there is dicta counter to this proposition in Albert v Lavin [1982] AC 546, 
which states that there is no rule of law that the evidential burden of making out 

particular defences is on the Accused and that where the evidential burden may fall 

depends on the course which the evidence takes in a case; where an Accused does not 

plead provocation or self-defence, if facts emerge in the course of the prosecution's own 

evidence which are capable of amounting to any defence, then that defence must be left 

to the jury: Mancini v. D.P.P. (1941) 28 Cr.App.R. 65; [1942] A.C. 1; Palmer v. R. 

(1971) 55 Cr.App.R. 223; [1971] A.C. 814.
152

 Nonetheless, the circumstances in Sambo, 

can be distinguished on the basis that the Accused was unduly advantaged since the 

Court not only raised the Defence of Mistake on its own initiative, in circumstances 

which would allow the Accused to fulfill a lesser standard of evidence had where the 

Accused had simply constructed factual arguments from the circumstances, but moreover 

the Court’s raising of the Defence of Mistake craftily unifies mistaken belief affecting 

intent ﴾compliance with what the Accused believed to be requests or instructions﴿, and 

mistaken belief not affecting intent ﴾compliance with what the Accused believed to be 

instructions  concerning the communication of his desires﴿, into a single Defence of 

Mistake.  

 

VIII. As concerns the substance and style of the judgment itself, it is submitted that, the 

absence of a lucid and sequential application of the relevant precepts and a failure to 

demonstrate their internal and co-relational dynamism, at the most, results in a state of 

confusion which contributes to equating the satisfaction of the evidential burden with the 

rebuttal of the presumption of corruption, since what is treated in the judgment is the 

direct (mis)application of the defence of Mistake so as to negate the Accused’s intent to 

influence, without addressing the manner in which this process affected the status and 

role of the presumption of corruption.
153

 It is submitted that the judgment should have 

spelled out in graduating phases; 1.) The manner in which the presumption of 

corruption/intent was established 2.) An assessment of whether or not the Accused’s 

defence met the standard of sufficiency of grounds necessary to establish a negating 

defence 3.) A demonstration of the interaction between meeting the evidential burden 
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 Trial Judgment p. 11˗12;"In my own considered opinion, there is room for the issue of genuine mistake of fact to be 

a live one in this case." 
152

 Quoting Smith’s commentary to the Court of Appeal’s decision in Reg. v. Morgan [1976] A.C. 182. 
153

 See above at FN 150. 
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necessary for raising defences and the “reversal of the burden of proof” back upon the 

Prosecution. It is submitted that attempts to outline as a mechanical process the 

application of the law, as opposed to making statements based on implicit reasoning, may 

have helped uncover the contradictions and errors in the Court’s approach. 

 

IX.     With regard to point B.) above, one notes that the Defence’s evidence is to the effect that 

the Accused was influenced by Magistrate Fisher’s Security Guard and the Court Clerk to 

make the gift to Magistrate Fisher and that these persuasions or pressures negated the 

presence of the requisite Mens Rea in the Accused for the Crime of Corrupting a Public 

officer. Although section 10, does not expressly state what the requisite Mens Rea is for 

the crime of Corrupting a public officer, since the advantage must be given to the public 

officer to influence her, the Mens Rea as implied is the intention to give an advantage so 

as to, or in order to influence that public officer. In light of section 8 of the ACA 2008, 

which is the counter-face of section 10, since section 8 criminalizes on the other hand, the 

acceptance by a public officer of an advantage, as an inducement or reward for his act(s) 

or omission(s) in his official capacity, and further, due to the enumeration of these 

potentially influence-able acts and omissions in sections 8 (1) (a)-(c), it becomes even 

clearer that the requisite Mens Rea for section 10 is indeed the “intent to influence action 

or inaction in one’s favour”. Section 11 (2) is in more direct accordance with the 

presumption in section 45, since it outrightly criminalises the offer of any advantage to a 

public officer which that officer is not authorised to receive by Law.
154

 It would appear 

therefore that the only possible defence an Accused could proffer as against section 11 (2) 

would apart from the obvious retort that the giving was authorized by law, be, that the 

giving did not constitute an advantage to the public officer and given the breadth of 

section 1, this would be a near impossible task to achieve.
155

 These notions are noted here 

to make the point that any consideration of the Defence’s argument of the negation of 

intent applies only to section 10 and on that basis, it appears that there was never any 

attempt to counter the charge of section 11 (2), so that the latter would still stand, 

although contradictorily the Accused was also not convicted under section 11﴾2﴿.  

 

X.      With regard to point B.) above, it is submitted that, it would be possible for the requisite 

intent (alternatively, the presumption) and for the Defence explanation of the “motive” 

behind the Accused’s conduct, to co-exist without nullifying each other. The fact of the 

Accused being encouraged, persuaded or at the most, pressured into acting as he did, 

does not necessarily negative the intention on his part to give an advantage to Fisher, a 

public officer, as an inducement or reward. The Defence’s account and the 

Prosecution’s are not incompatible in that sense; the Defence’s excuses could not 
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Section 11 (2) of the Anti˗Corruption Act 2000 ﴾as amended﴿; Any person who offers any advantage to any public 

officer which that public officer is not authorized to receive by law, is guilty of an offence, and shall, on summary 

conviction, be sentenced to a fine not exceeding one million leones or to imprisonment for a term not exceeding one 

year or to both such fine and imprisonment. 
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Section 1 of the ACA 2000 states that; “In this Act, unless the context otherwise requires:— "advantage" 

includes— a. any gift, loan, fee, reward or commission, consisting of money or of any valuable security or other 

property or interest in property; b. any office, employment or contract; c. any payment, discharge or liquidation 

of any loan; and d. any other benefit or favour (except entertainment). 
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negative the formation of Mens Rea since it was formed in the Accused’s mind in spite 

of, or perhaps because of, the discussions had with, and the persuasions of, the Clerk 

and Security. The argument that “I was influenced”, does not in itself negate the 

Accused’s own intention to influence Fisher. The question of the presence of intent in 

light of this argument, can be rephrased into questions about whether the directives or 

advice or urgings of the Clerk and Security, which fall short of physical, emotional or 

psychological coercion absolve or exculpate the Accused, from liability for his actions 

because they absolve him from responsibility for his own state of mind or mental 

awareness? The possibility of this co-existence was not noted by the Judge, neither on 

the face of the Judgment was it raised by the Prosecution, who could have opted to have 

emphasised either the intent aspect or, the presumption aspect. The consistency of the 

facts underlying the judicially appointed defence of mistake with intention (or the 

presumption), would mean that Mistake as defence could have been disproved beyond a 

reasonable doubt and was thus defective, since the Accused’s having been persuaded 

would not create a reasonable doubt about his possession of the requisite intent. 

 

XI.      With regard to point C.) above, it is submitted that the circumstances as explained by 

the Defence go beyond the basic exigencies of section 45, i.e. the presumption of 

corruption/intent. Section 45 only requires that an advantage be given by an Accused, 

and in combination with section 10, that giving should be by the Accused to a public 

officer. Both the Prosecution and Defence accounts more closely accord with the 

requirements of section 10, since the Accused admits having a case before Fisher, 

admits to the letter requesting the favour and admits to gift giving. It is submitted that 

the giving by the Accused to a public officer, Fisher, goes beyond what is required by 

section 45 because it is coupled with the fact that he actually had a case pending for 

adjudication before Fisher; (“while having dealings of any kind with a public body”, 

as per section 10), and the “advantages” given by the Accused to the public officer, 

were also accompanied by a letter from the Accused, which expressly sought the 

resolution of the pending case in the Accused’s favour; (“gives an advantage to a 

public officer. . . to influence any public officer”, as per section 10.) Since the “giving” 

is coupled with surrounding circumstances including the letter and the case, and thereby 

accords more precisely with section 10, it becomes as opposed to a set of circumstances 

which presume culpability or intent, it becomes actual proof of intent and consequently 

culpability. 

 

XII. There is no question that the actus reus and the mens rea should coincide; R. v James 

Miller, (1982) 75 Cr. App. R. 109; Fagan v. Metropolitan Police Commissioner (1968) 

52 Cr.App.R. 700 (1969) 1 Q.B. 439 and no issue is made of this requirement in 

Sambo. However, the discussion in Sambo directs attention towards a coalescence 

through case law of adjudicative principles governing situations of this nature. What 

can be gleaned from a review of like cases, is that presumptions of guilt or intent, often 

operate in a context where offences can be construed as requiring basic/primary and 

specific/ secondary intent. It should be noted that the statutory or even common law 

definitions of these offences may not append the term “secondary/specific/ulterior 

intent” to definitional elements of the offence. Nonetheless, it is submitted here that 

presumptions of guilt relate to offences which typically require not only an intent to 

http://international.westlaw.com/find/default.wl?mt=WestlawInternational09&db=999&rs=WLIN12.04&findtype=Y&tc=-1&rp=%2ffind%2fdefault.wl&spa=inthelsinki-000&ordoc=1982032233&serialnum=1968017635&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=119F03CA&utid=10
http://international.westlaw.com/find/default.wl?mt=WestlawInternational09&db=999&rs=WLIN12.04&findtype=Y&tc=-1&rp=%2ffind%2fdefault.wl&spa=inthelsinki-000&ordoc=1982032233&serialnum=1968017635&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=119F03CA&utid=10


 
136 

 

commit the requisite actus reus, but further require an intent to effectuate an “unlawful 

outcome”, or an intent or desire to bring about a consequence. The effect of a 

presumption is that it presumes the existence of secondary intent wherever primary 

intent is present. This can be seen in the case of Albert v Lavin, (1981) 72 Cr. App. R. 

178 where it could be seen that assault, (specifically assault on a constable in the 

execution of his duty),
156

 was defined in such a way as to make evident its potential for 

this kind of construction. The mens rea of assault is defined as “the intended use of 

unlawful force to another without that other’s consent”. These criteria are obviously 

malleable and can be subdivided into primary and secondary levels of intent. Primary 

intent would here be; the intended use of force to another, and secondary intent would 

be; the intended use of unlawful force to another without that other's consent. It is the 

lack of consent which renders the use of that force unlawful. Mistake of facts is the 

belief by the Accused in circumstances which if they did exist would render his actions 

lawful. The mistake must pertain to the facts and not the Law. It should further be noted 

that, these type of offences tend to, but may not necessarily, include the secondary 

aspect of the mens rea in the definition of the actus reus of the offence, so that the actus 

reus is often defined as being the commission of some sort of unlawful act, or bringing 

into being of some sort of unlawful consequence. 

 

XIII. The corruption offence of bribery in Common Law and the statutory offence of offering 

an advantage can be so construed, since primary intent relates to the giving of an 

advantage, whilst secondary intent relates to an intent to influence through giving. 

Sambo’s argument is that while he possessed primary intent, he possessed no secondary 

intent. The defence of Mistake therefore since it pertains to an erroneous appraisal of 

circumstances can serve as a defence only to the secondary, but not primary intent. This 

strand of his argument leads us to the next point. 

 

XIV. How has intent/intention been defined in similar contexts concerning 

Corruption/Bribery offences? It is submitted that intention in the context of these 

offences has been held to include knowledge by the Accused of the circumstances that 

render his act a crime. Miller also provides that intention
157

 will be deemed to be 

present, where there is knowledge that an event is practically certain unless thwarted. 

This can also constitute recklessness since one is reckless as to whether the event 

comes to pass. Recklessness however also includes the giving of no thought to an 

obvious risk or, acting in spite of recognizing some risk. As a matter of fact, the mens 

rea can be superimposed on an existing act, or ongoing effects/consequences. 

 

XV. In Grant v. The Overseers of Pagham are found some incipient traces of the 

requirement of knowledge being used as a form of the requirement of intention. The 

circumstances are drastically different from Sambo, the central issue being whether 

actions on his behalf amounted to bribery of voters. It should be noted that acts 

committed by Grant’s agents could have amounted to bribery if he had knowledge of 

said acts and consented to them being done. Grant demonstrates the early development 

                                                 
156

 Contrary to section 51 of the Police Act 1964. 
157

 Section 1 of the Criminal Damage Act 1971: intending to destroy or damage any such property or being reckless as 

to whether any such property would be destroyed or damaged. 

http://international.westlaw.com/find/default.wl?mt=WestlawInternational09&db=121177&rs=WLIN12.04&findtype=Y&tc=-1&rp=%2ffind%2fdefault.wl&spa=inthelsinki-000&ordoc=1982032233&serialnum=0115405356&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=119F03CA&utid=10
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of the knowledge criteria as a substitute for intention where latter is not directly 

inferable and although knowledge was employed for the purposes of attributability, it 

could be seen that an act performed with intent in conjunction with the Accused’s 

knowledge of the circumstances sufficed
158

in the stead of a more sophisticated form of 

intention, such as for example, "acting with the intent to corrupt" or "acting corruptly". 

Perhaps the bluntest form of expression of the approach which began to show itself 

here, is the “acquiescence by the Accused and his failure to actively oppose the coming 

into being of a set of circumstances, which would illegitimately favor him.” 

 

XVI. Knowledge of the circumstances has been construed in this context as will be seen 

below, in terms of reasonable foresight or foreseeability of the materialisation of the 

crime. Applying this definition of the mens rea to Sambo, i.e. the formula that, the 

Accused’s possession of basic intent + actual knowledge or alternatively constructive 

knowledge = intention, points in the direction of Sambo’s culpability.
159

 The equation 

leads us to conclude that the defence of Mistake cannot negate intention, where, 

intention is construed to include knowledge which, on the Accused’s own admission 

was present and where the Accused’s mistake as to the facts was immaterial in so far as 

his knowledge, which constituted the requisite mens rea for the offence, was concerned. 

 

XVII. In light of this definition of the required mens rea therefore and in light of the evidence 

as discussed in paragraph XI. above, the question posed in paragraph X. above can thus 

be further refined in the following forms: i.)  Do the alleged actions of the Clerk and 

Security absolve the Accused from the responsibility of recognising that which is 

obvious?  ii.) How could the Accused in spite of his conversations with the Clerk and 

Security, not have been aware of the implications of his actions? iii.) Even momentarily 

hypothesising that Fisher had sought the gifts as stressed by the Clerk and the Security, 

what other reason could there be, for Fisher doing so, or for the Accused obliging said 

request, other than, there being an understanding that an illegitimate quid pro quo 

belied the interaction between the Accused and Fisher? iv.)  Is it not the case that the 

Accused’s defence of Mistake asks for a line of demarcation to be drawn between the 

donation on one hand and the letter requesting a favour on the other, even though both 

were conveyed at the same time? The Prosecution could have driven home the point 

during cross examination of the Accused by highlighting the risibility of his excuse. 

This could have been done by asking him the trenchant questions of 1. ) whether when 

viewed as a single chain of events, the various acts could be interpreted in any other 

manner than as an incidence of bribery? 2.) How he could reason that the nature of his 

letter to Fisher was not to seek a favour, when that letter asked that the Accused’s 

immigration matter in front of Fisher be thrown out of court or adjourned? 

 

XVIII. It should be further noted that the statutory offence in this instance, i.e. of Offering an 

Advantage, and other such statutory offences are constructed in a manner akin to 

corruption/bribery offences in Common Law. Whereas the required mens rea here is the 

intention to influence through giving, in other statutes it ranges from, the performance 

                                                 
158

 Corrupt Practices Prevention Act, 1854, and the Parliamentary Elections Act, 1868. 
159

  In Sambo, in particular, the equation is more precisely, the Accused’s possession of basic intent + actual 

knowledge of circumstances constituting the crime = intention. 
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of the alleged act while possessing a corrupt intent, or the performance of the alleged 

act with the intent to corrupt, or, the performance of the alleged act (e.g. the giving) 

corruptly, i.e. to corruptly give or to have corruptly have given etc. At times, these 

qualifiers are supplementary to the requirement of an intention to influence. The 

presence of the two distinct qualifiers, i.e. on one hand, acting with a corrupt intent, or 

with the intent to corrupt, or acting corruptly, and on the other, the intention to 

influence, serve only to underscore the other.  

 

XIX. The mistake as to the facts should be based upon an honest mistake which need not be 

reasonable. The question of whether the mistaken belief is reasonable only bears upon 

whether it was honest, so that the more reasonable a belief appears, the greater the 

chances or likelihood of it being honest. Levin states that Mistake avails a defendant 

nothing if it is an unreasonable (and therefore negligent) one. This qualification 

enables the argument to be put forward by the Prosecution that, the Accused’s 

belief was not, as he would like to contend, an honest mistake since it would be far-

fetched and unreasonable for the Accused, knowing he has a pending case before the 

Magistrate, whom he understood to be making requests of him, to believe that the 

fulfilment of said requests did not engender a quid pro quo, and to believe that the 

transaction had no bearing on the outcome of his case. It would have been 

unreasonable for the Accused to have believed that such requests did not imply return 

favours. It would have been unreasonable for the Accused to have believed that by 

fulfilling the alleged requests he would not end up exerting influence over the 

Magistrate. It would have been unreasonable for the Accused to have not understood 

the implications of such transactions, or even how they would be perceived if they 

came to light or to the attention of the public or law enforcement.  

 

XX. These conceptualisations of unreasonable belief demonstrate that “reasonableness” as 

an aid in determining honest mistaken belief, imports notions of recklessness and 

foreseeability into the exercise.
160

 The ascertainment of intent and the application of the 

Defence of Mistake ﴾with its considerations of reasonableness, recklessness and 

foreseeability﴿ in cases such as these, where knowledge is subsumed within the 

requirement for intention, should play off of each other, so as to create a watertight and 

synchronized argument.  

 

XXI. With regard to whether the Accused’s belief was reasonably held, what is striking is the 

Court’s willingness to find the Accused so naive as to be taken in by the Clerk and 

Security Guard who invited him more than four times to go see Fisher, but whose 

names he could not remember
161

 and who in spite of asking him several times for 

                                                 
160

 In determining whether the belief was honest, i.e. "was the Accused’s mistaken belief as to the facts, a reasonable 

belief, and therefore clearly an honest one?", one may determine that "it was unreasonable that the Accused did not 

foresee the implications of his actions", or in other words, "the implications of his acts should have been reasonably 

foreseeable to the Accused." Further, one may also determine that the Accused held an unreasonable belief regarding 

the implications of his acts, because he ﴾recklessly﴿ ignored their real implications/was willfully blind to their real 

implications. The relationship of Reasonableness to Mistake, allows for considerations of recklessness to not be totally 

sidelined, even where not expressed as part of the Mens Rea.  
161 

Trial Judgment, p.6; Exhibit B, Accused’s statement apparently dated 7
th

 November 2006. 
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money and pretending to be carrying messages between the Accused and Fisher, never 

directly or immediately invited him to see Fisher. The Court citing precedent, assessed 

the validity of mistake on a purely subjective standard thereby deeming the Accused to 

have indeed been mistaken as to the facts based on these communications. It is 

submitted that in spite of the precedent cited,
162

 that, the value of reasonableness, vis-à-

vis Mistake tempers that subjective standard. 

 

XXII. There is no doubt that Wilfulness had it been the requisite mens rea in these 

circumstances, would have been more easily satisfied since it is has been more widely 

drawn than intent, having been held to include both “intention” in the sense of acting so 

as to attain a desired outcome, as well as recklessness. Intention or intent on the other 

hand is generally distinct from recklessness, although arguably the recklessness element 

of wilfulness is analogous to the accommodation of a knowledge facet in intention. 

Knowledge may resemble both Caldwell
163

 and Cunningham
164

 recklessness in the 

sense of performing an act, in the knowledge that it entails a risk. On the basis of the 

above review of case law and statutes from Common Law jurisdictions, it would appear 

that the prevalent standard of knowledge or notice of the materialisation of the crime is 

an objective standard, more akin to Caldwell recklessness. 

 

XXIII. It is submitted that it might have been helpful for the Prosecution to have drawn 

attention to the following points, in support of the contention that, a universal tendency 

in bribery and corruption offences is for trials to focus on the clear delineation of the 

act alleged, i.e. the actus reus and the relative positions of the offeror and offeree and 

for less effort to be exerted in ascertaining the presence of Intention. Factors supporting 

this argument are:  

 

1.) The very existence of the presumption of corruption, 

 

2.) The fact that corruption offences are in some jurisdictions, strict liability offences, 

 

3.) The fact of an attempt to bribe, being criminalised not only as an attempt to commit 

a crime, but further, criminalised as the actual commission of that crime, and 

accordingly the downplaying by Courts in their findings, of circumstances such as the 

question of the acceptance by the offeree of the bribe and the question of whether or not 

the bribe was effective.  

 

5.) The fact that in a corporate context, as concerns both personal or corporate criminal 

liability, actual and constructive knowledge have played equally major roles as has 

intention, in terms of being treated as the requisite mens rea.  

                                                 
162

 R v. Williams (1987) 3 A.U. E.R. 411. 
163 

The test for Caldwell Recklessness is that; a person is reckless as to whether property is destroyed or damaged 

where: (1) he does an act which in fact creates an obvious risk and (2) when he does the act he either has not given any 

thought to the possibility of there being any such risk or has recognized that there was some risk involved and has 

nonetheless gone on to do it.  
164 

The test for Cunningham Recklessness is; Did the defendant foresee the harm that in fact occurred, might occur 

from his actions, but nevertheless continue regardless of the risk? 
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XXIV. The Court found that although the Accused may have been technically guilty, there could be no 

finding of guilt, since the Prosecution had been motivated by the desire of an individual to 

demonstrate his own moral rectitude,﴾ that he was "Mr. Clean"﴿, rather than a desire to comply 

with the underlying legislative intent to combat corruption. In fact, the Court admonished 

against bringing any such further “time wasting” proceedings. This is problematic, indicating 

that the Court crossed into the realm of personal attacks instead of simply weighing the facts 

objectively. Precedents indicate that prosecutorial discretion is often not assessed at all with 

regard to Corruption offences.
165

  Even in general, a Judge has no power to refuse as a matter 

of policy, to allow a prosecution to proceed, unless the Prosecution amounts to an abuse of 

process and is oppressive and vexatious; Connelly v. DPP (1964) AC 1254.
166

 Even though 

there are apertures enabling judges to import considerations which are not strictly legal, for 

e.g., importing considerations which may be more political than strictly and literally legal, 

since they may not derive from the provisions at hand or any other legal provision for that 

matter,
167

 these would surely not override authorities prioritizing the language and spirit of 

highly penal acts. The literal exigencies of statutes are placed on a pedestal precisely to prevent 

extra legal considerations from becoming overly political and subjective.
168

 

 

XXV. Given the recognition of the devastating problem of corruption by the GOSL, given that 

according to the most recent TI survey Sierra Leone ranks 119 out of 177 countries 

surveyed,
169

  given that Parliament enacted the ACA 2000 exclusively to deal with corruption 

and further refined and ammended it in 2008, that the ACC was 

                                                 
165

 See, Criminal Justice Section Standards, Prosecution Function, Part 3, Investigation for Prosecution Decision, 

Standard 3-3.4 Decision to Charge Standard, http://www.americanbar. 

org/publications/criminal_justice_section_archive/crimjust_standards_pfunc_blk.html#3.4; "(a) The decision to 

institute criminal proceedings should be initially and primarily the responsibility of the Prosecutor". See also same 

document, Standard 3-3.9 Discretion in the Charging Decision, http://www.americanbar. org/publications/criminal 

_justice_section_archive/ crimjust_standards _ pfunc_ blk.html#3.9; "(a) A Prosecutor should not institute, or cause to 

be instituted, or permit the continued pendency of criminal charges when the Prosecutor knows that the charges are not 

supported by probable cause." Prosecutorial discretion is defined by the Legality Principle, a civil law tradition, and 

the Expediency Principle, a common law tradition. The Legality/Evidential Principle means a decision is made to 

prosecute where there is sufficient, admissible, substantial and reliable evidence. The Expediency/Opportunity or 

Public Interest principle means all the surrounding circumstances are considered in deciding whether to bring charges, 

notwithstanding the strength of the evidence; the determinative question is, “is prosecution required by the Public 

Interest?” Obvious public interests considerations are deterrence and the gravity of the offence, public policy, public 

morale and order, the suspect’s individual circumstances, the victim’s interests and feelings and the interests of the 

community/nation.  Given, that Sierra Leone is a Common Law tradition and given the arguments made below at FN 

173, it is submitted that the public interest clearly weighed in favour of a prosecution against Sambo, in this instance. 
166

 See Notes above at p.125. The Privy Council has recognised in the following African cases that where prosecutions 

amount to an abuse of process, the Court has a duty to intervene emanating from their responsibility to mainatain the 

Rule of Law; see,  Usoke v. Uganda [1972] E.A. 137, Director of Public Prosecutions v. Mehboob Akbar Haji & 

Another Cr, App. No. 28 of 1992 ﴾Unreported/Tanzania﴿ and lastly from the Botswana case of Sejammitlwa & Anor v. 

Attorney-General [2002] 2 B.L.R. 75 ﴾CA﴿. These authorities maintain that the exercise of discretion to prosecute 

should always be in accordance with the rule of law, which seems a roundabout way of recognizing the rather 

malleable public interest consideration. 
167

 See Notes above at p.125 on judicial notice of facts of common knowledge, judicial notice referring to extraneous 

sources of information and judicial use of personal knowledge of matters in a locality. 
168

 See Notes above at p.125 citing Brutus v. Cozens. See also Grant Appeal judgment, Lord Huntingtower v. 

Gardiner, Britt v. Bobinson and Blackstone’s p.2005. 
169

 The Corruption Perceptions Index ranks countries and territories based on how corrupt their public sector is 

perceived to be;  http://cpi.transparency.org/cpi2013/results/ 

http://www.americanbar.org/publications/criminal_justice_section_archive/crimjust_standards_pfunc_blk.html#3.4
http://cpi.transparency.org/cpi2013/results/
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XXVI.  established and  empowered to investigate and competently prosecute corruption offences, that 

the spirit and the purpose of the Acts of 2000 and 2008 are discernible from their preambles,
170

 

given that both Acts set out the aims of the Commission as investigating, preventing, and 

punishing corruption,
171

 given that the need for the Attorney-General’s approval for 

prosecution was done away with by the reformed 2008 act, and given that these factors evince 

a strong intention on the part of the drafters for prompt and effective prosecution wherever 

there is sufficient evidence, because this would, as they  formally recognized through 

enactment, promote the public interest, given that there have also been numerous other 

innovations to combat corruption,
172

 given that the GOSL since the first enactment of the ACA 

in 2000  has declared on several occasions that, it takes a zero tolerance approach to corruption 

and that there will be no "sacred cows", it is clear that the Court’s take on prosecutorial 

discretion here is seriously called into question.  "In the absence of a compelling and 

legitimate reason against prosecuting, declining to prosecute would be frustrating the public 

interest. Indeed, declining to prosecute may very well amount to criminal offence of 

obstructing the course of justice." 
173

 

 

XXVII. The international instruments here reviewed clearly indicate that the Prosecution here met 

the appropriate international standard for initiating prosecution of a crime. Guideline 14 of the 

1990 Guidelines on the Role of Prosecutors adopted by the 8
th

 UN Congress on the Prevention 

of Crime and the Treatment of Offenders in Havana, Cuba provides; “Prosecutors shall not 

initiate or continue prosecution, or shall make every effort to stay proceedings, when an 

                                                 
170

 The ACA 2000 self defines in its preamble as, "an Act to provide for the prevention of corrupt practices and for 

related matters."  The ACA 2008, self defines in its preamble as "an Act to provide for the establishment of an 

independent Anti-Corruption Commission for the prevention, investigation, prosecution and punishment of corruption 

and corrupt practices and to provide for other related matters."   
171

 The ACA 2000 in part 3, s. 5 (1), sets out the object for which the Commission was established as being to 

investigate instances of alleged or suspected corruption referred to it by any person or authority or which has come to 

its attention, and to take such steps as may be necessary for the eradication or suppression of corrupt practices. In s. 5 

﴾2 ﴾b﴿, it states that one of functions of the Commission is to instruct, advise and assist any person or authority on ways 

in which corrupt practices may be reduced or eliminated; in 5﴾2﴿ ﴾c﴿, to educate the public against the evils of 

corruption; and in 5 ﴾2﴿ ﴾d﴿ to enlist and foster public support in combating corruption. As s. per 5 (3),  the 

Commission may decline to conduct an investigation into any complaint alleging an offence under this Act or to 

proceed further with any investigation if the Commission is satisfied that—  a. the complaint is frivolous or vexatious; 

or b. the investigation would be unnecessary or futile. As per s. 5  (4), where the Commission declines to conduct an 

investigation or proceed further with any investigation into any complaint, the Commission shall inform the 

complainant, in writing if practicable, of its decision but shall not be bound to assign any reason for its decision.  
172 

The Governance Reform Secretariat, the Public Accounts Committee, the Ombudsman, the Human Rights 

Commission, the Judicial and Legal Services Commission, the Public Sector Reform Unit, the Public Services 

Commission, the District Budget Oversight Committees, the Auditor General’s Office, the Integrated Public Financial 

Management Reform Program in Central and Local councils, the Integrated Financial Management Information 

System. Sierra Leone is also a signatory to the UN Convention against Corruption and African Union’s Convention on 

Preventing and Combating Corruption.  

173
 Ndgewa W., ﴾Undated﴿, Open ended Prosecutorial Discretion in the Fight Against Corruption in 3rd World, Kenya 

Case Study¸ University of Nairobi, http://www.liverpoollawsociety.org.uk/userfiles/file /Society% 

20News/Open%20ended %20 Prosecutorial %20discretion%20in%20the %20fight%20 against %20corruption.pdf, 

p.1. This article stresses that the enactment of anti˗corruption legislation in developing countries plagued by 

corruption, indicates a compelling need for prosecutorial discretion to be exercised religiously. The arguments 

constructed in relation to Kenya can easily be extended to Sierra Leone.  

http://www.liverpoollawsociety.org.uk/userfiles/file%20/Society%25%2020News/Open%20ended%20%20%20Prosecutorial%20%20discretion%20in%20the%20%20fight%20%20against%20%20corruption.pdf
http://www.liverpoollawsociety.org.uk/userfiles/file%20/Society%25%2020News/Open%20ended%20%20%20Prosecutorial%20%20discretion%20in%20the%20%20fight%20%20against%20%20corruption.pdf
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impartial investigation shows the charge to be unfounded.” Article 10 of the 1989 United 

Nations Economic and Social Council Draft Guidelines on the Role of Prosecutors provides 

that; "Prosecutors, irrespective whether acting under the principle of legality or opportunity 

shall not initiate prosecution or shall stay proceedings when the charge appears unfounded or 

unprovable." Paragraph 4.2 of the International Association of Prosecutors’ Statement of 

Standards of Professional Responsibility of Prosecutors, provides that; "in criminal 

proceedings, prosecutors will proceed only when the case is well-founded upon evidence 

reasonably believed to be reliable and admissible, and will not continue with a prosecution in 

the absence of such evidence." 

 

XXVIII. It is further submitted that ﴾the Ratio Decidendi of the﴿ judgment, should not include 

material which is not pivotal to arriving at the findings, for example, the Court reasoned that 

the Accused did not possess the requisite intent to corrupt since without
174 

the Clerk and 

Security Guard, he would not have known of Fisher’s impending marriage and address. This 

approach to reasoning appears immaterial to the findings since the fact that he would not have 

known without them, does not in itself absolve the Accused of intent. 
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 Emphasis added here. 
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THE STATE v.  EDWARD MOHAMED ALLIEU 

 

THE HIGH COURT OF SIERRA LEONE 

JUSTICE S A ADEMUSU 

6
th

 June 2008 

 

Corrupting a Public Officer – Entrapment – Misrepresentation by an ACC Officer – Soliciting an 

advantage by an ACC Officer – Internal contradictions in principal witness’ testimony – Absence 

of express evaluation of witness testimony on which ratio is based –Whether lack of specificity in 

charges enables Accused’s argument that his actions ill-fit the charges – Anti-Corruption Act 2000 

(as amended), ss.8 & 10 - Anti-Corruption Act 2008, s. 28(1), 28(2) & 28(3)  

 

 

Held  

The Prosecution failed to satisfy the Judge that it had proved the Accused’s guilt beyond 

reasonable doubt. The Accused was acquitted and discharged, and the Defence’s application for 

the return of Le500, 000
175

 to the Accused granted. 

 

Ratio Decidendi 
The Court adopted the Defence’s reasoning as its own, on the issue of the disconnect between on 

one hand, the Accused’s alleged offer of Le500,000 to influence PW1
176

 during the SLRTC
177

  

investigation, and on the other, the fact that the Accused himself was not being investigated, but it 

was rather the SLTRC that was. The Court favoured the Accused’s argument regarding his lack of 

motive to bribe PW1 since the investigation into the SLTRC revealed no financial irregularity in 

the Accused’s accounts,
178

 neither was there any allegation of financial misconduct against the 

Accused.
179

 The Court recognised that DW1’s
180

 evidence was unchallenged by the Prosecution 

and treated it as cogent, coherent and totally truthful.    

 

The Court reasoned that no reasonable tribunal would convict upon the evidence of PW1 since it 

was replete with contradictions and inconsistencies. These led the Court to conclude that PW1 had 

been less than truthful. Firstly, PW1 had waited until February 2006 to report the incident which 

dated 8
th

 November, hardly qualifying the aforementioned monetary offer as “a bribe”. Similarly, 

the Court rejected the evidence of PW2
181

 that even after he PW2, had cautioned the Accused, the 

Accused still admitted giving the amount in question as a bribe. Secondly, the Court deemed 

PW1’s denial of ever having gone to the Accused’s house and of not knowing the Accused’s wife 

as a lie. In contrast, the Court accepted the Defence’s argument that PW1 had entrapped the 

Accused by inducing him to part with his money and the Court determined that these facts 

supported a finding of “badly planned entrapment.”The Court took into account the Defence’s 

                                                 
175

 Trial Judgment, p. 5 states the money is admitted as exhibit C. 
176

 Abdul Karim Sheriff, an ACC Intelligence Officer. 
177

 The Sierra Leone Road Transport Corporation. 
178

 It is submitted that what is meant here is, “SLRTC accounts as maintained by the Accused” and not the Accused’s 

own personal accounts, given the context, and the phrase which immediately follows, which focuses on the Accused’s 

own personal conduct and activities.   
179

 Trial Judgment, p. 6; .Exhibit B; Accused’s statement; p. 10, Q.28.  
180

 Wife of the Accused, Cecilia Allieu. 
181

 Mr. Alfred Brima Banya; ACC Investigator. 
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argument that the money displayed as an exhibit had been changed to various denominations and 

noted how PW1 could not explain the absence of the book where he allegedly entered the 

monetary denominations of the notes, so as to enable a comparison between the denominations of 

the notes presented and the denominations originally recorded. 

 

Notes 

A restitution order is designed to restore goods which have been stolen or otherwise unlawfully 

removed to the person entitled to them; it may be made in combination with any other sentence; 

Blackstone’s, p. 1947. A restitution order should not be made unless based on clear evidence given 

before sentencing; Church (1970) 5 Cr App R 65. The Judge has the power to call a witness whom 

neither the Prosecution nor the Defence choose to call; Wallwork (1958) 42 A Cr App R 153; that 

power should be sparingly exercised; Roberts (1984) 80 Cr App R 89; and should not be used to 

circumvent the restrictions on the Prosecution reopening its case; Cleghorn (1867) 2 QB 584.  

Alternatively, a judge may force counsel to call a witness; Sterk (1972) Crim LR 391. 

 

After cross examination, a witness may be re-examined by the party who called him: Wong (1986) 

Crim LR 683; in re-direct/re-examination, except with leave of the Judge, questions should be 

confined to matters arising in cross; Prince v. Samo (1838) 7 A & E 627. Testimonial evidence 

about facts which the witness claims to have personal knowledge of is direct evidence; 1998. The 

particulars provided in the indictment or elsewhere, must make clear to the Defence the nature of 

the case which it must meet; Teong Sun Chuah (1991) Crim (1991) LR 463.  

 

Lies may be relied upon by the Prosecution as evidence supportive of guilt; Goodway (1993) 4 A1 

ER 894; and as such, need to be deliberate, relevant to a material issue, have no innocent motive; 

and the lie must be established by evidence other than that of the witness who is to be 

corroborated; Lucas (1981) QB 720. The lie must directly relate to the offence or figure largely in 

the case; Tucker (1994) Crim LR 683 and must be proven beyond reasonable doubt; Burge (1996) 

1 Cr App R 163. 

 

It is an offence at common law to bribe the holder of a public office and it is an offence for any 

such office holder to accept a bribe; Whitaker (1914) 3 KB 1283. Any improper and unauthorised 

gift, payment or other inducement offered to a public officer is likely to be considered corrupt 

Blackstone’s, p. 711. No bargain need be struck between the parties involved for the gift to be 

considered corrupt; Andrews-Weatherfoil Ltd (1972) 1 WLR 118. An offer of a bribe to a Mayor 

was held to amount to a corruption offence even though the motive was supposedly to expose the 

Mayor as corrupt; Smith (1960) 2 QB 423; cf, where a bribe is offered to a public officer who 

purports to accept it for the purpose of exposing the offeror, or procuring evidence against him, so 

that the public officer would neither be acting corruptly himself, nor inducing another to so act; 

Mills (1978) 68 Cr App R 154. 

 

There is no substantive defence of entrapment; McEvilly (1973) 69 Cr App R 150. Although, the 

court has a general discretion to admit or exclude evidence; Lobban v The Queen (1995) 1 WLR 

877; it may not exercise its discretion to exclude evidence based simply on its having been 

obtained as the result of the activities of an agent provocateur, even where the act would not have 

been committed but for this; Sang (1980) AC 402. In general, evidence is admissible as long as it 

is sufficiently relevant; the Court is not concerned with how it was obtained, except, where there 
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are requirements attaching to statutory offences, where its prejudicial effect outweighs its 

probative value and where such evidence is an admission/confession which the Accused has been 

unfairly induced to produce, since then the rule against self-incrimination is likely to be infringed; 

Sang (1980) AC 402.  Regarding the admissibility of evidence, the standard of the burden of proof 

the Defence must meet is that of the balance of probabilities; Mattey (1995) 2 Cr App R 409; while 

the Prosecution’s is proof beyond reasonable doubt; Sartori (1961) Crim LR 397.The question of 

admissibility therefore, turns on fairness; Apicella (1985) 82 Cr App R 295. Note that more recent 

UK cases on this issue apply section 78 (1) of the PACE 1984 which is consistent with the earlier 

Sang, since it requires the exclusion of evidence where there is a real risk of unfairness, since the  

improper means to obtain it may have affected its reliability. Where an Accused can show 

entrapment, the court may either stay the proceedings as an abuse of process or it may exclude 

evidence which it deems unfair; the former is the more appropriate; Loosely (2001) 1 WLR 2060. 

 

In assessing the fairness of admitting “agent provocateur evidence”, the Courts have considered 

whether the conduct of the police was so seriously improper as to bring the administration of 

justice into disrepute; Loosely (2001) 1 WLR 2060. Factors to be considered in seeking to assess 

this are; whether the policeman behaved like an ordinary member of the public, and did no more 

than would have been expected from others in the circumstances; Ridgeway v The Queen (1995) 

184 CLR 19, or whether the agent provocateur enticed the Accused to commit an act he would 

otherwise not have committed, thereby causing the offence as opposed to simply providing an 

opportunity for its commission; Smurthwaite 1994) 1 All ER ER 898. It is generally acceptable for 

the police to conduct test purchases; DPP v Marshall (1988] 3 All ER 683. 

 

Summary of Facts  
The Accused, an SLRTC Accountant, was charged under section 10 of the ACA 2000 (as 

amended) with one count for Corrupting a Public Officer. He is alleged on 8
th

 November 2005 at 

Freetown to have given an advantage of Le500, 000 to Abdul Karim Sheriff, an ACC Intelligence 

Officer
182

 to influence him.
183

  

 

The Prosecution called 4 witnesses. PW1 testified that sometime in 2005, he made “enquiries” at 

the SLRTC regarding the misappropriation of public funds and served on the SLRTC General 

Manager, Mr. J. T. Amara, 19 notices requesting financial documents.
184

 However, in cross 

examination, PW1 does admit to the incongruous fact that at the material time, he was personally 

not investigating any matter.
185

 PW1 told the Court that prior to SLRTC enquiries starting in 2005, 

                                                 
182

 PW1. 
183

 Trial Judgment at p.1. It is not clear in what way the Accused would have sought to influence PW1, that is to say, 

the desired outcome motivating the alleged criminal conduct. The background to the events is course, the ACC 

investigation into the SLRTC, but given that the Accused was not at any stage (during the investigation into the 

SLRTC and at the time of this trial), implicated in any wrongdoing, it would have enhanced the Prosecution case to 

clearly state in the charges the precise reason for which the Accused sought to influence PW1. A statement that there 

was an ongoing investigation into the Accused’s employing organization, that the Accused served as an Accountant 

for that organization and that the Accused gave a sum of money to an ACC Intelligence Officer to influence him, does 

not meet the standards of sufficient coherence normally expected of an indictment charge, unless there were more 

details in the indictment than are reproduced in this judgment. 
184

 Trial Judgment, p.1. 
185

 Trial Judgment, p.3, cross-examination. 
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he had nothing to do with the Accused.
186

 PW1 testified that as a rule, ACC investigators had to 

record their activities, so he recorded serving these notices in “the ledger”.
187

 PW1 left his mobile 

and land phone numbers with Mr. Amara and witnessed the latter pass on these numbers to the 

Accused.
188

 PW1 said this was the first time he met the Accused. 
189

 Consistent with this, he says 

that he first met the Accused on 8
th

 November 2005, but changed to say that he could not 

remember when he first met the Accused.
190

 PW1 denied ever meeting Cecilia Allieu or asking her 

for the Accused’s phone number. PW1 denied that he had been running after the Accused, denied 

having financial problems and denied making any request to the Accused or having any discussion 

with him. PW1 denied the suggestion that on 6
th

 November he went to the Accused’s home and 

received Le500, 000 from the Accused.
191

 

 

PW1 testified on 8
th

 November 2005, returning home from work, he received an urgent call from 

the Accused on his, PW1’s mobile phone asking PW1 to meet the Accused in his, i.e. the 

Accused’s office, because he, the Accused, had got the documents requested.
192

 PW1 went to the 

SLRTC, where he met the Accused, who took PW1 to his office and told him that the papers 

requested were not yet ready,
193

 although PW1 says that the Accused did “send” some way bills 

for government buses, but not other requested documents
194

 PW1 tendered copies of the relevant 

pages of the Way Book.
195

  

 

PW1 testified that the Accused said he had something to give to PW1 for ACC Investigators on the 

case and offered PW1, 2 bundles of Le5000 which totalled to Le500,000,
196

 in the absence of any 

other person
197

 although later in further cross-examination, PW1 admitted to going to the 

Accused’s Office with James Babin.
198

 “In one breath,” PW1 said he received the money from the 

Accused between 5 and 6 pm, but also put the time down to between 5 and 7 pm.
199

 PW1 denied 

making an offer to the Accused.
200

 PW1 says he immediately cautioned the Accused that he was 

not obliged to say anything and whatever he said would be given in evidence; told him he had 

committed an offence and that he, PW1 was going to report the matter to his immediate 

                                                 
186

 Trial Judgment, p.3, cross-examination. 
187

 Cross-examination. Exhibit A; the record of notices served. 
188

 Trial Judgment, p. 2; direct. 
189

 Trial Judgment, p. 3, cross-examination. 
190

 Trial Judgment, p. 4; under further cross-examination after being recalled by Defence. 
191

 Trial Judgment, p. 3, cross-examination. This sentence is an attempt to condense a seemingly disconnected 

sequence of denials by Witness, since it is unlikely that the Accused would ever have denied receiving the sum that 

forms the subject of the charges; “The Witness did not recall 6
th

 November and denied ever being to the Accused’s 

house.  He denied the suggestion that the Accused ever gave him Le500, 000.” Also Trial Judgment, p. 4, in further 

cross-examination, he “strongly denies going to the Accused’s wife.” 
192

 Trial Judgment, p. 2; direct, and p. 3: cross-examination. 
193

 Trial Judgment, p. 2; direct. 
194

 Trial Judgment, p. 3; cross-examination. Since PW1 uses the word “send”, it can be assumed the way bills in 

question were not made available at the concerned meeting, although it is not clear from the Judgment precisely how 

and when such way bills were sent. 
195

 Trial Judgment, p. 3; redirect: Exhibits A1 to 4.  
196

 Trial Judgment, p.2; direct. 
197

 Trial Judgment, p.3: cross-examination. 
198

 Trial Judgment, p. 4; under further cross-examination. 
199

 Trial Judgment, p. 4; under further cross-examination. 
200

 Trial Judgment, p.3: cross-examination. 
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supervisor.
201

 PW1 said he recorded the serial numbers of the monies, and that his immediate 

supervisor Mr. Foday Kamara gave the money to the ACC Head of Investigations.
202

 PW1 

tendered the alleged bribe for identifications, and the latter was admitted in evidence.
203

 PW1 

denied the Defence’s suggestion that Exhibit C was not the money given to him, but when 

confronted with Exhibit B, he admitted that the denominations had now changed.
204

 

 

PW1 further testified that the next day, the ACC instructed PW2 to meet the Accused to verify the 

allegation about the Le500, 000. PW1 said that the Accused, in the presence of PW1 and PW2 

admitted making the payment to PW1,
205

 a fact also testified to by PW2 who added that the 

Accused even admitted that he, the Accused had said that the money was meant for ACC 

investigators on the case.
206

 PW1 and PW2 contradicted each other since PW2 testified that PW1 

was in charge of the investigation, whereas PW1 testified that he was an Intelligence Officer, but 

not in charge of the investigation.
 207

  

 

PW2 testified to seeing the investigation documents,
208

 saying they were dated 31
st
 August 2005 

and 23
rd

 October 2005, and he denied going to the Office of the SLRTC General Manager.
209

  

PW3
210

 testified that on 13
th

 March 2006, he interviewed the Accused in the presence of the Senior 

Investigator, Augustine Ngobie. The Court noted that said statement of the Accused
211

 was a total 

denial of the allegation and that the Accused stated therein that PW1 did not disclose to him any 

financial irregularity in his accounts that would have warranted an attempted cover up by way of a 

bribe and that as an ordinary employee of the SLRTC, it was not for him to offer bribes for the 

SLRTC’s corrupt practices.
212

   PW4 testified to having the alleged bribe in his custody and 

tendered it in evidence.
213

 PW4 said on 28
th

 February 2006, 4 exhibits were handed to him by 

Mohamed Koroma.
214

   

 

In the Defence case, the Accused relied on his statement and only called his wife, Cecilia Allieu, as 

a Witness. The testimony of Cecilia Allieu which was the most pivotal piece of evidence in this 
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 Trial Judgment, p.2; direct. 
202

 Trial Judgment, p. 4; under further cross-examination: PW4, Festus Robbin Taylor. 
203

 Trial Judgment, p. 4, states that; “It was tendered by the witness for identifications marked Z.” Therefore given that 

the money is later admitted at p. 5 (see FN 175) as exhibit C, it appears that a note of identified serial numbers of the 

monetary bills, is what is admitted as exhibit Z. This could have been more clearly stated. 
204

 Trial Judgment, p. 4; under further cross-examination. 
205

 Trial Judgment, p.2; direct and p. 3, cross, where PW1 continued to maintain that the Accused admitted giving him, 

Le500, 000.   
206

 Trial Judgment, p.4. 
207

 Trial Judgment, p.4. 
208

 Presumably documents requested from SLRTC by the ACC although it is unclear precisely which documents are 

meant. One can only be certain that the said documents are not witness statements pertaining to an investigation into 

the allegations against this particular Accused, given their dates. 
209

 Trial Judgment, p. 4. 
210

 Bashiru Konneh; ACC Investigator. 
211

 Exhibit B.   
212

 Trial Judgment, p. 5; Exhibit B, answer to question 40. 
213

 See FN 175. Trial Judgment, p. 5 
214

 Trial Judgment, p. 5; cross-examination. There is no other indication as to Koroma’s role in these events or his 

designation. It can only be assumed that the 4 exhibits in question are the alleged bribe, the two documents provided 

by the SLRTC (FN 208), and the Accused’s statement to Investigators. 
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case was not set out, but only snippets of its most relevant pieces were mentioned in the Court’s 

reasoning process. 

 

Application of Law 
The fact that the trial resulted in an acquittal grounded in an evaluation of the facts, in non-

acceptance of the Prosecution evidence and the adoption of the Defence evidence, hardly explains 

why there was not a more express application of the Law. The Court appeared to be of the view 

that the case as contoured by its accepted choice of facts was so starkly in favour of the Accused, 

that there was no need to apply the Law to the facts and hence no need for clarification of legal 

questions in and of themselves or, legal questions that arose as in relation to the facts. It is 

submitted that even where the facts directly point to the innocence of the Accused, a summary 

application of the Law to the facts can be carried out, if only to briefly articulate why the facts do 

not fit the charges. The Court’s reasoning while it sets out evidential inconsistencies and describes 

issues of evidence coherence, does not at all consider the inapplicability, as it would have it, of the 

charges.   

 

Therefore, the Judgment did not reproduce the relevant charging provision, i.e. section 10 of the 

ACA 2000 (as amended), entitled; “Corrupting a Public Officer” which is reproduced ad verbatim 

below:  

 

“Any person who, while having dealings of any kind with any public body, gives any advantage to 

a public officer or any other person to influence any public officer is guilty of an offence. “ 

 

It should be noted that Section 10 has been replaced with section 28 (1) of the ACA 2008, although 

this was not applicable in the present instance. Section 28 is hereby reproduced; 

 

“28. (1) A person who, whether in Sierra Leone or elsewhere, without lawful authority or  

reasonable excuse, gives, agrees to give or offers an advantage to a public officer as an       

advantage or reward for or otherwise on account of such public officer - 

 

(a) performing or abstaining from performing or having performed or abstained from 

performing any act in his capacity as a public officer; 

b) expediting, delaying, hindering or preventing or having expedited, delayed, hindered or 

prevented, the performance of an act, whether by himself or by any other public officer in his 

capacity as a public officer; or 

(c) assisting, favouring, hindering or delaying or having assisted, favoured, hindered or 

delayed, any person in the transaction of any business with a public body, commits an offence. 

 

The ACA 2008 is more thorough, in that it also approached the liability of the Public Officer who 

may be responsible for actually seeking an advantage in the first place, (as it was revealed by the 

Court’s piecing together of the evidence in this instance), in the same provision. The liability of a 

Public Officer who does seek an advantage in return for his action or inaction is encapsulated in 

section 28 (2) of the ACA 2008.
215

 The same penalties are imposed both for the member of the 

                                                 
215

 Section 28 (2) of the ACA 2008 covers the acts of public officers who solicit, accept, or obtain or agree to accept 

or attempt to obtain for themselves an advantage without lawful consideration or for a consideration which they 

know or have reason to believe to be inadequate. 
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public and for the public officer who initiate the interchange, as is made clear from subsection 3; 

“a fine not less than thirty million leones or to imprisonment for a term not less than 3 years or to 

both such fine and imprisonment.” In the ACA 2000, the liability of the Public Officer who seeks 

or accepts an advantage is addressed in separate provisions as opposed to being integrated in the 

same provision addressing the liability of the individual offeror, hence section 8 of the ACA 2000 

on the soliciting and accepting of an advantage by a Public Officer.   

 

Other provisions which would have been applicable to the facts as revealed by the Court here, i.e. 

that the ACC Investigator as the initiator of the idea behind the transaction could have been the 

Accused, are as follows: Section 7 of the ACA 2000, covering the corrupt acquisition of wealth by 

a public officer, mirrored in section 26 of the ACA 2008; section 33 of the ACA 2008, which 

appears duplicitous since it concerns a person who gives an advantage to a public officer to 

influence him or her; section 34 of the ACA 2008 is phrased in a like manner but concerns a more 

restricted sphere of “influence-able” activities of the public officer and these are delimited in 

subsections 1 (a) to (c), whereas section 34 (2) of the ACA 2008, concerns the liability of a public 

officer who seeks an advantage for his action or inaction in the same delimited spheres of 

activities, i.e. sections 34 (2) (a)-(c) of the ACA 2008. In the same vein, section 42 of the ACA 

2008 covers a situation wherein a public officer uses his office to confer improperly an advantage 

on himself. Other relevant provisions are section 47 of the ACA 2008 on receiving a gift for a 

corrupt purpose and section 52 of the ACA 2008 on the soliciting or acceptance by a public officer 

of gifts, as an inducement or reward for his action or inaction. 

 

It is interesting to note that the Presumption of Corruption found in section 45 of the ACA 2000 

and sections 28 (4) and 97 of the ACA 2008, is not addressed in the Judgment. In this instance 

money by the admissions of either parties, did change hands and it was the Accused person who 

“gave” the advantage in question, i.e. Le500, 000 to a public officer. However, there is no attempt 

to demonstrate how and why the Presumption, (that where the Accused provides an advantage to a 

Public Officer, he or she does so in order to induce action or inaction on the part of the Public 

Officer), is rebutted in this case.  

 

Critique                                                                                                                                           

The Court’s application of the concept of Entrapment, a concept whose definition varies 1.) from 

covering any opportunities presented by a law enforcement officer to commit crimes, 2.) to, 

strongly compelling inducements made by an officer to the Accused is worthy of note. According 

to the former, entrapment in and of itself is not impermissible, while according to the latter, 

entrapment refers to those acts going beyond the legally permissible. The former definition is 

prevalent in Common Law jurisdictions, given that, entrapment does not automatically render 

evidence inadmissible and because certain crimes are often difficult to detect and shrouded in 

secrecy, so that some leeway is granted to officials in criminal investigations to resort to deception, 

although the use of legal trickery or fraud is generally outside the bounds of the permissible; Fox 

(1986) AC 821. As per the former definition, entrapment means the idea behind the crime 

originates from the official, the Accused is persuaded into its commission and was not ready to do 

so prior to contact with said official. The status of the concept varies depending on the jurisdiction; 

it is not a substantive defence in the UK although it is in Canada. Where it is a defence, depending 

on the jurisdiction, the burden of proof may be on either party, with the usual attached standards; 

whether there is proof beyond reasonable doubt or on a balance of probabilities that the Accused 
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would not have committed the crime had it not been for the inducement;  R v Bryne [2003].  

Browns v. HMA- Scotland.  

 

Pushful behavior by officials becomes unacceptable since it is likely to artificially increase the 

incidence of crime, thereby creating a need for lawful supervision, to deter the actions of the state 

in this regard, so that investigative techniques are not oppressive or corrupt. In Common Law 

Jurisdictions, the Court exercises this supervisory role by either 1.) staying/discontinuing 

proceedings where to prosecute in such circumstances would be an abuse of the court’s process; 

Loosely (2001) 1 WLR 2060 or 2.) excluding Prosecution evidence likely to have an unfair effect 

on proceedings. The general rule in Common Law jurisdictions,
216

 is that an irregularity in 

obtaining evidence (unlawful, improper or unfair obtention), does not render it inadmissible; 

Jeffrey v Black (1978) QB 490.
217

 This includes evidence obtained by agents provocateurs; Sang 

(1980) AC 402. Admissibility turns on relevance; Kuruma. Inadmissibility depends on the 

potential of the evidence to adversely affect the fairness of proceedings, and this applies to the 

evidence of the agent provocateur; Shannon (2001) 1 WLR 51. The assessment of fairness is 

framed in terms of  whether the conduct of the police was so seriously improper as to bring the 

administration of justice into disrepute; Sang. 

 

One central consideration behind either the decision to stay proceedings or to exclude evidence is 

whether the crime was state created; Sorrells v. United States, 287 U.S. 435 (1932). The Court as 

such, considers whether the police for example, what type of crime was being investigated; did no 

more than present the defendant with an unexceptional opportunity to commit crime; was the idea 

implanted in the Accused’s mind by the officer; was the inducement forceful and persistent as to 

cause the Accused to commit a crime he would otherwise not have committed; Smurthwaite  

(1994) 1 All ER ER 898; would an average person have been so induced; how many attempts at 

inducing the Accused were there; the type of inducement (fraud, reward, threats); did the Accused 

express a desire not to go ahead; what were the Accused’s circumstances, including his 

vulnerability; was the investigation is carried out in good faith, e.g. whether there was reasonable 

grounds for suspecting the Accused, even though good faith can exist even where there are no such 

grounds: Williams v. DPP (1993) 3 All ER 365.   

The Police’s inducement should be comparable to an ordinary temptation likely to be encountered 

in the course of criminal activity.  The mere presentation of a favorable opportunity by the police 

to the Accused for commission of the crime, is therefore not unlawful. Naturally, the more difficult 

it is to uncover a crime, the more intense will be the Police’s inducements, and in these 

circumstances the Court assesses the justification of such intensity.  

In the US, some states use a subjective test where Entrapment as a defence can only work where 

the Accused has no predisposition to commit the crime; Sherman v. United States (356 U.S. 369 

(1958), while others use the objective test considering only whether the state’s actions would have 

caused a normally law-abiding person to commit a crime.  However, if UK caselaw is taken as 

prime example of the Common Law approach it appears that it cannot be argued that the Accused 

had a predisposition to commit the crime, where the Police’s conduct was strongly compelling. 

                                                 
216

 Refer to Notes above at pp. 159-160. 
217

 Except if prescribed by statute for a conviction; Scott v. Baker (1969) 1 QB 659. 
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This would mean that the Accused’s history or criminal record is only relevant when arguing that 

the investigation was grounded in reasonable suspicion of the Accused. 

Where the inducements are either severe or cannot be justified by the circumstances, the fact of 

entrapment may amount to a violation of the right to a fair trial; Teixera de Castro v. Portugal. 

Dicta from Lord Bingham in Teixera best illustrates the litmus test for police conduct: 

 

 “On the one hand it has been recognized as deeply offensive to ordinary notions of fairness if a 

defendant were to be convicted and punished for committing a crime which he only committed 

because he was incited instigated, persuaded, pressurized or wheedled into committing it by a law 

enforcement officer. On the other hand it has been regarded as objectionable if a law enforcement 

officer an opportunity to break the law, of which the defendant freely takes advantage, in 

circumstances where it appears that the defendant would have behaved in the same way if the 

opportunity had been made by anyone else.” 

 

The Court in Edward Allieu appears to have approached the issue of entrapment in a confused 

manner. Rightfully approached, it would have clearly enunciated its approach, i.e. whether in 

accordance with Common Law practice, it had chosen to order a stay of proceedings, or, whether it 

chose to exclude the Prosecution evidence due to its unfairness stemming from the nature of the 

entrapment. Instead, the Court seemed to approach the argument advanced by the Defence of 

entrapment as a substantive defence, which in Common Law jurisdictions it typically is not, in that 

it does not negative intent; (R v Sang). Firstly, where the Defence raises entrapment it should do so 

prior to the Prosecution’s presentation of its case, so that the Court might enquire into the 

circumstances surrounding the gathering of the evidence and the commission of the offence, and 

make its decision before ever the Prosecution gets to present its case. It is evident from the 

judgment that Prosecution and Defence evidence had been presented since Prosecution is 

evaluated in the body of the judgment. It is unclear whether the Defence raised entrapment as a 

defence, since it is only said to have “posed the question whether this was not a case of 

entrapment.”
218

 

The Court delivers an acquittal, based on the Prosecution’s failure to meet its burden of proof, 

mentioning in the same paragraph that “this is indeed a case of entrapment which was badly 

planned.”
219

 This seems to suggest that the Prosecution failed to meet its burden, precisely because 

this was a case of entrapment. It is submitted that this is an erroneous approach, which fails to 

clearly discern the characteristic Common Law approach to handling arguments of Entrapment. An 

acquittal, as in this case, is neither a stay of proceedings, nor a decision to exclude evidence. 

Rather, the issue of entrapment is treated here as a defence negating mens rea and therefore the 

crime. This is actually similar to the Canadian approach where the question of entrapment is only 

considered after there has been a finding of guilt, so that a finding that the accused was entrapped, 

results in a stay of proceedings, which better late than never, simply means the sentencing stage 

will not be proceeded onto. The effect therefore is similar to an acquittal. 

Most striking is that the evidence of the only defence witness, DW1 on which the verdict hangs is 

mentioned in passing. The evidence of DW1 which is deemed by the Court as truthful, can only be 

                                                 
218

 Trial Judgment, p. 6. 
219

 Trial Judgment, p.7. 
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glimpsed at by the denials made by PW1 in Cross which concern her.  What seems apparent is that 

the DW1 testified that she knew or had met PW1, that PW1 had visited the Accused’s house, and 

that PW1 had at some point asked DW1 for the Accused’s phone number. Also implied in PW1’s 

cross, and on the basis of the Court’s statements apparently supported by DW1’s evidence, is that 

PW1 had made it known that he was having financial problems and had made requests of the 

Accused to this end (whether directly to DW1, or indirectly through the Accused, this cannot be 

discerned); it should be noted that the term put to PW1 in Cross is “running after the Accused.” To 

avoid an overt and thorough discussion of the most critical source of evidence of entrapment, is to 

accord a diminutive role to written judgments of the ACC. 
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THE STATE v.  SANTIGIE ABU KAI KALOKOH  

 

THE HIGH COURT OF SIERRA LEONE 

JUSTICE M SEY J 

29
h
 January 2009 

 

Soliciting an advantage ˗ Accepting an advantage ˗ Necessary duration of retention of advantage 

by Accused to constitute acceptance  ˗˗ Definition of Entrapment ˗ Discussion of term Agent 

Provocateur ˗˗ Treatment of Entrapment and Agent Provocateur as correlative ˗ Effect of threats 

and intimidation by investigators on interview notes of the Accused ˗ Effect of Duress and 

Coercion on elicitation of evidence˗ Reversal of Burden of Proof by Defence of Insanity and other 

exceptions provided by statutorily defined crimes and defences ˗ Principles governing Court 

acceptance and dismissal of witness testimony and statements ˗ Relation between agent 

provocateur, entrapment and incitement ˗ Whether entrapment negates commission of an offence ˗ 

Decision to grant Attorney General’s application for trial by Judge alone ˗ Judicial intervention to 

call crucial witness/es ˗ Failure of Defence to object to admission by Prosecution of contested 

statement ˗ Whether it is necessary for Officers of the Law to explain to the Accused the legal 

definition of terms used to bring charges especially where they may differ from the lay 

understanding of the terms˗ Anti-Corruption Act 2000 (as amended), ss. 8(1), 8 (1) (b) & 41˗ Act 

No. 15 of 2002 - Anti-Corruption Act 2008, s. 28 (3)˗ Criminal Procedure Act No. 32 of 1965, 

s.144 (2) ˗ Criminal Procedure and Amendment Act, No. 11 of 1981, s.3. 

 

Held  

The Accused was convicted of Count 1, as the Prosecution proved beyond all reasonable doubt 

that PW1
220

 and PW2
221

 had not entrapped the Accused.
222

 The Accused was sentenced to a fine of 

Le 3m in respect of Count 1, to be paid immediately, or alternatively, to one year imprisonment.
223

 

However, the Accused was acquitted on Count 2, as the Prosecution failed to prove beyond all 

reasonable doubt that the Accused “accepted” money from PW1 in the true sense of the word.  

 

Ratio Decidendi 

The Judge accepted PW1 and PW2’s evidence in respect of Count 1, instead of the Accused’s, 

because, although the Accused testified to not understanding the word “soliciting”, the Judge 

believed he would have, given he had O and A levels and was Higher Executive Officer in the 

PSC,
224

 and did not believe that upon his enquiry, ACC Officers told him not to ask questions. 

Secondly, the Judge did not believe the Accused’s admission to soliciting, was secured by threats 

from the ACC Officers, PW1 and PW2. Thirdly, the evidence did not show entrapment, as it did 

not show that PW1 and PW2 incited or instigated the Accused to solicit the advantage, or that they 

were Police Officers/informers; even if they had approached the Accused as “agent provocateurs,” 

                                                 
220

 Arthur Caulker, Journalist for “The Exclusive” newspaper. 
221

 Raymond Bai Kamara, ﴾no indication of profession in judgment﴿. 
222

 Applying the definition in Regina v. Loosely, (2001) UKHL 53. 
223

 The Court took into consideration the mitigating circumstances that the Accused pleaded; that he had no previous 

convictions, was the sole breadwinner of a family of 2 wives and many children, and was remorseful.  
224

 Public Service Commission. 
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that would not diminish the criminality of Accused’s conduct, or weaken the probative value of the 

evidence.
225

 

 

Although, the Accused claimed his statement
226

 was obtained under threats, he signed on each 

question and answer sheet after being duly cautioned by PW4. The Accused did not, as would have 

been expected, object to the Prosecution tendering his statement
227

 in evidence. In it, he explained 

how would use the money, repeating his alleged initial break down of figures;
228

 Le50,000 to 

MoHS
229

 Clerks, Le 50,000 for transportation and Le50,000 for paying officials who would 

process PSC Form 8.  

 

Regarding Count 2, the act of “accepting an advantage” was not complete, as PW1 states that 

although the Accused took the money and placed it on the table, he, PW1 re-took the money, 

returning it to its owner Yusuf Sesay. PW1 and PW2 should have left the money for ACC officers 

to retrieve from the Accused, so that there would be no doubt about “acceptance”. Further, the 

Accused was to be given the benefit of the doubt raised by inconsistencies in the evidence of PW1 

and PW2 regarding Count 2.
230

  

 

Notes 

The Court has a duty to make sentence conform to facts consistent with verdict; Ralf ﴾1989﴿ 11 Cr 

App R ﴾S﴿ 121.  The sentencer must not pass a sentence appropriate to a more serious charge of 

which the offender has been acquitted; Gillespie [1998] 2 Cr App R ﴾S﴿ 61. If the Prosecution 

appear to be exercising the discretion [not to call a witness] improperly, it is open to the trial judge 

to interfere and in his discretion in turn to invite the prosecution to call a particular witness, and if 

they refuse there is the ultimate sanction in the judge himself calling that witness; Oliva [1965] 

1WLR 1028. The Prosecution may call a witness simply for cross examination by the Defence; 

Blackstone’s p. 1421. Voir Dire’s are held to determine their admissibility of disputed confessions 

which are objected to; p. 1428 Blackstone’s, see also Minors [1989] 1 WLR 441. Disputed 

confessions do not always give rise to a need for Voir Dire’s; where the issue is whether there was 

a confession at all, rather than whether it was improperly obtained, is for determination during the 

closing of the trial; Flemming ﴾1987﴿ 86 Cr App R 32. The test for exclusion of evidence in the UK 

for example, is whether, admission would adversely affect the fairness of the proceedings; Keenan 

[1990] 2 QB 54. Breaches of due process rights may be apparent from the custody record, in which 

case the prosecution will likely admit or based on accusation of the Accused only. If the 

Prosecution admits to such breaches, determinations on admissibility can be had without a Voir 

Dire. Where only the Accused can establish the allegations, Voir Dire’s are necessary; Keenan, 

Blackstone’s, p. 1429. 

 

Confessions might be unconvincing because they lacked the incriminating details to be expected of 

a guilty and willing confessor, because they were inconsistent with other evidence, or because they 

                                                 
225

 See Application of Law, at p.182. 
226

 Exhibit D. 
227

 The Accused’s interview, Exhibit D was tendered through PW4, Musa Jamiru Bala Jawara, Investigating Officer at 

the ACC. 
228

 Exhibit D, Accused’s answer to question 8, was to repeat what PW1 and PW2 claimed he’d told them in his office.  
229

 Ministry of Health and Sanitation. 
230

 See Summary of Facts at p.180.  
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were otherwise inherently improbable; Wood [1994] Crim LR 222. Where an incited act/offence is 

committed, the inciter becomes a secondary party to that offence. For penalties on incitement, 

judges must have regard to the penalties applicable in respect of the offence incited.
231

 To be guilty 

of incitement, one must ordinarily intend that the offence incited will be committed although as 

with attempt, recklessness as to circumstances may sometimes suffice; DPP v. Armstrong [2000] 

Crim LR 379. The purposes behind the incitement, for e.g. exposing the laxity of a system is 

immaterial as long as the incited intended the incitee to commit the offence with the requisites 

mens rea; Shaw [1994] Crim LR 365. 

 

A sentence of three and a half years was reduced to 18 months, taking into account personal 

mitigation, including the break˗up of his family, the loss of his home and his business; Wilson 

﴾1982﴿ 4 Cr App R S 337. It is an offence at Common Law punishable in the same way, to bribe a 

holder of a public office and it is similarly an offence for any such office holder to accept a bribe, 

Whitaker [1914] 3 KB 1283, Lancaster ﴾1890﴿ 16 Cox 737. If the offer of a bribe is not accepted, 

the offeror might be guilty of an attempt to commit the Common Law offence. Any improper or 

unauthorized gift, payment or other inducement offered to any public officer is likely to be 

considered corrupt; Blackstone’s p.690. Motive in offering a bribe is irrelevant, for e.g. to expose 

corruption, Smith [1960] 2 QB 423. However, in the inverse scenario, it is not corruption to accept 

a bribe for the purpose of exposing a briber; Mills ﴾1978) Cr App R 154. It is possible that a 

payment intended as a corrupt gift could be received innocently by the recipient, i.e. without him 

understanding it to be a reward or inducement, so that only the giver would be guilty of corruption; 

Millray Window Cleaning Co. Ltd [1962] Crim LR 99. Buckley ﴾1999﴿ 163 JP 561, Fingerprint 

evidence, like any other evidence, is admissible, if it tends to prove the guilt of the Accused. It 

may be excluded in the exercise of judicial discretion, if its prejudicial effect outweighs its 

probative value; Buckley (1999) 163 JP 561; Blackstone’s Criminal Practice, 2003, p.2321. 

 

 

Cases referred to in Judgment 

Woolmington v DPP (1935) AC 462 (HL) 

Regina v. Loosely (2001) UKHL 53 

R v. Sang (1980) AC 402 

 

Summary of Facts  
The Accused was charged on Counts 1 and 2 under sections 8 (1) and 8 (1) (b) of the Anti-

Corruption Act 2000 (as amended),
232

 with the offences of soliciting and accepting an advantage 

respectively, i.e. Le150,000 from Arthur Caulker and Raymond Bai Kamara on 7
th

 May 2009 at 

Freetown, as an inducement to expedite an application to secure the enrolment, of their purported 

sister, as a nurse in the MoHS. The Accused is alleged to have solicited and accepted the 

advantage in his capacity as a Public Officer i.e. a Higher Executive Officer, attached to the PSC. 

  

PW1 testified that on 7
th

 May 2008, he and PW2, approached the Accused at his Office, and 

explained that PW1’s sister was a nurse resident in Makeni and that she wanted to be accredited as 

a civil servant. PW1 testified that the Accused confirmed he was the right person to see and that he 

                                                 
231

 For an elaboration on Incitement, see the Critique section below, at pp.185-190. 
232

 Henceforth referred to as the ACA 2000. The provision mirrors section 28 (2) and 28 (2) (b) of the ACA 2008.  
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said he could expedite an otherwise long process, if PW1 provided Le 200, 000. PW1 testified that 

a sum of Le150,000 was agreed on, and the Accused broke the figures down as: Le50,000 being 

destined for the Permanent Secretary at the MoHS, Le 50,000 being destined for undisclosed 

officials and Le50,000 for the Accused’s own transportation.
233

 On this point, the Accused testified 

that the process was not to charge fees for processing the forms
234

 and that what he told PW2 was 

that the PSC only gave out forms when a vacancy was advertised and that the MoSH was 

responsible for processing forms. PW1 testified that he and PW2 left and returned 10 minutes later, 

giving the requested sum to the Accused, which he placed on top of his table. The Accused then 

gave PW1, a Form 8 and a specimen form.
235

 PW2 also testified that the Accused asked them for 

Le 150, 000 and gave them 2 types of forms. PW1 said that he took the money from the table 

while the Accused’s back was turned, returned it to its rightful owner, so that he could not produce 

it at the ACC, as confirmed by PW4.
236 

PW2 testified that the changing hands of the money from 

PW1 to the Accused was photographed by Yusuf Sesay and that PW1 snatched the money from 

Accused’s hands, after the Accused had received it. The Defence argued the element of 

“acceptance” was absent as PW1 retrieved the money; that there was no exhibit demonstrating 

acceptance; pointing out that the photograph PW2 speaks of, was not produced. The Accused 

maintained that PW1 and PW2 did not offer him money and that PW1 got annoyed with him and 

left PW2 behind, who then threatened the Accused.
237

 The Accused said that PW1 returned with 3 

ACC Officers who arrested him and accused him of receiving Le 150,000 from PW1.  

 

The Accused testified that the term “solicited” was not explained to him, and the ACC Officers told 

him not to ask questions, so that he simply affirmed the term in his statement.
238

 PW4 agreed with 

the Defence contention that “soliciting” was a technical term, and accepted that he did not explain 

its meaning.
239

 The Defence argued PW1 and PW2 were “agents provocateur”, so that there could 

be no soliciting, and that the Accused was entrapped. Further, the Accused claimed that he signed 

his statement as a result of intimidation by PW1 and the ACC Officers, without reading it 
240

 and 

that he did not personally write down the sentence, “certify that it is true and correct.”
241

 

 

                                                 
233

 The Accused on this point testified that when PW2 asked him to assist in getting and processing Form 8, he told 

PW2, that he did not have that capacity, and that the forms were under “lock and key”, with the Secretary of the 

Commission.  
234

 PW3 testified that the correct vacancy application procedure entailed him issuing Form 8
 
only when vacancies 

arose, to his Staff Superintendent, who passed them to the Accused, through whom Applicants could access them. For 

vacancies of senior positions, the forms were passed directly to the Accused; Trial Judgment, p. 9. (PW3’s name is 

missing, Trial Judgment missing page 8.) In Cross, the Accused confirmed what PW3 said about the procedure 

concerning the obtention of PSC forms; Trial Judgment, p.12. 
235

 The PSC, its photocopy and the specimen form were admitted, without objection as exhibits A, B and C 

respectively and the Accused identified Exhibits A, B, C as application forms that can be obtained from any Ministry 

and are issued to Applicants when there are vacancies in Ministries. 
236

 PW4 testified that he found no Le150,000 in the Accused’s Office and that PW1 said he’d taken the money from 

the Accused, but PW1 could not produce the money. 
237

 PW2 asked the Accused if he had ever been involved in a government problem, and when the Accused responded 

with a “No”; PW2 told the Accused that PW2 was going to “today”, change the place where the Accused laid his head; 

Trial Judgment, p. 11; “Today, he is going to change my place of sleeping”.  
238

 Statement of Accused, Exhibit D, Accused’s answer to question 6. 
239

 The Defence closing address argued that the term would be interpreted differently by the ordinary man. 
240

 The Accused alleged that they threatened him in their Office, by telling him he would not sleep in his house for 5 

days. 
241

 As written in the statement, preceding his signature. 
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Application of Law 
The Court ordered on 11 July 2008, pursuant to an application made by the Attorney˗General and 

Minister of Justice, for the Accused to be tried by Judge alone instead of by Judge and Jury in 

accordance with section 144 (2) of the Criminal Procedure Act No. 32 of 1965, as repealed by 

section 3 of the Criminal Procedure and Amendment Act, No. 11 of 1981.
242

 

 

The Prosecution bears the legal burden of proof beyond reasonable doubt of every element of an 

offence, qualified only by the defence of Insanity and by statutory exception/s. The Accused 

should be given the benefit of any reasonable doubt created by the Prosecution or the Accused’s 

evidence, which subsists to the end of the trial, even if the Court does not find the Accused’s own 

version of events credible. Such doubt should result in an acquittal; Woolmington v DPP (1935) 

AC 462 (HL). 

 

Section 8(1) of the ACA 2000, provides that: 

“any Public Officer who solicits or accepts any advantage as an inducement to or reward 

for or otherwise on account of his (b) expediting, delaying, hindering or preventing or 

having expedited, delayed, hindered or prevented the performance of an act, whether by 

himself or by any other Public Officer, in his capacity as a Public Officer…is guilty of an 

offence.”
243

  

 

In order to prove Counts 1 and 2, the offence of soliciting and accepting an advantage under 

section 8(1) and 8 (1) (b) of the ACA 2000, the Prosecution must prove that the Accused was a 

Public Officer; who solicited or accepted an advantage; such advantage being an inducement to or 

reward for his expediting the performance of an act, in his capacity as a Public Officer. 

 

The Accused and PW3 testified that the Accused was employed as Higher Executive Officer at the 

PSC and the Accused’s statement admits this.
244

 The Accused was therefore a Public Officer. 

Secondly, the Accused has admitted to soliciting Le150,000 from PW1 and PW2.
245

 This 

admission is deemed by the Court to be genuine and to have been made of his free will. The 

Accused’ allegation that he was intimidated by PW1, PW2 and ACC Officers into making the 

statement, was discounted as was his claim that he did not understand the word. Thirdly, it was a 

reward for expediting the performance of an act, as the Accused named his initial price and 

                                                 
242

 Refer to the Application of Law section in the trial of The State v. Alimu Bah below at pp.360-361.  
243

 As quoted from Trial Judgment, p. 2.  Section 8 (1) actually states ad verbatim; Any public officer who solicits or 

accepts any advantage as an inducement to or reward for or otherwise on account of his—  a. performing or 

abstaining from performing or having performed or abstained from performing any act in his capacity as a public 

officer; b. expediting, delaying, hindering or preventing or having expedited, delayed, hindered or prevented, the 

performance of an act, whether by himself or by any other public officer in his capacity as a public officer; or c. 

assisting, favouring, hindering or delaying or having assisted, favoured, hindered or delayed, any person in the 

transaction of any business with a public body; is guilty of an offence.  Section 28 (2) states that: “ Any public officer 

who solicits, accepts, or obtains or agrees to accept or attempts to obtain for himself without lawful consideration or 

for a consideration which he knows or has reason to believe to be adequate, any advantage as an inducement to or 

reward for or otherwise on account of his…” 
244 

Exhibit D, questions 12-17. 
245

 Exhibit D, Accused’s answer to question 6: “…in order assist their relative, to secure the PSC Form 8 which would 

enable the relative to be enrolled at the Ministry of Health and Sanitation.” 
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eventually consented to a lesser sum, and explained how he would use the amount.
246

 Lastly, the 

Court held the Accused did not “accept” an advantage, applying the legal definition of the word; 

“to receive with consent.”  In turn, it relied on the definition of the word “to receive”, which 

means, “to voluntarily take from another, what is offered.” 

 

The Defence submitted that the evidence demonstrated “entrapment” of the Accused by “agent 

provocateur”, but the Court ruled that entrapment did not exist as a substantive defence in English 

Law. Supporting dicta was quoted found in R v. Sang (1980) AC 402: 

“many crimes are committed by one person at the instigation of others. The fact that the 

counsellor or procurer is a policeman or police informer, although it may be of relevance 

in mitigation of penalty for the offence, cannot affect the guilt of the principal offender: 

both the actus reus and mens rea of the offence charged are present in this case.” 
247

 

 

And in Regina v. Loosely (2001) UKHL 53:  

“Entrapment occurs when an agent of the state – usually a law enforcement officer or a 

controlled informer – causes someone to commit an offence in order that he may be 

prosecuted.”
248

 

 

In reaching its sentence, the Court was guided by section 41 of the ACA 2000 as amended by Act 

No. 15 of 2002, otherwise known as, the Anti˗Corruption Amendment Act, 2002. Section 41 of the 

ACA 2000 provided that: “Any person who is guilty of an offence under subsection (1) of section 

8, section 9, section 10, subsection (1) of section 11, section 12 or section 13, shall be liable on 

conviction to a fine not exceeding thirty million Leones, or to a term of imprisonment not 

exceeding 10 years, or to both such fine and imprisonment.”
249

 

 

For the purposes of clarity, the provisions of the Anti˗Corruption Act amending section 41 are 

reproduced here. The Anti˗Corruption Amendment Act, 2002, being an Act to amend the 

Anti˗Corruption Act, 2000, stated the following in its section entitled; "General Penalty for 

Corrupt Practices – The Anti Corruption Act 2000 is amended ˗ (j) by the repeal and replacement 

of section 41 with the following:˗ 41. Any person who is guilty of an offence under subsection ﴾1﴿ 

of section 8, section 9, section 10, subsection 1 of section 11, section 12 or section 13 shall be 

liable to conviction to a fine not exceeding thirty million leones or to a term of imprisonment not 

exceeding 10 years or to both such fine and imprisonment; and in addition the Court shall order 

the forfeiture of the advantage corruptly acquired." 

 

It is then followed by a provision which bears no counterpart in section 41 of the ACA 2000, in a 

section entitled Penalty for Obstruction of Commission. This amends section 41 of the ACA 2002, 

through "(k) by the insertion immediately after section 41 of the following:˗ 41A. Any person who 

willfully obstructs or otherwise interferes with the Commission or any of its members or staff in the 

                                                 
246

 Trial Judgment, p. 19; although this strand of dicta, i.e. that he named his price and gave a breakdown of figures, is 

not expressly stated to be in support of that element of Count 1, i.e., inducement but rather it is implicit in the fact that 

the Court was assessing in a sequential manner, the presence of all the elements of the offence in Count 1, see Trial 

Judgment, pages 16˗20. 
247

 Lord Diplock in R v. Sang (1980) AC 402, at p. 432. 
248

 Lord Hoffman in Regina v. Loosely (2001) UKHL 53. 
249

 Identical to section 28 (3) of the ACA 2008. 
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discharge of their functions under this Act, is guilty of an offence and shall be liable on conviction 

to a fine not exceeding one million leones or to a term of imprisonment not exceeding one year or 

to both such fine and imprisonment." 

 

Section 41A is not relevant and was never applied in Kalokoh. The only amendment to section 41 

other than the addition in 41A, is the ability of the Court to order forfeiture. 

 

 

Critique 

Questions are raised about why the Court chooses to believe PW1 and PW2’s evidence regarding 

the act of soliciting, but rejected their evidence concerning the act of acceptance. It is true that 

there is no reason why Count 1 cannot exist separately of Count 2; the acts of soliciting and 

acceptance are separate and the named witnesses may provide evidence which clearly inculpates 

the Accused on one count, because the evidence is unambiguous, credible and reliable, whereas 

the evidence of the same witnesses concerning another count, may be insufficient to inculpate the 

Accused and may be dismissed in that particular regard. However, the crux of the criticism here is 

that, there appears to be no reason why the evidence of the named witnesses is deemed to be 

more credible and reliable with regard to Count one, but not with regard to Count two, why PW1 

and PW2’s testimony was accepted at face value with regard to Count 1 and not Count 2. The 

evidence of PW1 and PW2 was dismissed in relation to Count 2, the charge of acceptance, since 

the money held to have been solicited was not retrieved by investigators from the possession or 

office of the Accused and since the inconsistencies in PW1 and PW2’s evidence regarding the 

issue of acceptance,
250

 are treated by the Court as creating doubts which operate in favour of the 

Accused. However, it is odd that inconsistencies between PW1 and PW2’s evidence concerning 

Count 2, considered by the Court as creating doubts in relation to Count 2, ﴾despite other more 

general points of synchronicity﴿, would not also create reasonable doubts regarding these 

witnesses’ testimonies in general, thereby rendering conviction on Count 1 also unsafe. 

 

PW1 and PW2’s testimony concerning Count 1 was found to be valid, even though it was only 

corroborated by firstly, PW1 and PW2’s production of the forms
251

 allegedly provided by the 

Accused in exchange for the inducement sought by said Accused, and corroborated secondly, by 

the Accused’s admissions in his interview notes taken by ACC officers. There appears to be no 

reason why the production of these forms and the Accused’s admissions could not also substantiate 

Count 2, or go some way toward doing so.
252

 Also, noteworthy is that the ACC Officers who were 

                                                 
250

 Trial Judgment, p.20; "With regards to Count 2 . . .   I have my doubts as to the guilt of the Accused. This is due 

mainly to the inconsistencies I had earlier referred to in the evidence of PW1 and PW2." See also, Trial Judgment, 

pp.5 ˗6; "PW1 further testified that, he gave the Accused Le 150,000 which he received and placed it on top of his 

table. He said that the Accused then took the Public Service Commission Application Form from his cabinet and gave 

it to him...PW1... said he took the money from the table and gave it to the rightful owner". Trial Judgment, p.7; 

"However, there was inconsistency between the evidence of PW1 and PW2 as to how the money was removed from 

the Accused.  PW1 stated that he took the money from the table where the Accused had placed it...the money was on 

the table...I took the money...he didn’t notice the money was gone." Trial Judgement, p. 10; "PW2 on the other hand, 

stated that PW1 snatched the money from the hands of the Accused after he had received it." 
251

 Trial Judgment, p. 6 ;"Both the original PSC Form and the photocopy were produced and tendered without 

objection and admitted as Exhibits A and B respectively . . . The Specimen form . . . was . . . admitted as Exhibit C."   
252

 In his interview notes the Accused admits to soliciting the alleged inducement, but there is no mention in the 

Judgment about whether he also admits in these interview notes to, accepting the inducement. If he did, it could have 
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brought along by PW1 who arrested the Accused on suspicion of having solicited and accepted Le 

150,000 from PW1 and PW2, arrested him purely on the basis of their accusations and the forms. 

 

Aside PW1 and PW2’s testimony, PW1 and PW2’s production of the forms and the Accused’s 

statements of confession, there is no further evidential corroboration of the charge in Count 1. It is 

submitted that there was a need for further corroboration given the paradox of believing the named 

witnesses’ testimonies with regard to Count 1 and disbelieving them, with regard to Count 2. 

Where it is argued that PW1 and PW2’s evidence was not disbelieved as such with regard to Count 

2, but rather that it needed to be bolstered with tangible evidence as Count 1 had been, the retort is 

that the conviction for Count 1 rests mainly on testimonial evidence, since the forms could have 

been obtained from elsewhere,
253

 unless of course the prints of the Accused were found thereupon 

and even then, that is less than determinative of the issue. It is unclear why the testimonies of PW1 

and PW2 and the admissions would not suffice for a conviction on Count 2, but would suffice for a 

conviction for Count 1.
254

 The Court does not make explicit that PW1 and PW2 testimonies, 

demeanour and method of delivery simply come across as more credible than the Accused’s. 

 

Corroboration is especially important given that, the credibility and reliability of PW1 and PW2 

could be seen as questionable since firstly, they talk about taking a photo of the 

transaction/exchange of cash, but apparently fail to make it available. It is curious that the 

Prosecution does not adduce this in evidence or that the Court does not invite or order the 

Prosecution to adduce it, given its criticality. A photo of the sort would seem highly unlikely to 

have been misplaced by the named witnesses or ACC investigators or to have been oversighted in 

trial preparation. Secondly, PW1 and PW2’s credibility could also be challenged on the fact that 

they could probably have audio recorded the exchange by use of the same mobile phone, but did 

not do so. Thirdly, it is curious that PW1 and PW2 allege that they returned the money to its 

rightful owner, but that this rightful owner appeared to have never been called as a witness by the 

Prosecution or even interviewed by ACC investigators, neither was his consent sought in order to 

use the money as an exhibit. In light of this, it does not appear as if witnesses were critically 

selected by the ACC or that other material evidence was ever sought to buttress the crucial 

evidence on which the verdict was reached here. Fourthly, it is odd that PW1 and PW2 would have 

rushed to repossess the "bribe", knowing that they would immediately afterward be bringing ACC 

Officers or would be making a report. It is odd that they did not construct a plan which would have 

included one of them staying behind to stall, while ACC officers were being hailed by the other.
255

 

 

UK Law generally defines soliciting as asking, enticing, or requesting of another to provide a 

financial (or other) advantage, intending that the performance of a relevant function should be 

                                                                                                                                                                
been used to justify a conviction on Count two. Trial Judgment, p.16; "I have carefully perused Exhibit D and I believe 

that all the admissions made in it are true...Indeed I solicited the sum of one hundred and fifty thousand leones from 

them in order to assist their relative." 
253

 Trial Judgment, p. 12; "…the Accused said ... these forms are usually obtained from any Ministry as far as civil 

servants are concerned . .  ." 
254

 It seems to just be a case of the Accused’s word as against those of PW1, PW2 and PW4. 
255

 This oddity which calls into question the credibility of the Accused/likelihood of the veracity of their account, is 

noted in not so many words by the Court, in dismissing Count 2, see Trial Judgment, p. 21; "Perhaps it would have 

been prudent for PW1 and PW2 to have left the money with the Accused and then wait for the ACC Officers to have 

retrieved it from him." 
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performed improperly, i.e., pursuant to the provision of the advantage.
256

  The crime of solicitation 

only requires for a bribe to have been solicited; solicitation can subsist without the consummation 

of the act whose performance is sought, neither is it necessary that the Defendant profit from said 

act.
 257

 It is then an inchoate offence of sorts since a person cannot be punished for both solicitation 

and the crime solicited. In the United States, the term solicitation means the inducement of another 

to commit a crime and attaches the specific intent that the person solicited commit the crime.
258

 

Defined in those terms, the US definition of the crime of solicitation when applied to acts of 

bribery, would encompass both the offer of, and request of a bribe, since both are forms of 

encouragement to commit a crime. Simply put, it refers to the act of prompting a crime and in this 

sense captures the crimes of instigation or incitement. However, in Kalokoh, the meaning that 

attaches is the act of requesting ﴾an advantage﴿, so that it becomes possible for the Defence to 

contemplate at least in theory, the incitement of a request without this amounting to tautology. The 

question is where did the idea stem from and was the initial idea accompanied by persuasive 

pressure. 

 

The evidence that was elicited does not demonstrate that the Accused’s soliciting was prompted by 

the request for help from PW1 and PW2 since initiating a discussion with the Accused seeking his 

help does not in and of itself amount to an incitement of the crime of soliciting an inducement 

﴾does not mean they encouraged him to ask﴿. However, the judgment would have benefited from 

added clarity if the judge or Prosecutor had sought to eliminate any doubt that PW1 and PW2 may 

have suggested, even subtly, the offer of a sum, to establish that there was never any hint of 

incitement, instigation, encouragement or prompting on the facts.
259

 Conversely, the Defence could 

have tried to establish that the degree of insistence they exerted when seeking help amounted to 

instigation or incitement to commit the offence of soliciting a reward/inducement. The Defence 

might also have tried to clarify whether PW1 and PW2 ever in their interaction with the Accused 

acknowledged that they were seeking a "favour", or whether the Accused at all during their 

meeting changed his mind due to their insistence, from restraint and reservation concerning the act, 

to acquiescence, i.e. was he persuaded.  Surprisingly, there does not appear to be any attempt by 

the Defence to develop these points even as pleas in mitigation.  

 

The Court ruled that there was no evidence of entrapment, instigation or incitement by PW1 and 

PW2 of the Accused to solicit the advantage. The Court also ruled that even if they had 

approached the Accused as “agent provocateurs,” that would not diminish the criminality of 

Accused’s conduct or weaken the probative value of the evidence. The Court correlates the 

meanings of "entrapment", with those of "agent provocateur", intimating that entrapment is 

definitive of the term "agent provocateur".  In Regina v. Loosely [2001] UKHL 53 it was stated; An 
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 Holman Fenwick Willan, ﴾2013﴿, UK Bribery Act, http://www.hfw.com/UK-Bribery-Act-Articles, article originally 

printed in, Port Strategy, ﴾2011﴿, www.portstrategy.com. 
257

 US Legal Inc., ﴾2013﴿, Solicitation and Attempted Bribery, http://bribery.uslegal.com/solicitation-and-attempted-

bribery/ 
258

 http://en.wikipedia.org/wiki/Solicitation, accessed on 29.12.013; Where the substantive offence is not committed, 

the charges are drawn from incitement, conspiracy, and attempt. Where the substantive offense is committed, the 

charges are drawn from conspiracy, counselling, procuring and joint principals (common purpose). 
259 

 The question is, did they incite, egg on, prompt, provoke the commission of, instigate, support, spur, set off, 

originate, motivate, encourage, promote, “whip up”, coax, push, activate the commission of the crime of soliciting an 

inducement or reward?  

http://en.wikipedia.org/wiki/United_States
http://en.wikipedia.org/wiki/Specific_intent
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http://en.wikipedia.org/wiki/Incitement
http://en.wikipedia.org/wiki/Conspiracy_(criminal)
http://en.wikipedia.org/wiki/Attempt
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agent provocateur is "a person who entices another to commit an express breach of the law which 

he would not otherwise have committed, and then proceeds or informs against him in respect of 

such offence."
260

 Generally, an agent provocateur tries to bait another into committing a crime, so 

as to gather evidence against them; this is the defining feature of entrapment as opposed to simple 

incitement and instigation, the latter two being used mostly interchangeably. 

Common Law incitement in the UK was abolished on 1 October 2008 by Section 59 of the Serious 

Crimes Act.
261

 As the English Common Law definition of incitement still applies in Sierra Leone 

by virtue of the Courts Act of 1965,
262

 what follows is an elaboration of the doctrine’s definitive 

principles under the Common Law of England and Wales. An inciter is one who reaches and seeks 

to influence the mind of another to the commission of a crime; R v. Whitehouse, [1977] QB 868. 

The Prosecution bears the burden of proof concerning incitement; Walsh v Sainsbury [1925] HCA 

28.Incitement is the urging or spurring on through the advice, persuasion, encouraging, instigating, 

pressuring, or threatening another so as to cause them to commit a crime;  Race Relations Board v 

Applin [1973] HL. Incitement or solicitation may transpire through words as well as acts; R 

v.Higgins (1801) 2 East 5.  The actus reus of incitement may be implied; Invicta Plastics Ltd v 

Clare (1976) QBD.  It may be a suggestion, proposal or request that is communicated; R v. 

Fitzmaurice, [1983] QB 1083. Also, incitement has been defined as when one person counsels, 

procures or commands another to commit a crime;  R v. Higgins (1801) 2 East 5. Although 

counseling and procuring were later adopted as forms of accessory liability,
263

 these definitions 

still apply to an application of the Common Law doctrine of incitement in Sierra Leone by virtue 

of the Courts’ Act of 1965.
264

 To procure means to produce by endeavour; AG’s Reference (No. 1 

of 1975) [1975] QB 773. Common Law incitement required the knowledge, belief or suspicion that 

the crime incited would be performed with the requisite mens rea and whether or not the incitee 

actually did posses the requisite mens rea is irrelevant; R v. Claydon (2005) EWCA Crim 2817, 

countering the now defunct R v. Curr, 2 QB 944 (1968).  It is also irrelevant that the incited crime 

was not performed
265

 or that an alternative offence was committed.
266

  

 

An incitement which is motivated purely for revealing gaps in a system cannot incur guilt; R v. 

Shaw (1994) CA. The impossibility of the incited acts constituting a crime precludes a charge of 

incitement; R v. Whitehouse, R v. Claydon, R v. Pickford [1995] QB 203. However DPP v. 

Armstrong [2000] Crim LR 379, 1999 EWHC 270 (QB) which is a more recent application of 

Common Law incitement directly counters the impossibility principle. 

 

                                                 
260

 Regina v. Loosely [2001] UKHL 5, para. 49. 

261 The Serious Crimes Act abolishes the common law offence of incitement and in its place creates new offences of 

intentionally encouraging or assisting crime and encouraging or assisting crime believing that an offence, or one or 

more offences, will be committed. 
262 

Section 74 of the Courts’ Act 1965 states; "Subject to the provisions of the Constitution and any other enactment, 

the common law, the doctrines of equity,  and the statutes of general application in force in England on the 1
st
 day of 

January, 1880, shall be in force in Sierra Leone." 
263 

Section 8 of the Accessories and Abettors Act 1861. 
264

 Refer to FN 262 above. 
265

Crown Prosecution Service, (2014), Inchoate Offences; http://www.cps.gov.uk /legal/h_to_k 

/inchoate_offences/#P20_588. See also Australian case of R v Dimozantis  
266 

 Thomson Reuters, (2012), What is Incitement; http://www.findlaw .co.uk/law /criminal /crimes a_z/500491.html 

http://sixthformlaw.info/02_cases/mod3a/cases_43_inchoate_incitement.htm#Whitehouse, R v (1977)
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The application of English Common Law in Australia has spawned the following definitions of 

incitement. To incite means; to rouse; to stimulate; to urge or spur on; to stir up; to animate, 

command, request, propose, advise, encourage, authorize, to instigate; Young v. Cassells (1914) 33 

NZLR 852 and R v. Eade [2002] NSWCCA 257. What constitutes incitement depends upon the 

context; R v Massie [1999] 1 VR 542. 

 

It appears as if instigation is practically akin to incitement, a stronger form of incitement since the 

instigator practically induces the Accused into the commission of the offense.
267

 The difference 

between solicitation and incitement is that a solicitor need not be present at the scene, while an 

inciter is generally present at the scene. Solicitation is more concretely, a step toward the 

commission of a crime.
268

  

 

Entrapment defined in strictly legal terms refers not to scenarios simply involving intervention 

from and contact by the Accused with, state agents, which is not de facto impermissible, but rather, 

refers to set ups where the conduct of state agents goes beyond that which would expected by 

others, ﴾non state agents﴿, in the circumstances. This is supported by Loosely which cites R v. 

Sang that "entrapment", in a generalized sense, does not nullify intent. Accordingly, in Sang, it 

was held that the Court did not have the discretion to exclude evidence on the ground that the 

offence had been procured by entrapment/unfairly obtained.  

Properly defined Entrapment is the instigation or incitement through coercion, inducement or 

persuasion by state agents of the Accused to commit a crime. That is to say, entrapment occurs 

when state agents present the Accused with more than an ordinary opportunity to commit a crime. 

The Court must determine whether the state agent in offering the opportunity to the Accused  

behaved as an ordinary member of the public would; Loosely and Nottingham City Council v 

Amin [2000] 1 WLR 1071. 
269

 This is in essence a test for attributing causality of the crime to state 

agents; in other words did the state agents cause the Accused to commit a crime which she 

previously had no intent to commit. The determination of instigation is a factual question; Loosely. 

This test of whether the state agents behaved as ordinary members of the public would poses 

problems where the set up involves grave offences seen as demonstrating high levels of 

criminality; Loosely.   

Under US law, entrapment is a substantive defence,
270

  but under English Law, it may be a 

mitigating circumstance for sentencing; Sang, Loosely and see R v Latif [1996] 1 WLR 104, 112. 

Sang makes it clear that the Common Law remedy for entrapment is a stay of proceedings, based 

on the rationale that to prosecute individuals where the state itself which had lured them into 

committing illegal acts would amount to an abuse of process and compromise the integrity of the 
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The Find Law Team, (2012), What is incitement? And how is it a criminal offence?; 

http://www.findlaw.com.au/articles/4516/what-is-incitement-and-how-is-it-a-criminal-offenc.aspx 
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The Editors of Encyclopædia Britannica, (2014), Solicitation; http://www.britannica.com/ EBche 

cked/topic/553250/solicitation#ref289675 
269

Offering more than an ordinary opportunity that an ordinary member of the public would offer, would be 

overstepping the line between crime detection and crime creation. 
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Legal Information Institute, ﴾Undated﴿;http://www.law.cornell.edu/wex/entrapment; American caselaw has stated 

that the reason for the existence of the law of entrapment is that a distinction must be made between trapping the 

unwary innocent, as opposed to the unwary criminal. 
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criminal justice system;
271

 the principle is that the state should not create crime, i.e. instigate the 

commission of criminal offences. According to Latif [1996] 1 WLR 104, cited in Loosely, a stay is 

necessary or justified where, the judge in "weighing countervailing considerations of policy and 

justice", determines that to bring a prosecution "amounts to an affront to the public conscience."  

The Court also has a discretion to exclude evidence resulting from the activities of the agent 

provocateur on the ground that its admission would have an adverse effect on the fairness of the 

proceedings; Loosely.
272

 This remedy is less than ideal where what the Accused actually seeks is to 

not be tried at all. However, if on the aforementioned principles a stay cannot be justified and the 

trial proceeds, with the issue of state involvement later cropping up, the exclusion of evidence may 

become relevant and an application for exclusion should then be treated as a belated application for 

a stay; Loosely.  

State involvement in creating the set up to facilitate a crime should only occur so as to obtain 

evidence of criminal acts that are ongoing or about to be committed ﴾apart from regulatory 

offences﴿; Taunton Deane Borough Council v Brice (DC unreported 10 July 1997) R v 

Mack (1988) 44 CCC (3d) 513, 553. "Entrapment" set ups in the absence of suspicions and/ or 

unsupervised, amount to an abuse of state power. In Loosely it was stated that, lack of supervision 

"carries great danger, not merely that they will try to improve their performances in court, but of 

oppression, extortion and corruption." In the UK "entrapment" scenarios are only undertaken 

where the desired result cannot be achieved by other means.
273

 Bribery and consensual offences 

such as dealing in unlawful substances lacking victims fall under this category. 

The underlying principle that there can be no plea of Entrapment where the state agent does no 

more than to offer a favorable opportunity to a person ready and willing to break the law, applies 

in the US as well. In the US, as in the UK, in determining the validity of a plea of Entrapment, the 

focus is on ascertaining intent prior to inducement and whether there was overbearing conduct 

from state agents as against the Accused;
274

 US v. Young 470 U.S. 1, (1985), United States v. 

Skarkie. US states may employ either a subjective or an objective standard to ascertain 

Entrapment. Under an objective standard, it must be determined whether the actions of the state 

agent would have induced a normally law-abiding person to commit a crime. Under a subjective 

standard, it must be determined whether the Defendant had a predisposition to commit the crime so 

that the inducement is irrelevant.
275

 Use of the objective standard results in only the determination 
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According to Loosely, a stay should be granted not because the accused was not guilty or because he could not 

receive a fair trial or to discipline the police but to protect the integrity of the criminal justice system. 
272

 In Loosely, this discretion to exclude evidence was based on section 78 of the UK Police and Criminal Evidence 

Act 1984. 
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 Undercover officers may be used only in connection with national security or serious crime and in cases in which 

the desired result cannot reasonably be achieved by other means: test purchasers are used in support of investigations  

where reasonable grounds have been established to suspect that such an offence is being committed. The authorizing 
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HM Customs and Excise. 
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of whether the entrapment occurred. Use of the subjective standard results in the determination of 

entrapment with defendant disproving a predisposition, then the subjective test which shifts the 

burden of proof beyond a reasonable doubt back to the Prosecution.
276

 If predisposition is proven 

even in proven circumstances of coercion and threats, the entrapment defense fails.   

 

Under US law, law enforcement may not originate a criminal design, implant in an innocent 

person’s mind the disposition to commit a criminal act, and then induce commission of the crime 

so that the government may prosecute; Jacobson v. United States 503 U.S. 540 (1992) Supreme 

Court. However, this still to only establishes loose and vague constraints on police procedure, 

especially since contrary to UK practice, law enforcement in the US does not need any level of 

suspicion to initiate undercover operations. In the US in 1973, the Supreme Court innovated an 

outrageous government conduct defence, which means that despite the presence of predisposition, 

the conduct of the state was nonetheless so outrageous as to be a breach of fundamental fairness.
277

 

 

Private entrapment, for e.g. entrapment by undercover journalists,
278

 exists neither under US or UK 

law, since defendants cannot argue abuse of process. In the UK case of R v Shannon (aka Alford) 

[2000] EWCA Crim 1535, the Court of Appeal stated that only unfair conduct from state agents 

can result in the exclusion of evidence where a crime was committed as a result of incitement. This 

is because under Common Law, the exclusion of evidence, or a stay of proceedings, can only be 

warranted by state conduct. Therefore,  under the Common Law, conduct from private entrappers 

even where more extreme than that of state agents, and even where capable of meeting the 

"offence to public conscience" standard employed for classifying state conduct as unacceptable, 

cannot give rise to the same remedies. Private entrapment at best can be a mitigation plea.  

 

Similarly, in Australia, Entrapment is only a mitigation plea, although it is for the Court to 

consider all the circumstances where the commission of an offence has been procured by the state 

or others, in determining guilt; Ridgeway v The Queen (1995) 78 A Crim R 307. Ridgeway which 

did result in a stay treated the state agents involved in the entrapment as having also committed an 

offence. It stated that no "no government in a democratic state has an unlimited right to test the 

virtue of its citizens" and create a "police state mentality.”
279

 

 

Here, in Kalokoh, the Court determined conclusively that the Accused was guilty of soliciting 

since it was he and not the witnesses who originated the breakdown of figures regarding the 

solicited funds. Derived from a weighing of the totality of evidential indicators which all point in 

the same direction, to infer guilt from the breakdown of figures proffered by the Accused, can be 

convincing approach. However, hypothetically, the fact of originating the breakdown of figures 

would not in theory counter an argument that the Accused was incited to solicit, since the Accused 

could simply have responded to such an incitement by providing the details of a more elaborate 

scheme. The Court appears to imply that the provision of a breakdown of figures by the Accused 

signifies his contemplation of, and premeditation upon the commission proper, in other words that 
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a somewhat complex scheme emanating from ﴾the deliberation of﴿ the Accused manifests intent. If 

this was the case, then this point would have benefited from added clarity, by the Court. 

 

The Accused calls into question the veracity, authenticity and accuracy of his statements made in 

the ACC Office, admitted into evidence which are relied upon by the Court in convicting the 

Accused for soliciting. The Accused alleges that these statements and the admissions and 

confessions therein were made under threats and intimidation from PW1, PW2 and the ACC 

Officers.
280

 It appears that that these confessions from the Accused were taken at face value and 

that the Accused’s allegations of foul play in securing those confessions were not examined in 

detail, in spite of their very serious nature. The Court appears to simply have taken for granted the 

word of the investigators as against the word of the Accused and to have assumed that ACC 

Investigators were not capable of the alleged misconduct. The Court also appears to have placed 

some premium on the fact that even though the Accused alleged that his statement was obtained as 

a result of threats
281

 that the Accused had signed on each question and answer sheet after being 

duly cautioned by PW4. This statement by the Court lacks value, since the fact of signing does not 

nullify the possibility of the Accused having been threatened to sign. Against the backdrop of the 

Accused’s allegations, being duly cautioned to sign could well have amounted to being threatened 

or intimidated.  

 

The Accused did not, as would have been expected, object to the Prosecution tendering his 

statement
282

 in evidence. This appears to be the only cogent reason ascertainable as to why the 

Court accepted Prosecution witnesses’ evidence over the Accused’s evidence. It is shocking that 

the Accused would leverage such accusations against the ACC and not object to the admission into 

evidence by the Court of his statements. Where the Defence accusations were made during the trial 

and not as closing submissions, indicating the possibility of lack of diligence or professional 

negligence from the Defence in its failure to object to the admission of the Accused’s statements, it 

is submitted that the Court could have enquired from the Defence about its position on admission 

of said statements, at that juncture.  

 

A perusal of ACC case law indicates a less than consistent approach to the issue of "failing to 

openly contest contentious pieces of evidence." In Taju˗Deen, the Trial Judge inferred guilt from 

the Accused’s silence when faced with inculpatory evidence that he had corruptly acquired the 

satellite dish and receiver and when faced with the presumption of corruption in s. 45 attaching to 

proven receipt, since the Accused’s silence on how he acquired them
283

 meant he failed to rebut 

the evidence. The Appeal Court deemed this an error of fact and law, since the Accused was 

“absolutely within his rights not to say anything” and his silence could not infer guilt since the 

Defence already provided evidence in support of its own account. The burden of proof could only 
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Trial Judgment pp. 12˗13; "Under Cross examination . . . he said that even though he signed the statement he still 

maintained that he was ﴾intimated﴿, intimidated by Arthur Caulker and the ACC Officers who made threats to him at 
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Exhibit D. 
282

 The Accused’s interview, Exhibit D was tendered through PW4, Musa Jamiru Bala Jawara, Investigating Officer at 

the ACC. 
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 “From the statement, the only inference which can be drawn is that the satellite dish belongs to him but because he 

has unpolluted explanation as to his acquisition of them, the conclusion then is that it was acquired by him 

corruptly…The evidence is that they were given to the Accused as an inducement or reward. The Accused gave no 

explanation to rebut this”: Page 263 Vol. 2, Records of Appeal, lines 19-17.  
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shift to the Accused where the Prosecution had proved the ingredients of the offence charged, ﴾for 

e.g. acceptance﴿, which had not happened. However in The State v. Emmanuel O. Leigh, the Court 

construed the Defence failure to challenge incriminating evidence from PW7 in cross-examination 

as acceptance of its veracity,
 284 

and authorities from the UK do support this stance.
285

  

 

The Court reasons that there was no acceptance of an advantage since the act was not complete,
286

 

raising the question as to what stage the act of acceptance of an advantage becomes complete. 

Although, the Court has up to this point, accepted PW1 and PW2’s testimonies, it seems to have 

dismissed the testimony of PW1 that the Accused took the money and placed it on the table.
287

 The 

Court appears to reason that this in itself was simply not enough to constitute acceptance and 

indicates a preference for the retrieval of the sum from the possession of the Accused. Terms 

related to acceptance include; obtaining, acquiring, to receive willingly, the act of taking or 

receiving something offered, or to undertake something offered/a responsibility, to assume an 

obligation, the consenting to, taking on, replying in the affirmative, responding favorably to, to 

confirm or affirm an offer . Conceived of literally, acceptance of a bribe would then mean both 

agreeing to receive a bribe and the act of receiving it. Note that certain laws simply criminalize the 

asking for and agreeing to receive a bribe upon an agreement or understanding that his or her 

official action would be influenced thereby (see for example e.g. California’s Penal Code section 

86).  

 

Contractual analogies may illuminate the general legal position on acts constituting acceptance of a 

bribe and their point of coalescence into acceptance. Bribery simply is an effort to contract on 

wholly illegitimate terms. In Contract, the act of acceptance is a manifestation of an assent either 

directly by words or impliedly by conduct, (belying an intention/unequivocal willingness) by the 

offeree to be bound by the terms of an offer: Saskatchewan Crop Insurance Corp. v. Greba, (1997) 

11379 SK QB. Contractually, acceptance must be accompanied by consideration; in Bribery, the 

quid pro quo facet. Temporally, acceptance is complete, when the parties involved are of one mind 

but temporal precision of acceptance being difficult, it is the whole transaction that should be 

evaluated, i.e. the sum of evidence of acceptance:  Clarke v. Dunraven [1897] AC 59 (Australia) 

Krakana v. Boultron (1955) 5 DLR 134 (Ontario). The test for acceptance is that the parties had 

each from a subjective perspective engaged in conduct manifesting their assent, a subjective belief 

determinable by objective conduct; Lucy v. Zehmer, 196 Va 493 84 S.E. 2d 516. The test is   

whether a reasonably bystander would regard the conduct of the offeree including his silence as 

signaling to the offeror that his offer had been accepted; Empirnall Holdings Pty Ltd v. Machon 

Paull Partners Pty Ltd (1988) 14 NSWLR 523, Court of Appeal Supreme Ct NSW. Acceptance 

must be communicated; Powell v. Lee (1908) 99 L.T. 284, and a mental decision to accept is not 

sufficient, although acceptance could then be inferred from conduct; Brogden v. Metropolitan 

Railway Company (1877) 2 App. Cas. 666. Silence or inactivity on the part of an offeree will not 

amount to acceptance; Felthouse v Bindley [1862] EWHC CP J35. It is sufficient if the offer was 

                                                 
284

 Trial Judgment, pp. 7-8. It was in his closing arguments that the Accused tried to contest that piece of evidence. 
285

 See Notes section in The State v. Emmanuel Leigh, at p.64 above. 
286

 Trial Judgment, p. 20, I have perused the legal definition of the word, "accept", and it means "to receive with 

consent." I also looked up the word "receive" and it means, "voluntarily to take from another what is offered." From 

the evidence adduced, I am of the considered opinion, that the Accused did not take the money from PW1 in the true 

sense of the word, "accept". . . the act of accepting an advantage was not complete. 
287

 Trial Judgment, p. 5. 

http://www.merriam-webster.com/dictionary/obligation
http://en.wikipedia.org/wiki/Powell_v_Lee
http://en.wikipedia.org/wiki/Brogden_v._Metropolitan_Railway_Company
http://en.wikipedia.org/wiki/Brogden_v._Metropolitan_Railway_Company
http://www.bailii.org/ew/cases/EWHC/CP/1862/J35.html
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one of the reasons for the offeree acting in the way s/he did, even if not the dominant reason; R. v. 

Clarke (1927), 40 CLR 227 (Australia). 

http://www.australiancontractlaw.com/cases/crown.html
http://www.australiancontractlaw.com/cases/crown.html
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THE STATE v.  ALEX SESAY 

 

THE HIGH COURT OF SIERRA LEONE 

JUSTICE M SEY 

23 February 2009 

 

Impersonation - Absence of express definition of the charges/counts - Absence of express definition 

of the elements of the statutory offence - Absence of express evaluation of the facts alleged by the 

Prosecution - Absence of express evaluation of the Prosecution’s legal arguments as against, the 

facts alleged – The manner of presentation of Judgments where the Accused enters a guilty plea - 

Need for express judicial pronouncements to contribute to case law - Protection of the rights of the 

Accused -  Pleading circumstances in mitigation - Anti-Corruption Act, s. 76. 

 

Held  

The Accused was convicted on Counts 1 and 2 and sentenced to a fine of Le5m on each Count. 

The Accused’s application for payment of the fines by instalment was rejected and the fine was 

due to be paid immediately. In default of the fine, the Accused was subject to a concurrent term of 

imprisonment of 6 months.  

 

Ratio Decidendi 

There was no evaluation of the Prosecution’s case; no assessment of the veracity of the 

Prosecution’s allegations, measured against the evidence adduced by the Prosecution; and 

measured against any objective appraisal of the circumstances. Neither was there any assessment 

of how well the Prosecution’s legal arguments married the evidence it adduced.
288

 The conviction 

and sentencing of the Accused appeared to be based solely on the Accused’s guilty plea. The Court 

acknowledged that it had taken into consideration the Accused’s pleas in mitigation in arriving at 

its sentence. 

 

Notes 

Criminal impersonation is the assumption of a false identity with intent to defraud another.
289

 This 

false identity may be that of a representative of another person or an organization, and is assumed 

with an intent to benefit from the scope of action normally and legitimately available to the person 

whose identity is assumed and which the impersonator would not, but for his impersonation, be 

able to secure. In Common Law jurisdictions, the requisite mens rea for impersonation is 

knowledge of the factual circumstances/incorrectness of one’s actions, i.e. that one is assuming a 

false identity. The actus reus is i.) the commission of an act which had it been committed by the 

person falsely impersonated, would have resulted in their being penalized; ii.) the commission of 

an act with the intent to unlawfully gain a benefit, or injure or defraud another.
290 

Some 

constructions of the crime of false impersonation are contingent upon the misrepresentation 

having been made to a Law Enforcement Officer so as to obscure the ascertainment of the 

information sought. Additionally, there is the crime of Police impersonation which in most 

                                                 
288

 See Critique at pp.221-224.  
289 

Therefore, the assumption of a false identity is not sufficient in and of itself. 
290

 For a generalized illustration of this approach, refer to the Revised Code of Washington, or RCW, Section 

9A.60.040 on Criminal impersonation in the first degree and Section 9A.60.045 on Criminal Impersonation in the 

second degree. This section was amended by 2004 c 11 § 2 and by 2004 c 124 § 1. 
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countries carries a custodial sentence.
 291

 Often such deception enables the culprit to be able to 

carry out an even graver crime. This impersonation can be accomplished through a declaration or 

by one’s conduct which is intended to convey the impression of being a law enforcement officer to 

any reasonable person.
292

 The same principle is applicable to Impersonation in a general sense, 

especially in light of the definition of Deception (see below). 

 

Deception can be viewed as a sub-offence of Impersonation, since to deceive is to induce another 

to believe that a thing is true which is false; Re London and Globe Finance Corporation Ltd (1903) 

1 Ch 728; DPP v. Ray (1974) AC 370. Deception need not involve the making of false 

representations; the Accused’s conduct could induce a false belief in another’s mind. The threshold 

is further lowered by extending the definition to encompass the false persuasion of another that 

something only may be true; Metropolitan Police Commissioner v. Charles (1977) AC 177 and 

Lambie (1982) AC 449. Deception may be legal or factual, reckless or deliberate, by words or by 

conduct; UK Theft Act 1968 section 15(4); For Deception by conduct see; DPP v. Stonehouse 

(1978) AC 55 and Williams (1980) Crim LR 589.  

 

Summary of Facts  
The Accused was employed by the Ministry of Agriculture and Food Security. He was charged 

with Counts 1 and 2,
293

 with the offence of impersonating an Officer of the ACC, contrary to 

section 76 of the ACA 2008. He pleaded guilty and pleaded in mitigation of his sentence, that he 

avoided wasting the Court’s time, had lost his job, had a family of 4 young children and was a 

remorseful first offender. He also pleaded for the sentence to be reform-oriented.  

 

Application of Law 

Section 76 of the ACA 2008 states that; “Any person who impersonates an officer of the 

Commission commits an offence and shall, on conviction be liable to a fine not less than Le3m or 

to imprisonment for a term not less than 6 months or to both such fine and imprisonment.”  

 

                                                 
291

  For example under the Criminal Law of New York State, Police Impersonation is defined as pretending to be a 

member of the police, for the purpose of deception. 
292 

 The Criminal Law of New York State contains the crimes of Criminal Impersonation in the first degree which is 

impersonating a Police Officer and Criminal Impersonation in the second degree, which is impersonation in a general 

sense.  
293 

The Judgment does not spell out the difference between Counts 1 and 2. 

http://en.wikipedia.org/wiki/Custodial_sentence
http://en.wikipedia.org/wiki/Police
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Critique 

Given the relative novelty of the law on corruption, the considerable degree of ongoing legal 

reform in Sierra Leone, the paramount need for development of Sierra Leonean Law, and the 

increased recognition of, and attempts to promote and protect individual rights a fuller discussion 

of the issues in this case would have been of great benefit. Even a summary discussion of both law 

and facts, or at the very least, facts, would feed into the process of reform. As it stands, one does 

not even know what the basic building blocks of this case are. Key questions that come to mind 

and would have enabled at least a basic understanding of the case and why and how the crime of 

Impersonation was fitting are; in what capacity was the Accused employed by the Ministry of 

Agriculture and Food Security? Did the Accused’s employment facilitate his Impersonation? Was 

he even employed during the commission of the offence? When had the Accused acted as a Juror 

and was his performance of jury duty in any way connected to the issue of Impersonation, etc, etc. 

In a similar vein, the charges in Counts 1 and 2 are not differentiated, even though their elements 

are bound to differ somewhat, in a way that one can never glean from the Judgment. A discussion 

becomes even more pressing considering that the definition of the offence in the ACC statute itself 

is scanty. A summary discussion of the kind proposed would enhance future deliberation and 

adjudication by Judges in similar cases and would provide guidance to the Prosecution and 

Defence in laying similar cases in the future. It is submitted that it is preferable for a discussion of 

Law to demonstrate whether and how and whether the application of the Law to the present 

instance, deviates or conforms with the Law as conventionally applied and understood. 

 

The need for further elaboration is especially important as a judgment is the Court’s official 

pronouncement of the law and thereby is expected to clearly resolve all the contested issues 

inhering the rights and obligations of the parties. This is clearly not the case here as the Court has 

simply pronounced a verdict and a sentence, without any overt analysis or adjudication of the facts 

as framed within the parameters of the Law. Even the Accused’s voluntary assumption of 

responsibility for the charges, cannot be taken to mean that every detail of the Prosecution’s case is 

accurate, even where the Prosecution is acting bona fides. The rights of the Accused must be seen 

to be protected; the expectation is that the machinery of the administration of Justice will protect 

the Accused’s potential vulnerabilities. In a perfect world, Justice must be seen to be done. 

Without a transparent process of weighing the facts, there can be no assessment of whether the 

rights of the parties have been protected. This is why in the US, Summary Judgments are available 

only in civil and not criminal cases, since the Defendant possesses a constitutional right to a jury 

trial. 

 

This Judgment is not based on any evidence, but on the Accused’s Guilty Plea.  A Guilty Plea 

must be entered by the Accused personally and not by the Defence Counsel, otherwise it has no 

validity; Ellis (1973) 57 Cr App R 571. This rule cannot be derogated from; Williams (1978) QB 

373. A Guilty Plea must be entered voluntarily; the absence of free choice in pleading, renders the 

plea a nullity; Turner (1970) 2 QB 321. It is possible for the advice of Defence Counsel to be so 

forceful as to take away the free choice of the Accused; Peace (1976) Crim LR 119. Indeed, the 

Prosecution are released from their obligation to prove the case, where the Accused does plead 

guilty, so that the Accused is thereby convicted by virtue of his own admission; a guilty plea 

entitles the Court to proceed with sentencing. Blackstone’s refers to a situation where the 

determination of a sentence necessitates the Prosecution’s calling of evidence in support of its own 

version of facts, due to the existence of a dispute between the parties about the precise facts of the 
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offence, which may potentially impact the sentence. In the alternative, the Prosecution could allow 

the sentence to be based on the Defence’s version. Even in such cases, the Prosecution’s evidence 

goes to how the offence was committed, not whether it was committed. 294 The Court can actually 

reject a guilty plea, but as per the authority, the Accused would need to have offered an 

inconsistent Defence; Hazeltine (1967) 2 QB 857.  

 

Where the Judge has found that there is a case to answer. the Prosecution is obliged to call 

evidence, as to discontinue without leave would be an abuse of process.
295

 A Judge who disagrees 

with the Prosecution’s decision to call, or not to call evidence, following a Guilty Plea as in this 

case, could decline to proceed with the case, until the Prosecution consults and gains the approval 

of the Director of Public Prosecutions or the Attorney-General, at which point, the Judge cannot 

impede the Prosecution’s action.
296

 Where the Prosecution has opted not to do so; where the 

Accused has pleaded guilty, the decision to call evidence is within the exclusive domain of the 

Prosecution and not the Judge’s; Grafton (1993) QB 101.
297

  

This Judgment cannot be considered a Judgment on the Merits, but is more akin to a Summary 

Judgment, i.e. a judgment entered by a Court, in favour of one party as against the other party 

summarily, i.e., without a full trial.298 Summary Judgments are more economical in allowing better 

human, time and monetary resource management. The suitability of Summary Judgments in these 

circumstances is questionable as discussed above, but also because in Common Law systems, 

Judges are expected to flesh out the Law. A party may move for a Summary Judgment where 

there are undisputed facts that indicate that a judgment must be entered in its favour. The Court 

may go on to deliver one, where it finds that there are no disputes of "material" fact needing to be 

resolved at trial, and that these undisputed facts and the law indicate that one of the parties clearly 

comes out on top. Type A summary-judgment motions requires the moving party to produce 

evidence in support of each and every essential element of the claim or Defence;
299

 Type B, 

requires the Defendant to attack only one essential element of the plaintiff's claim.
300

 

 

Alternatively, this judgment presents similarities with a consent judgment, i.e. a final decision that 

is entered on agreement of the litigants. It is examined and evaluated by the Court, and, if 

sanctioned by the Court, becomes a binding judgment.301  

 

Other similar judicial processes are those concerning Summary Offences, which are usually less 

 

                                                 
294

 Blackstone’s Criminal Practice (2004), Oxford University Press, p. 1355. 
295

 Blackstone’s Criminal Practice (2004), Oxford University Press, p. 1374. 
296

 Ibid.  
297

 Ibid. 
298

 It is however possible for a Summary Judgment to be based on the merits of the case. In the USA, Summary-

Judgment Motions are regulated by Rule 56 of the Federal Rules of Civil Procedure; a party seeking a Summary 

Judgment may in its motion refer to any evidence that would be admissible at trial, depositions, confessions, witness 

affidavits etc. 
299

 Type A Motions can be made by either party, Defendant or Plaintiff. 
300

 Type B Motions can only be made by a Defendant. 
301 

Consent judgments are generally rendered in domestic relations cases after the Husband and Wife agree to a divorce 

settlement. 

http://en.wikipedia.org/wiki/Trial_(law)
http://en.wikipedia.org/wiki/Fact_(law)
http://en.wikipedia.org/wiki/Deposition_(law)
http://en.wikipedia.org/wiki/Affidavit
http://legal-dictionary.thefreedictionary.com/Husband+and+Wife
http://legal-dictionary.thefreedictionary.com/Divorce
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serious statutory offences triable summarily only by Judge and not by jury with penalties of a 

lesser severity.302
 Those offences requiring trial by a judge and jury, should a plea of not guilty be 

entered, are termed Indictable Offences.  

Yet another process that presents similarities in terms of its summary nature, is that of Committals 

without Consideration of Evidence. A Committal is a preliminary inquiry into the charges 

proffered and can be of two sorts; with or without evidence.  In a Committal with Consideration 

of the Evidence, the Accused pleads not guilty or declines to indicate a plea at the Magistrates' 

Court, thereby challenging the evidence. This makes it incumbent on the Magistrate/s to examine 

the evidence and to hear submissions from both parties, although the Defence is not entitled to 

present any evidence at all. The Magistrate then decides whether there is a prima facie case of any 

indictable offence, not necessarily on the basis of the original charge/s i.e. sufficient evidence to 

put the Accused on trial by jury. The onus is on the Prosecution to show that there is a prima facie 

case. If there is, the Accused is committed to stand trial. If not, the Accused is discharged. 

Committals serve the purpose of enabling the Defence to assess the strength of the Prosecution 

case; in a way acting as a form of pre-trial discovery for the benefit of the Defence. Examining 

Justices have an inherent jurisdiction to refuse to commit where there has been a delay, on the 

grounds that to do so would be an abuse of process. If the Prosecution fails to satisfy the very low 

threshold of having the case committed to the Crown Court for trial, the Defence may move that 

there is, No Case to Answer. In R v Galbraith [1981] the Court said that if there was no evidence 

that the Accused committed the crime alleged by the Prosecution the Court should stop the case 

forthwith and agree with a Defence submission of “no case to answer”. The Court can refuse to 

commit on the grounds of abuse of process; In R v Telford Justices ex parte Badhan [1991] 2 QB 

78.
303

 

In a Committal without Consideration of the Evidence,
 304

 the Accused/ Defence Counsel agrees 

that the Court may, without considering the evidence, proceed as if it had considered the evidence, 

concluding it to be sufficient to put the Accused on trial. Therefore, logically, a Committal 

Without Consideration is made where the Accused intends to plead guilty, or simply accepts that 

there is a prima facie case against him, although he intends to plead not guilty. Its greater 

convenience and speed make it appropriate for the use of the Defence,
305

 unless there is a specific 

reason for having the evidence considered. All the evidence before the Court must consist of 

written statements, the Accused must necessarily have a solicitor, and Defence Counsel must not 

have requested the justices to consider a submission that the statements disclose insufficient 

evidence to try the Accused.
 
At a Committal without Consideration of the Evidence, the Court 

                                                 
302 

Traffic offences and petty crime.  This is why in the United Kingdom, trials for summary offences are heard in one 

of a number of types of lower Court; Magistrates' Court, Sheriff Court or District Court etc. 
303 

It was held to be Abuse of process for prosecution to be brought so long after commission of the alleged offence, so 

that it could no longer be possible for Accused to have a fair trial irrespective of whether the Prosecutor was to blame 

for delay. The onus was on the Accused to show on balance of probabilities, that a fair trial was no longer possible. 
304

 Section 6(2) of the Magistrates' Courts Act 1980; also known as "Paper" committals. 
305

 This procedure is provided for in the U.K. Criminal Justice Act 1967, Section 1 and the U.K. Magistrate’s Court 

Act 1980, Section 6(2). 

http://en.wikipedia.org/wiki/United_Kingdom
http://en.wikipedia.org/wiki/Magistrates%27_Court_(England_and_Wales)
http://en.wikipedia.org/wiki/Sheriff_Court
http://en.wikipedia.org/wiki/District_Courts_of_Scotland
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does not even have to read or have read to it the written evidence tendered. The documents are 

simply handed in by the Prosecution.
 306

 

 

The Court kept with the provisions of S. 76 ACA 2008 in rendering a sentence. A fine must 

reflect the offender’s means and should not be a fine on the family; Charambous (1984) 6 Cr App 

R (S) 389. The punitive pressure applied to the Accused is not to be seen only in the amount 

requiring payment, but can be seen in the fact that the sum is to be paid immediately; this time 

pressure exerted reflects the seriousness of the offence. This sentence is not unduly severe as 

imprisonment is imposed only in default of payment of the fine. On the other hand, where a 

sentence seems unduly severe in the absence of explanation, reasons should be given; Newton 

(1979) 1 Cr App R (S) 252. The existence of significant mitigation, such as the offender’s guilty 

plea, should normally preclude the imposition of a maximum fine.307 Relevant considerations, in 

setting a fine, as quoted in Blackstone’s are, according to Yorkshire Water Services (2002) 2 Cr 

App R (S) 37: i.) the degree of culpability involved in the commission of the offence; ii.) the 

spacial and temporal ambit of the damage done and its physical and economic ill effects; iii.) the 

offender’s previous record, including failure to heed warnings; iv.) the need to strike a balance 

between fitting punishment and avoiding counter-productive effects on the offender; and v.) the 

offender’s plea, attitude and performance after the event.
308

 

 

Where the mitigating circumstances pled, are inconsistent with other facts of the case, Defence 

Counsel has the discretion to call witnesses/evidence supporting his plea in mitigation; Gross v. 

O’Toole. Facts adduced by the Defence in mitigation, in so far as they concern the immediate 

circumstances of the offence, should be accepted by the Court or disproved by the Prosecution 

beyond reasonable doubt; Newton (1982) 77 Cr App R13; Tolera (1999) 1 Cr App R 29. Where 

the facts adduced by the Defence, concern matters external to the circumstances of the 

commission of the offence, the Defence has the onus of satisfying a judge on the Defence on a 

balance of probabilities; Kerr (1980) 2 Cr App R (S) 54; Ogunti (1987) 9 Cr App R (S) 325; 

Guppy (1994) Crim LR 614; Broderick (1993) 15 Cr App R (S) 476. Whether the Defence calls 

evidence in support of mitigating circumstance or, whether the Prosecution fails to disprove of 

mitigating circumstances, the Court is nonetheless entitled to them.  

 

                                                 
306

 As regards the United Kingdom, for example, the procedure to be followed for a Committal without Consideration 

of the Evidence is set out in the U.K.’s Magistrate’s Court Act 1980, Section 5 A (2) and (3). 
307 

Blackstone’s Criminal Practice (2004), Oxford University Press, p. 1935. 
308

 Ibid. 
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THE STATE v.  ISATU CONTEH 

   

THE HIGH COURT OF SIERRA LEONE 

JUSTICE M SEY J 

16 February 2009 

 

 Absence of express definition of the charges/counts - Absence of express definition of the elements 

of the statutory offence - Absence of express evaluation of the facts alleged by the Prosecution - 

Absence of express evaluation of the Prosecution’s legal arguments as against, the facts alleged - 

The presentation of Judgments where the Accused enters a guilty plea - Need for express judicial 

pronouncements to contribute to case law - Protection of the rights of the Accused - Circumstances 

that can be pleaded in mitigation -  Anti-Corruption Act (Amendment),  No. 15 of 2002, s.  41. 

 

Held  

The Accused was sentenced under section 41 of the ACA (Amendment), No. 15 of 2002, to a fine 

of Le20m to be paid immediately, in default of which, she would be subject to a 2 year term of 

imprisonment. She was also ordered to repay the money within a month.
309

  

 

Ratio Decidendi 

There was no evaluation of the Prosecution’s case; no assessment of the veracity of the 

Prosecution’s allegations, measured against the evidence adduced by the Prosecution; and 

measured against any objective appraisal of the circumstances. Neither was there any assessment 

of how well the Prosecution’s legal arguments married the evidence it adduced.
310

 The conviction 

and sentencing of the Accused appeared to be based solely on the Accused’s guilty plea. 

 

Notes 

Theft consists of four elements, 1.) A dishonest 2.) appropriation 3.) of property belonging another 

4.) with the intention of permanently depriving the owner of it; Lawrence [1971] 1 QB 373, 

approved in the House of Lords, sub nom;  Lawrence v. Metropolitan Police Commissioner [1972] 

AC 626. Theft can be committed against people other than the "owner" of the property in question; 

Blackstone’s, p. 257. Coins and banknotes are property which can, therefore, be stolen; Davis 

(1988) 88 Cr App R 347. "Money" does not cover accounts held with banks and building societies; 

a bank or building society account may be property which may be stolen by virtue of its being a 

thing in action. Personal property includes tangible personal property; and refers to the piece of 

printed paper on which a cheque is written; this is because personal property includes choses in 

action and a cheque represents the chose in action Preddy 1996 AC 815, pp. 257-258. A cheque 

may be stolen regardless or the state of the account upon which the cheque is drawn; Duru [1974] 

1 WLR 2. The other person to whom the property belongs need not be an individual but may be a 

corporation such as a company, a legal entity separate from its members; Blackstone’s p. 258. 

Appropriation means any assumption of any of the rights of the owner; Ngan [1998] 1 Cr App R 

331 and does not entail that a taking is required; Gomez [1993] AC 442, Morris 1984 AC 320 

Dishonesty is a question of the Accused’s state of mind and may be inferred from his conduct, 

                                                 
309

 Trial Judgment, p. 2, which makes it clear that the issue of repayment is distinct from payment of the fine imposed. 

This passing reference to repayment, illustrates the need for even a summary presentation of the facts, for the benefit 

of the reader. 
310

 See Critique in The State v. Alex Sesay (2009), pp. 221-224.  
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even though conduct is not determinative of his mens rea; Ingra Crim LR 457 and Boggeln v. 

Williams [1978] 1 WLR 873. Dishonesty is ascertainable using the 2 stage test set out in Gosh 

[1982] QB 1053; whether the act was dishonest according to the ordinary standards of reasonable 

and honest people and if so, whether the defendant realized that what he was doing was by the 

standards of reasonable and honest people dishonest.  Refer also above to Notes in The State v. 

Alex Sesay (2009).  

 

Summary of Facts  
The Accused aged 42 started working as a Clerk and rose to the position of Sub-Accountant. The 

Accused pleaded in mitigation that she had not wasted the Court’s time, that she was ready to 

repay the State, that she was a single Mother with 3 children, and that she had no previous 

convictions. There are however, no facts presented in the Judgment which form the basis of 

the allegations. The reader can only assume from the nature of the Accused’s job and the section 

under which she was charged, that she accepted/obtained or, that she agreed to accept, or that she 

attempted to obtain, an advantage in consideration for her co-operation in concealing an offence of 

a fiscal nature. 

 

 

Application of Law 
In reaching its sentence, the Court was guided by section 41 of the Anti-Corruption Act 

(Amendment), No. 15 of 2002, otherwise known as, the Anti˗Corruption Amendment Act, 2002. It 

states as follows:"General Penalty for Corrupt Practices – The Anti Corruption Act 2000 is 

amended ˗ (j) by the repeal and replacement of section 41 with the following:˗ 41. Any person who 

is guilty of an offence under subsection ﴾1﴿ of section 8, section 9, section 10, subsection 1 of 

section 11, section 12 or section 13 shall be liable to conviction to a fine not exceeding thirty 

million leones or to a term of imprisonment not exceeding 10 years or to both such fine and 

imprisonment; and in addition the Court shall order the forfeiture of the advantage corruptly 

acquired." 

 

It is then followed by a provision which bears no counterpart in section 41 of the ACA 2000, in a 

section entitled Penalty for Obstruction of Commission. This amends section 41 of the ACA 2000, 

through "(k) by the insertion immediately after section 41 of the following:˗ 41A. Any person who 

willfully obstructs or otherwise interferes with the Commission or any of its members or staff in the 

discharge of their functions under this Act, is guilty of an offence and shall be liable on conviction 

to a fine not exceeding one million leones or to a term of imprisonment not exceeding one year or 

to both such fine and imprisonment." 

 

Section 41 of the ACA 2000 had provided that: “Any person who is guilty of an offence under 

subsection (1) of section 8, section 9, section 10, subsection (1) of section 11, section 12 or section 

13, shall be liable on conviction to a fine not exceeding thirty million Leones, or to a term of 

imprisonment not exceeding 10 years, or to both such fine and imprisonment.”
311

 The only 

difference between Sections 41 of the Anti-Corruption Act 2000 and the Anti-Corruption 

Amendment Act 2002 is that the latter makes an order of forfeiture by the Court of the advantage 

corruptly acquired possible. 

                                                 
311

 Identical to section 28 (3) of the ACA 2008. 
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Although section 41 of Anti-Corruption Amendment Act 2002 does amend slightly the ensemble 

of the penalties attached to the sections of the Anti-Corruption Act 2000 that it cites by name by 

name, neither section 41 Anti-Corruption Amendment Act 2002, nor the entire Anti-Corruption 

Amendment Act 2002 amends those named sections. Those named sections are replicated here 

below for convenience and to underscore the fact that it is unclear which of these the Accused was 

charged with. One can only speculate in light of the Accused’s statements that she was ready to 

pay the State, the fact that the judgment made it clear that the issue of repayment was distinct from 

the issue of the payment of the fine imposed as a penalty and in light of the fact that the 2002 Act 

was applied which allows for forfeiture of the advantage corruptly acquired (although the ACA, 

had been signed by May 2008), that the charges were founded on sections 12 and 13 as set out 

below; Misappropriation of public funds or property and Misappropriation of donor funds or 

property  respectively. 

 

As per the ACA 2000; section 8 ﴾1﴿ of states: Any public officer who solicits or accepts any 

advantage as an inducement to or reward for or otherwise on account of his—  

a.) performing or abstaining from performing or having performed or abstained from performing 

any act in his capacity as a public officer;  

b.) expediting, delaying, hindering or preventing or having expedited, delayed, hindered or 

prevented, the performance of an act, whether by himself or by any other public officer in his 

capacity as a public officer; or  

c.) assisting, favouring, hindering or delaying or having assisted, favoured, hindered or delayed, 

any person in the transaction of any business with a public body;  

is guilty of an offence.  

 

As per the ACA 2000, section 9 (1) states; Any person who, whether in Sierra Leone or elsewhere, 

offers an advantage to a public officer as an inducement or reward for or on account of such 

public officer giving assistance or using influence, or having given assistance or used influence 

in—  

a.) the promotion, execution, or procuring of any contract or subcontract with a public body for 

the provision of any service, the doing of anything or the supplying of any article, material or 

substance; or  

b.) the payment of the price, consideration or other moneys stipulated or otherwise provided for in 

any contract or subcontract referred to in paragraph (a)  

is guilty of an offence.  

 

Section 9 (2) approaches the "advantage – influence exchange" from the perspective of 

criminalising the behaviour of the public officer. It states:  any public officer who, whether in 

Sierra Leone or elsewhere, solicits or accepts any advantage as an inducement to or reward for 

or otherwise on account of his giving assistance or using influence or having given assistance or 

used influence in—  

a.) the promotion, execution or procuring for; or  

b.) the payment of the price, consideration or other moneys stipulated or otherwise provided for in,  

any such contract or subcontract as is referred to in subsection (1), is guilty of an offence.  
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Section 10: Any person who, while having dealings of any kind with any public body, gives any 

advantage to a public officer or any other person to influence any public officer is guilty of an 

offence.  

 

Subsection 1 of section 11 states: Any person who solicits or accepts any advantage for or on 

behalf of any public officer is guilty of an offence.  

 

Subsection 1 of section 12 states that: Any person who misappropriates public revenue, public 

funds or property is guilty of an offence.  

(2) A person misappropriates public revenue, public funds or property if he wilfully commits an 

act, whether by himself, with or through another person, by which the Government, a public 

corporation or a local authority is deprived of any revenue, funds or other financial interest or 

property belonging or due to the Government, the public corporation or local authority. 

 

Section 13 states:  Any person who, being a member or an officer or otherwise in the management 

of any organization which is a public body, dishonestly appropriates anything, whether property 

or otherwise, which has been donated to such body in the name, or for the benefit of the people of 

Sierra Leone or a section thereof is guilty of an offence.  

 

Critique 
Refer to Critique in The State v. Alex Sesay (2009) above. 
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Wellington and 
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THE STATE v ERNEST JOSEPH KASHO WELLINGTON and MRS MADONNA 

DRUSCILLA COLE 

 

HIGH COURT OF SIERRA LEONE 

N.C. BROWNE-MARKE 

25 May 2009 

 

Misappropriation of Public Revenue –    Definition of a Public Corporation  – Definition of Public 

Revenue/Funds – Definition of Public Official-Receipt of public revenue by a Public Officer for 

use as rent for public corporation- Conversion of funds by public officer into local currency and 

failure to follow established practice of depositing donations into bank account – Unlawful 

transfer of public revenue by Accused/ failure of Accused to follow established procedure for 

transfer
312

 - What constitutes wilfulness – Whether the crime of misappropriation under the Anti-

Corruption Act 2000 comprises a mens rea  element of dishonesty - Whether it is unnecessary for 

the Prosecution to establish that the Accused benefitted from his/her act causing the deprivation in 

order to establish the crime of Misappropriation – Whether the Prosecution need not demonstrate 

the deprivation/loss of the entire sum allegedly misappropriated -Whether a Witness not charged 

in the indictment may also be the subject of a ruling and a penalty in the Judgment – The Anti-

Corruption Act 2000 (as amended), s. 1; 12 (1) &12 (2) – The Anti-Corruption Act, 2008, s. 89 (1), 

The Constitution of Sierra Leone 1971, s. 111 (2) –  The  Constitution of  Sierra Leone 1971, s.32–  

The Constitution of  Sierra Leone 1991, s. 70 (e)- Companies Act, Cap. 249 -  Interpretation Act 

1971, s. 4 (1) – National Commission for Privatisation Act 2002, s.27 (1) - United Kingdom Theft 

Act 1968- UK Children and Young Person’s Act 1933-  The Criminal Procedure Act 1965, s. 144 

(2) s.194. 

 

Held  

The Prosecution proved beyond a reasonable doubt that the SLBS lost a sum of money as a result 

of the wilful actions of both Accused, and that PW2
313

 received the sum of Le30m. The 1
st
 

Accused was sentenced to a term of 5 years imprisonment or a fine of Le5m and the 2
nd

 Accused 

was sentenced to a term of 2 years imprisonment or a fine of Le3m. PW2 was ordered to refund 

Le30m, to the SLBS immediately. 

 

Ratio Decidendi 

It has held that although tried jointly, there must be evidence inculpating each individual Accused. 

The finding of guilt on the part of both Accused was based on the Trial Judge’s assessment that the 

evidence adduced by the Prosecution substantiated the constituent elements of the crimes charged 

with regard to both individuals. Circumstantial evidence evinced that both Accused had no 

intention to properly account for the money, and accordingly had acted dishonestly. These 

indicators included that; the donation from the BBC was not deposited into the SLBS’ bank 

accounts; that there was no proper acknowledgement of its disbursement; that the 1
st
 Accused 

personally converted the sum into Leones; that the 2
nd

 Accused did not record her receipt of 

                                                 
312

 See Critique below, at pp.242-243 on this point. 
313

 Alimamy Lahai Mansaray, then Deputy Secretary of the Ministry of Information. 
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Le63m;
314

 and that the 2
nd

 Accused prepared no voucher in giving part of the donation to PW2, as 

would have been the practice. Part of the legal reasoning supporting a finding of guilt, was a minor 

assessment of the duties of an employee in relation to their employer and it was stated that giving 

one’s employers’ money away in an improper manner is incompatible with the duties of an 

employee.
315

 Further questions of law addressed by the judgment were that the Accused could not 

be exculpated by the fact that they may not have benefited from the amount misappropriated and 

neither could they be exculpated by the fact of the Trial Judge’s disbelief in PW8’s account,
316

 an 

individual implicated in the act by the Accused. Further, the fact that the Prosecution was only able 

to prove that part of the overall sum alleged, was in fact misappropriated, did not exculpate the 

Accused, as the Accused’s inability to produce documentation detailing expenditure of the balance 

sum of Le27m, did not establish a presumption that it was also misappropriated, but rather, 

established a presumption of sorts, operating in their favour, that it was not.
317

 This favourable 

outcome for the Accused, regarding the balance unaccounted for, was due to judicial notice being 

taken of the Accused’s removal from their offices which was extensively reported.
318

 

 

Notes 

The UK Court of Appeal has criticized the imposition of a fine, where the gravity of the offence is 

such that the only proper penalty is an immediate custodial sentence: R v. Sisodia, 1 Cr. App. R. 

(S) 291, CA. For the dangers of allowing affluent offenders to escape custodial sentences by 

payment of fines see: R v. Markwick, 37 Cr. App. R. 125, CA; R v. Lewis [1965] Crim. L.R. 121, 

CA.  Note in light of Critique below,
319

 Corruption as interpreted per section 1(1) of the (UK) 

Public Bodies Corrupt Practices Act 1889, means not dishonesty, but purposely doing an act which 

the law forbids as tending to corrupt: Cooper v Slade (1857) 6 H.L.Cas. 746. R v. Wellburn 69 Cr. 

App. R. 254. CA. R v. Harvey [1999] Crim. L.R. 70, CA. Further, only relevant to the offence of 

Corruption was the intention to corrupt and motive was irrelevant; R. v. Smith (John) [1960] 2 

Q.B. 423, 44 ER. App. R, 55, CCA.  In R v Harvey [1999] Crim L.R. 70, CA; it was held that 

dishonesty is not an element of the offence; and that the word corruptly for the purposes of the 

section is to be construed as meaning deliberately. Knowledge includes “wilfully shutting one’s 

eyes to the truth”: Warren v. Metropolitan Police Commissioner [1969] 2 A.C. 256. On the issue 

of why no witnesses were called regarding the Kailahun station, note that although the Judge can 

call a Witness not called by either parties, in the interest of justice; R v. Chapman (1838) 8 C. & P. 

558, the power of Judge to call a Witness must be sparingly and rarely exercised; R v. Baldwin, 

The Times, May 3, 1978, CA. With regard to the 2
nd

 Accused’s opting for an unworn statement, 

the general criminal law rule is that the testimony of a witness to be examined, viva voce, in a 

criminal trial, is not admissible, unless he has previously been sworn to tell the truth; R v. Kelly 

(1848) 3 Cox 75 R v. Tew (1855) Dears 429.  

 

                                                 
314

 In exhibit M, the 2
nd

 Accused said that the 1
st
 Accused took le63m to her office, that she did not issue a receipt, she 

recorded how it was spent in a sheet attached to a ledger as the book was full, and she spent money according to 

instructions, Trial Judgment, pp. 17-18.   
315

 Refer to Critique below, pp.242-243. 
316

 Professor Septimus Kaikai, then Minister of Information. 
317

 Note the word “presumption’ is not used in the judgment on this issue. 
318

 In exhibit J, the 1st Accused states that he was virtually driven out of his office.  In exhibit G, he says he was 

“booted out of office,” Trial Judgment, pp. 15-16.  In exhibit L, the 2
nd

 Accused says that she never took financial docs 

from the SLBS, Trial Judgment p.17.  
319

 Refer to Critique below, at p.242. 
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Cases referred to in Judgment 

The State v. Manneh and Another 

Lawrence v. Metropolitan Police Commissioner [1971] 2 All ER 1253. 

R v. Gomez [1993] 1 All ER 1. 

Morris [1983] 3 All ER 288. 

Sinclair v. Neighbour [1966] 3 All ER 988. 

Sheppard [1981] AC 394. 

Ghosh [1982] 2 QB 1053, [1982] 2 All ER 689. 

Koroma v. R [1964-66] ALR SL 542. 

Garber v. R [1964-66] ALR SL 233.  

Sahr M’Bambay v. The State Cr. App 31/74 CA unreported. 

Woolmington v. R. 

Kargbo v. R [1968-69] ALR SL 354 C.A. 

Bob-Jones v. R [1967-68] ALR SL 267. 

Seisay and Siafa v. R [1967-68] ALR SL 323.  

Samuel Benson Thorpe v. Commissioner of Police [1960] 1 SLLR 19. 

Franklin Kenny v. The State, Supreme Court Cr App 2/82. 

 

Summary of Facts 
The Accused were jointly charged with one count of Misappropriation of Public Revenue contrary 

to Section 12 (1) of the Anti-Corruption Act 2000
320

 as amended, for misappropriating $ 22, 000 

received by the 1
st
 Accused from the BBC on behalf of the SLBS.

321
 On the 24 November 2008, 

the Accused pleaded Not Guilty. Both claimed in their statements and their testimony, that in the 

presence of PW1,
322

 they had given le36m, out of the overall converted sum of le63m, to PW2, for 

him to give to PW8, who had requested it to repair the SLBS’ Kailahun Station.
323

 PW2, on the 

other hand, said that the 1
st
 Accused gave him the money as payment for an Alpha man

324
 and for 

PW2’s own per diem to that end. He denied that the money was given to him to hand over to PW8 

and says that the 1
st
 Accused told him to collect the money from the 2

nd
 Accused who gave him 

le30m, for which he signed a paper acknowledging receipt.
325

 Both Accused denied giving money 

to PW2 for an Alpha Man and said that the balance of le27m was used to pay staff salaries, 

maintenance and repairs.
326

 PW8, for his part denied requesting and receiving any part of the 

                                                 
320

 Henceforth referred to as the ACA 2000. 
321

 PW7, Patrick Martin George, Legal Officer, of the Anti-Corruption Commission (ACC), tendered exhibit F; a 

photocopy of a fax, sent by the BBC evidencing the receipt by the 1
st
 Accused of USD22,000 on 30

th
 January 2007, 

Trial Judgment, p.14.  PW4, George Emmanuel Mason, Sales manager SLBS, tendered exhibit A1, a copy of an 

invoice for payment of USD8,200  by the BBC to SLBS on 13
th

 May 2006, for use of facilities at Leicester peak and as 

technical fees, Trial Judgment, p.11.  This apparent discrepancy in the figures is not examined in the Trial Judgment.    
322

 Abdul Karim Sheriff, the Director of Engineering Services, denied witnessing the transaction, and denied 

knowledge of PW8’s request for money to be passed to on to him. 
323

 The 1st Accused elected to testify under oath under s. 194, CPA 1965, and said that he gave le36m to PW2 through 

2
nd

 Accused for PW8 in the presence of PW1 for Kailahun station, which was fixed between February and March 

2007. The 1
st
 Accused said under cross examination that the balance was used to pay freelance staff. PW1 testified that 

the 1
st
 Accused had told him that PW2 had collected le36m for payment to PW8, Trial Judgment, p. 9. 

324
 A sorcerer/wizard. 

325
 In her unsworn statement in the dock, the 2

nd
 Accused also confirmed giving PW2 le36m which she “receipted for”, 

on a piece of paper found on her desk, Trial Judgment, p. 19. 
326

 In exhibit G, the 1
st
 Accused says that the donation of 21, 000 USD, was used to pay for fuel purchases, 

maintenance of fuel and vehicles, to pay staff, the Transitional Management Team (TMT) and given to PW8 to service 
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monies in question or being involved in the Kailahun Station repairs. The SLBS possessed Bank of 

Sierra Leone accounts for its TV station; account No. 1100621 and for its FM99 station; account 

No. 1100618.
327

 Unlike the BBC donations, there were 2 separate payments of donations from 

RFI, one for Euros11, 390, the other for USD4, 475, made into account no. 1100618 in March 

2007.
328

  

 

Application of Law 

The Prosecution must prove beyond a reasonable doubt all elements of the offence and any doubt 

at to the guilt of the Accused operates in favour of an acquittal: Woolmington v R; Kargbo v R 

[1968-69] ALR SL 354 C.A;  Bob-Jones v R [1967-68] ALR SL 267;  Seisay and Siaffa v R [1967-

68] ALR SL 323; Samuel Benson Thorpe v Commissioner of Police [1960] 1 SLLR 19; Franklin 

Kenny v The State, Supreme Court Cr App 2/82.  The offence as spelt out in the ACA, required the 

entity that was the subject of litigation to qualify as a public corporation. Section 1 of the Anti-

Corruption Act 2000, defines a “public corporation” as “a corporation established by an Act of 

Parliament or out of moneys provided by Parliament and includes a company which is wholly 

owned by the Government or in which the Government is a major shareholder.”
329

 The SLBS was 

held to qualify as a  public corporation as it was being controlled and supervised by the National 

Commission for Privatization, which under section 27(1) of the National Commission for 

Privatization Act 2002, was to be funded by monies appropriated by Parliament.  The moneys in 

question needed to be qualifiable as public revenue, a nomenclature which, according to section 1 

of the ACA 2000, means; “moneys paid for from funds appropriated by Parliament from the 

consolidated fund under section 111(2) of the Constitution.” However, in this context, the monies 

qualified as “public revenue”, as they were a donation to a public corporation, although this issue 

was not expressly addressed.
330

 It was also necessary for the Prosecution to prove that the 1
st
 

Accused, the Director General of the SLBS, and the 2
nd

 Accused, the Accountant of SLBS, were 

public officials. The answer to this question is not spelt out, but seems to have been impliedly 

addressed, through express recognition of the SLBS as a Public Corporation.
331

   

 

Under Section 12 (2), the Actus Reus of the crime of misappropriation is the commission of an act 

by the Accused causing the government/Public Authority/Public Corporation to be deprived of its 

revenue/funds/or other financial interest/property. The Accused may act on his own, or through 

another person. There is no requirement as with appropriation for the Accused to have assumed 

ownership rights,
332

 consent of the owner is irrelevant: Lawrence v Metropolitan Police 

Commissioner [1971] 2 All ER 1253 and R v Gomez [1993] 1 All ER 1 and the crucible is the 

                                                                                                                                                                
the Kailahun Station and to repair the vehicle in Kailahun, Trial Judgment p. 15.  PW3, Abdul Razak Tejan-Jalloh, 

then Director at the National Commission for Privatization also talks about how salaries were paid to the TMT, Trial 

Judgment p. 11. PW1 testifies to making requests for fuel from the 1
st
 Accused who would provide cheque or cash via 

the 2
nd

 Accused, Trial Judgment p. 8. 
327

 Exhibits C, bank statement of SLBS’ account no. 1100621 and Exhibit D, bank statement of account no. 1100618, 

for the period of 2005-2008, reveal that fuel was purchased using the funds mainly in account no. 1100618, Trial 

Judgment, pp.13-14. 
328

 Exhibit D, Trial Judgment, p.14.   
329

 The Constitution of Sierra Leone 1991, s. 70 (e) refers to the President’s power of appointment of members of the 

governing body of any corporation established by an Act of Parliament, a statutory instrument or out of public funds. 
330

 Trial Judgment, p.3. 
331

 Trial Judgment, pp. 2-3.  
332

 As per the UK Theft Act 1968. 
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causing of deprivation or loss; The State v Manneh and Another. The Mens Rea requirement for 

this form of Misappropriation is wilfulness, which was deemed to comprise of intention and a type 

of recklessness, 
333

  the latter described, with reliance on Sheppard [1981] AC 394, as acting with 

knowledge of the risk of a consequence or acting in the absence of knowledge due to not caring. 

Further, dishonesty was incorporated into the interpretation of Misappropriation, by adopting the 

test from Ghosh [1982] 2 QB 1053, [1982] 2 All ER 689; which is an assessment of whether the 

act was dishonest according to the standards of reasonable and honest people and whether the 

Defendant realized that it was.
334

 Although the judgment refers to Sinclair v Neighbour [1966] 3 

All ER 988, in the context of Dishonest Appropriation, it simply extricates reasoning which is 

framed in terms of a breach of duty, i.e. that the taking money out of a till, for example, is 

incompatible/inconsistent with one’s duty in one’s place of employ or as a manager.
335

 

  

Critique 
The Judgment includes an admission that Section 12 does not set out “dishonesty” as   being one 

of the composite elements of the Offence of Misappropriation, but that it would be inconceivable 

to convict an Accused of this offence in the absence of proof of dishonesty.
336

 It is submitted that 

“dishonesty” was incorporated into the interpretation of the offence, to allow for the possibility 

that there may be instances of deprivation which even though intentioned or occurring as a 

consequence of inadvertence, occur in the absence of a dishonest frame of mind. It is further 

submitted, in this line of reasoning, that an act that is deliberate and intentioned to cause 

deprivation, may occur for what Accused may have believed were legitimate/lawful reasons. 

Likewise, there may be acts resulting from Cunningham and Caldwell
337

 type recklessness, which 

may occur in the absence of a dishonest frame of mind. However, it is submitted that it is a 

Defendant that falls within the Cunningham bracket that has less leeway to argue that he acted in 

the absence of a dishonest frame of mind.
338

 The infusion of a “dishonesty” requirement, therefore, 

in this sense, gives the offence, the semblance of a special intent offence. 
339

 

 

It is submitted that in the absence of more explicit terms in section 12 of the ACA 2000, 

addressing the above described complexity behind the need for the importation of dishonesty in the 

interpretation of this offence, more clarity would have been achieved by employing the Judgment 

to define the concepts of loss and deprivation in this context. It is suggested that there should have 

been an elaboration of these concepts to the effect that: an act causing loss or deprivation to an 

owner/public corporation of its property, should be characterized by its occurrence in the absence 

of legitimate authority/authorisation for such a transaction or transfer; that it should have 

occurred without following the established procedure for such a transaction; and that an act 

causing loss/deprivation, in the absence of proof that the funds/properties in question were not 

transferred/or have not been invested for the benefit/use of the owner, will give rise to a 

presumption that there was no such intention behind the said transaction.  

                                                 
333

 Relying on 2002 Blackstone’s Criminal Practice. 
334

 Where both limbs of the test are met, there can be no moral justification for the act. 
335

 This appears to murkily equate breach of duty to dishonesty. 
336

 Trial Judgment, p. 5. 
337

 Where a consequence was not foreseen but ought to have been. It is arguable that this more than other scenarios, 

will fit into the scheme of acting in the absence of a dishonest frame of mind. 
338

 See Notes above, at p.239 above for authorities that contradict the Trial Judge’s approach to dishonesty as a mental 

element required for offences concerning corruption. 
339

 Refer to Notes above, at p.239. 
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With regard to the approach taken to the evaluation of evidence, it is submitted that the Trial Judge 

employed tried and tested principles, such as the assessment of PW8’s demeanour, and the 

discernment of the commonality in varied but largely similar accounts, to get to the heart of the 

matter and employed such principles in the weight it gave to the overwhelming circumstantial 

evidence against the Accused, which collectively gave rise to a reasonable inference of the 

Accused’s guilt. These include; that the period between the date of receipt of the donation
340

 and 

the date of disbursement,
341

 suggest failed opportunities to deposit the money into bank accounts 

as was the practice;
342

 that there were minor discrepancies in the account of the 1
st
 Accused about 

the amount received;
343

 that the testimony of PW2, that he and his driver packed the money into an 

empty rice bag in the 2
nd

 Accused’s Office and that only the 2 of them were in the office, smacks 

of illegitimacy; that the 2
nd

 Accused said that she did not follow the usual procedure of approval 

from PW3, because she was told by the 1
st
 Accused that it was a Minister’s request

344
 and that she 

made no receipt;
345

 the fact that no evidence was offered by either Accused regarding the Kailahun 

station fix up; and lastly, the paucity of PW2’s evidence regarding the Alpha man whom he 

dubiously acknowledged as his uncle and PW2’s discrepancies regarding the sum he received.
346

  

There could perhaps been more judicial intervention for the sake of clarity, for example a question 

from the Judge seeking the providence of PW1’s breakdown of the figures:
347

 USD8,200 for 

Leicester Peak
348

 USD7,000 for Bo Station and USD 7,000 for Kenema Station.   

 

The Prosecution’s initial application to amend the sum USD22, 200 to read “USD22, 200 currently 

equivalent to Le63m”, was refused on the ground that this was not “an either or” situation. The 

case was allowed to proceed on the basis that either USD$22,200 was misappropriated, or that the 

sum of Le 63,000,000 was misappropriated. The rationale behind this appears to be the need for 

certainty, to avoid the Prosecution moulding its case as and when evidence became available to it, 

and the Defence having adequate notice of charges framed with sufficient specificity. The 

entitlement to be able to adequately prepare, so as to answer the charges, is part of a larger 

principle of fairness and equality of arms and the right to a fair trial.  

 

                                                 
340

 On January 30, 2007, based on exhibit F, Trial Judgment, p. 14. 
341

 In February/March 2007, based on testimony of 1
st
 Accused, Trial Judgment, p. 19.  

342
 In exhibit K, the 2

nd
 Accused says, that rent money was usually paid into Bank of Sierra Leone accounts and PW4 

would make payments, Trial Judgment, p. 16. 
343

 In exhibit H, the 1
st
 Accused said that he converted 21,000 USD to facilitate disbursement and did not deposit it 

into the Bank of Sierra Leone accounts, due to an oversight, Trial Judgment, p. 16. In exhibit J, the 1
st
 Accused said 

that he received USD22, 000, Trial Judgment, p. 16. 
344 

 In exhibit K, the 2nd Accused said that there was no written request from PW8 for the le36m, and that she prepared 

no payment voucher, as was the practice, Trial Judgment, p.  17. 
345  

In exhibit L, the 2
nd

 Accused said she made no receipt for the transfer of le36m, Trial Judgment, p. 17.   
346

 PW2 says the Alpha man wanted le20m and that the le10m was for his per diem; he says he gave the Alpha man 

le25m, and kept the le5m. In Cross, he states that the Alpha man said he wanted at least le20m and that 1
st
 Accused 

should further add le10m.  The Trial Judge assessed PW2’s evidence as not credible, firstly because his account was 

totally incompatible with his duties and rank as a senior civil servant, because with regard to the Alpha man, his 

account lacked detail and because his demeanor demonstrated anxiety, Trial Judgment, pp. 9-11. Due to the 

discrepancy between the amount allegedly received by PW2, le30m, and what the 1
st
 Accused says he transferred to 

PW2, le36m, the Trial Judge, limited the sum, it ordered PW2 to refund, to le30m, Trial Judgment, p. 21. 
347

 Trial Judgment, p. 8. 
348

 PW4 confirms this, putting the date of receipt at 15 May 2006, Trial Judgment, p.11. 
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 [Case Report: 
Kemokai] 
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THE STATE v. CAPTAIN E. M. KEMOKAI AND FIVE OTHERS 

 

THE HIGH COURT OF SIERRA LEONE 

09 June 2009 

 

Misappropriation of Public Revenue – Consideration by Court (ex proprio motu), of modes of 

commission not pled – Doctrine of Common Agreement – Dependence of categorisation of forms 

of collaboration on differing mens rea- Extemporaneous materialisation or formulation of a 

criminal plan –  The compatibility of the requisite mens rea of the mode of commission with the 

mens rea of crime charged-Whether the agreement required for a criminal enterprise may be 

implied or express- Omission as a form of tacit agreement – Whether alternative forms of 

collaboration/ co-perpetrator liability/ complicity are fitting- Pleading charges in indictment with 

sufficient precision- Acceptance of reward as an advantage by a Public Officer-Presumption in 

favour of accepting or giving an advantage – Burden of proof where several Accused jointly 

charged – Need for actual evidence as opposed to speculations -Need for Prosecution evidence to 

support the charges- Requisite standard for circumstantial evidence- Formal Designation versus 

Material ability- Whether practical to examine internal constitutive instruments governing the 

exercise of power - Need for more lucid and coherent expression of factual and legal findings- 

Need to expressly define the source of the unlawfulness of potentially lawful transfers- Whether the 

evident culpability of some among multiple Accused or other persons exculpates remaining 

Accused – Whether the assessment of liability of evidently culpable Accused or other persons 

bears on the assessment of the liability of remaining Accused – The Anti-Corruption Act 2000 (as 

amended), s. 1; 12 (1) & 45, Ports (Amendment) Act, 1991, s. 3. 

 

Held  

As the 1
st
 Accused

349
 was deceased, all counts against him abated.

350
 The 2

nd
, 3

rd
, 4

th
 and 5

th
 

Accused, are acquitted of Counts 1-3. The 3
rd

 Accused is acquitted of Count 4. The 4
th

 Accused is 

acquitted of Count 5. The 5
th

 Accused is acquitted of Count 6.  Finally, the 6
th

 Accused is acquitted 

of all charges against him, as the Prosecution conceded that they did not have evidence against 

him. The Prosecution failed to meet its burden of proof regarding each of the Counts as alleged 

against each individual Accused.
351

 

 

Ratio Decidendi 
 The 1

st
 Accused 

Although now impossible to convict the 1
st
 Accused and PW2

352
, as the former was deceased and 

the latter was not indicted, they were in reality, the ones who, by signing, endorsed the 3 separate 

transfers in the indictment.
353

 Further, under section 3 of the Ports (Amendment) Act, 1991, it was 

the General Manager who ran the SLPA and had the power to administer and manage the 

SLPA.
354

 Therefore, the 2
nd

 to 5
th

 Accused could not be held culpable for Counts 1-3. 

 

                                                 
349

 Patrick E M Kemokai, General Manager of the SLPA. 
350

 Trial Judgment, p. 1 states that upon his death, all 3 Counts against the 1
st
 Accused abated. 

351
 The names of 2

nd
-6

th
 Accused are not stated in the Trial Judgment. 

352
 Mr. French, SLPA Chief Accountant. 

353
 Testimony of PW2, see also FNs 335, 357 and 358 below. 

354 
Refer to Application of Law at p. 277.  
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 The 2
nd

 Accused 

In addition, the Prosecution adduced neither direct evidence tying the 2
nd

 Accused to the 

misappropriation of $ 66,000
355

 in Count 1, nor circumstantial evidence which “irresistibly 

showed” his participation in its misappropriation. Regarding Count 2, the evidence showed that the 

2
nd

 Accused chaired a meeting of the SLPA Board of Directors,
356

 but not that he participated in 

authorizing the transfer of $50,000: there was no evidence that the 1
st
 Accused and PW2 consulted 

the 2
nd

 Accused to secure his approval before signing authorisation of transfer of the $50,000.
357

 

Regarding Count 3, the transfer of $3325 was effected by PW2 and the 1
st
 Accused

358
 and there 

was no evidence implicating the 2
nd

 Accused. An additional consideration was whether the 2
nd

 

Accused could be convicted under the Doctrine of Common Interest, based on an agreement to 

pursue a common object,
359

 but there was no evidence to show that the 1
st
 Accused and PW2, met 

with the 2
nd

 Accused, with a view to committing acts amounting to misappropriation, before they 

actually issued the authorities to transfer the 3 sums in the indictment.
360

  

 

 The 3
rd

 Accused 

Likewise, the 3
rd

 Accused had nothing to do with the transfers set out in exhibits D, E and F,
361

 

which were authorised by the 1
st
 Accused. Additionally, PW2 confirmed the Defence’s assertion 

that in any event, the 3
rd

 Accused had already left the SLPA on the dates on which the transactions 

cited in Counts 1-3 were made.
 362

 The 3
rd

 Accused could not be convicted on the basis of evidence 

which did not substantiate the acts charged in the indictment, i.e. signing an authorisation for a 

transfer $150,000,
363

 where the evidence did not show that the 3 separate sums allegedly 

misappropriated formed part of the $150,000 approved on 13
th

 February 2001.
364

 This was 

confirmed by PW2’s testimony that the sums of money in Counts 1-3 were not specifically 

mentioned in the minutes of the board of 13
th

 February 2001.
365

 Based on the 3
rd

 Accused’s 

                                                 
355

 Exhibit D; authorization of transfer of $66,000, signed only by the 1
st
 Accused and PW2. 

356
 Exhibit C. The particular meeting referred to here is dealt with in the Summary of Facts, at p.273, specifically 

FNs, 376, 377, 380. 
357

 Exhibit G; authorization of transfer of $50,000 signed only by the 1
st
 Accused and PW2. 

358
 Exhibit E: authorization of transfer of $3,325 signed only by the 1

st
 Accused and PW2. 

359
 Refer to Critique below, pp. 281-285. 

360
 There is no further consideration of whether elements of the mode of commission under the Doctrine of Common 

Interest would be met, if applied to the other Accused, but in light of the Court’s overall evaluation of the Prosecution 

evidence presented, it would seem that the Court’s reasoning vis á vis the 2
nd

 Accused also holds good in relation to 

the rest of the Accused persons. 
361

 Trial Judgment at p. 8, refers to the transfers being authorized by exhibits D, E and F, but doesn’t say which 

particular transfer was effectuated by exhibit F, whereas Trial Judgment, at p. 6 refers to the transfer of $50,000 being 

effected by Exhibit G. 
362

 PW2, SLPA Chief Accountant, testified that the 3
rd

 Accused left the SLPA in February 2001 and that he, PW2, 

took up his position as, SLPA Acting Head of Finance Division. 
363

 Exhibit H. 
364

 The Trial Judgment refers to “approval” of the sum of $150,000 at pp. 3,4,7, 9 and 13, the “allocation” of $150,000 

for the purchase of a forklift at p. 7 and the “transfer” of $150,000 at p. 7. 
365

 It is worth cross-referencing this aspect of PW2’s testimony, with FN 380 below. 
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statement,
366

 that he was not a member of the Board,
367

 the Court inferred that he could not bear 

any responsibility for decisions of the Board, as he could not vote for those decisions.
 368

  

 

As regards the 3
rd

 Accused’s responsibility for Count 4, in the absence of cogent Prosecution 

evidence rebutting the 3
rd

 Accused’s proffered reason for receiving a cheque of Le5m from 

Soufan,
369

 and in the absence of Soufan’s own evidence explaining the reason for the cheque, the 

Court cannot assume it was in respect of an advantage. What is more, the indictment refers to a 

sum of Le5m in the form of cash not as a cheque, whereas, (in order to found a conviction in this 

instance), it would have been necessary for the indictment to specify that the transaction concerned 

a “cheque”, since this is what the evidence adduced supports.
370

 

 

 The 4
th

 Accused 

The 4
th

 Accused had nothing to do with the sum of monies in Counts 1-3; the 1
st
 Accused and PW2 

were responsible for those transfers. The 4
th

 Accused, was not even a member of the SLPA’s 

Board of Directors, although he did concur with its decision to transfer $150,000. However, as had 

been previously discussed, that $150,000 was not the subject of the indictment. As regards Count 

5, the Prosecution’s case is weakened by the inconsistencies in PW11’s evidence. He first claims 

to have obtained the cheque from the 4
th

 Accused and puts the 4
th

 Accused down as being the final 

recipient of the proceeds of the cashed cheque, but later, testifies that he got the cheque from the 

6
th

 Accused, who was the final recipient of the cashed proceeds in the presence of the 4
th

 

Accused.
371

  This evidence taken in conjunction with the Prosecution’s submission that it had no 

evidence implicating the 6
th

 Accused on Count 5
372

 resulting in the 6
th

 Accused’s acquittal, meant 

that the 4
th

 Accused cannot be implicated in Count 5. 

 

 The 5
th

 Accused 

There was no evidence to link the 5
th

 Accused to the transfer of funds in Counts 1-3, exhibits D, E 

and G having been signed by the 1
st
 Accused and PW2.

373
 Regarding Count 6, the Court reasoned 

that in criminal cases, only hard and clear evidence, whether direct or circumstantial can be used to 

found convictions and the evidence did not reveal that on 16 May 2001, FAR Soufan rewarded the 

5
th

 Accused with a car, as opposed to, said car being the subject of a commercial transaction. As 

such, the evidence adduced could not found a conviction for Count 6.  The Prosecution did not call 

Soufan, the supplier of the car, who would have been the best person to provide such evidence. 

 

 The unlawfulness of the SLPA Board’s transfers/payments to FAR Soufan. 

                                                 
366

 Statement of 3
rd

 Accused; Exhibit V. 
367

 The 3
rd

 Accused stated that he attended Board meetings in his capacity as Divisional Head of Finance, only to 

answer questions raised. 
368

 Trial Judgment, p. 8: “which could mean that he could not vote for the decision of the Board. Hence, he could not 

be held responsible for the Board’s decisions.”  
369

 The 3
rd

 Accused explained that the cheque was a refund for payments he’d made for the purchase of a generator 

from Soufan. 
370 

See Application of Law at p.277 and Critique at p. 285. 
371

 See Summary of Facts at p.274. 
372

 The Prosecution submitted it had no evidence against the 6
th

 Accused in respect of all the counts initially charged 

against him. 
373

 See Critique at pp. 281-284. 
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The Court reasons that it was necessary to call the suppliers of the forklift as state witnesses,
374

 to 

establish the Prosecution’s case that the Accused paid more than the actual price, although the 

Judgment itself, never made clear that that one of the allegations against the Accused persons was 

that of having paid more for said forklift, than its actual price.
375

 In the same vein, the Court 

reasoned that it was essential that the monies referred to in Counts 1-3 be money that was “paid 

extra” in respect of the forklift.
376

 However, again, the Judgment never made clear that the 

transfers stipulated in Counts 1-3 were made in respect of a forklift.
377

 

 

Notes 
The Accused is not liable for the act of a co-perpetrator if it is of a fundamentally different kind 

from any that the Accused foresaw: R. v. Gamble, (1989) NI 268.  Foresight/recklessness as the 

mens rea requirement for secondary parties to a joint enterprise, results from the need to maintain 

the accessory principle, since Joint Enterprises tend to escalate into the commission of greater 

offences; the requisite mens rea for primary offenders within a joint enterprise is intention; R v. 

Powell and R v. English [1999] 1 AC 1, R. v. Uddin, [1987] 2 S.C.R. 692.  Smith and Hogan 

distinguish between the unintentional commission of a crime, which by virtue of its 

unintentionality is a forseeable risk, and the intentional commission of a crime not within the joint 

enterprise, which by virtue of its intentionality, is unforeseeable. Hence, the notion of conduct 

“fundamentally different from what the Accused or indirect perpetrator foresaw”.
 378

 Ordinarily, 

there is no liability for omissions, unless the Law specifically imposes such a duty upon a 

particular person. It is mostly regulatory statutory provisions which specifically impose liability for 

omissions; often through failure to discharge one’s official duties or contractual obligations; 

Pittwood (1902) 19 TLR 37 and Dytham (1979) BB 722. Circumstantial evidence works 

cumulatively in geometrical progression, eliminating other possibilities and together creates a 

strong conclusion of guilt; DPP v. Kilbourne (1973) AC 729. In order to infer the Accused’s guilt 

from circumstantial evidence, there should be no other co-existing circumstances which would 

weaken or destroy the inference; Teper v The Queen (1952) AC 480. Initially, if case depended 

wholly or substantially on circumstantial evidence, the circumstances had to be consistent with the 

Accused having committed the offence and inconsistent with any other rational conclusion; Hodge 

(1838) 2 Lew CC 227, but later, it sufficed that the Jury should be convinced of the guilt of the 

Accused beyond reasonable doubt, so that there is under English Common Law, no longer a  

                                                 
374

 Although it does not name the suppliers of the forklift. 
375

 Trial Judgment, at pp. 9 and 10.  See also Critique at pp. 278-280. 
376

 Trial Judgment at p. 10. For a discussion, on the Trial Judgment’s lack of clarity regarding the issue of “unlawful” 

deprivations, see Critique at pp. 278-280 and below at FN 377.  
377

 The Trial Judgment at p. 2 refers to the 3 transactions forming Counts 1-3, without citing their purpose, at p. 4 

states that $66,000 was transferred to Soufan but does not say why, at p. 6, says the $50,000 was transferred to Soufan, 

but again provides no reason, at p. 6 refers to the transfer of $3,325 but does not even mention Soufan. Further, even 

though the Trial Judgment makes clear that the transfers forming the basis of Counts 1 and 2 were for Soufan, it is not 

spelt out that Soufan was the supplier of the forklift, and the Trial Judgment, seems to expect the uninformed reader to 

simply make the relevant connections and fill in the blanks where necessary. We know, by contrast from pp. 7 and 13 

that the $150,000 was for the forklift, which may explain the term, “extra”. We know from p. 14 that Soufan is  the 

supplier of the car that is the subject of Count 6, and from pp. 10 and 11 that he provided the cheques that formed the 

basis of Counts 4 and 5.  We cannot simply assume that because Soufan was the source of the alleged advantages, that 

the act of the Public Officers he sought to reward was related to payment for the provision of a forklift.  
378

 Hamdorf K., The Concept of JCE and Domestic Modes of Liability for Parties to a Crime, Journal of International 

Criminal Justice 5 (2007), p. 223. 
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requirement that the facts proved be inconsistent with any other reasonable conclusion; McGreevy 

v. DPP (1973) 1 WLR 276.  

 

Failure of the facts to fall precisely within the particulars of the offence pleaded in an indictment is 

not fatal; Moses (1991) Crim LR 617. All that is necessary is for reasonable information as to the 

nature of the charge; UK indictments act 1915 s. 3(1) and for all the essential elements of the 

offence to be disclosed; UK Indictment Rules, 6 (b).  Failure to disclose an essential element may 

be disregarded if the Accused is not thereby prejudiced; Teong Sun Chuah (1991) Crim LR 463,  

 

Cases referred to in Judgment 

Woolmington v. DPP [1935] AC 462, HL. 

Temper v. R (1952) ac u80 per Nu Privy Council.   

Kanu v. R (1957-60) ACR – SL 331. 

R vs. Isaac (1965) Crim L R 174. 

Okethi Okale 7 Ors v. Republic (1965) E A 555, East African Court of Appeal.   

Terra Mukindid, East African Court of Appeal. 

 

Summary of Facts  
Initially, the Prosecution charged

379
 all 6 Accused with Counts 1-3, under Section 12 (1) of the 

ACA 2000 (as amended), which alleged Misappropriation of Public Funds. Count 1 alleged the 

misappropriation of the sum of $66,000 on 3
rd

 April 2001; Count 2, the sum of $ 50,000 on 11
th

 

May 2001 and Count 3, the sum of $3,325 on the 25
th

 April 2001. Counts 1-3 were alleged to have 

occurred in Freetown and the source of the misappropriated funds was said to be, the SLPA’s 

funds. It is alleged that the 2
nd

 Accused as Chairman of the SLPA Board, knowing the ceiling of 

expenditure set by the Board, i.e. 10m,
380

 and knowing that any amount in excess of that ceiling, 

needed the Board’s authorisation, was guilty of Counts 1-3, for omitting to prevent the three afore-

mentioned transfers. The Defence countered that the SLPA was not financed by public funds,
381

 

and described the 2
nd

 Accused as having a limited role in the SLPA, since he was merely a “Non-

Executive Chairman” and not an SLPA employee or officer, involved in the daily running of the 

SLPA. The Defence argued that the 2
nd

 Accused participated by simply chairing the meeting where 

the payment of $150,000 was approved.
382

 The 3
rd

 Accused was present at the said meeting
383

 and 

is alleged along with the 1
st
 and 2

nd
 Accused to have signed the transfer of $150,000 as an advance 

payment.
384

 PW1
385

 testified that the Board did indeed approve the use of $150,000 to purchase the 

                                                 
379

 The Prosecution called 15 witnesses, while the Defence called none.  The Accused did not testify, but relied on 

their statements to ACC investigators.   
380 

Exhibit C. Trial Judgment at p.3 refers simply to the sum of 10m. This report is premised on the grounds, that this 

amount means Le 10m.  
381

 There appears to be no further substantiation of this particular Defence argument. 
382

 The meeting where the ceiling of expenditure was set, and the meeting where the $150,000 was approved and its 

transfer authorized, appears to be one and the same, which raises the question as to whether the Trial Judgment is 

trying to state that what was set at that meeting was the SLPA’s overall ceiling of expenditure, see FN 377 above and 

a set figure for the purchase of the forklift. This would mean that the Prosecution adduced evidence concerning the 

approval/transfer of $150,000 and the meeting of 13 February 2001, to show that the transfers forming the bases of 

Counts 1-3, where unlawful as they were “extra” or in surplus of the originally agreed amount. See Critique at pp. 

278-280.  
383

 Exhibit C.    
384

 Exhibit H. 
385

 Dr. Sheku Gassama, Director of the SLPA. 
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forklift.
386

 The Defence for the 3
rd

 Accused countered that the Counts as set out in the indictment 

did not concern the transfer of $150,000 from a bank account and that the 3
rd

 Accused could not 

be held responsible for the transfers in Counts 1-3, as they were effected after he had left the 

SLPA, a contention supported by PW2’s testimony that he took up the 3
rd

 Accused’s position as 

the SLPA Acting Head of the Finance Division in February 2001.
387

 PW2 further testified that the 

3 sums of money in the indictment, were not mentioned in the meeting of 13 February 2001, but it 

was the $150,000 that was approved from the counterpart fund. With regard to the 4
th

 Accused, a 

World Bank Expert and an Economist, the Prosecution argued that he acknowledged giving his 

concurrence to the transfer of $150,000.
388

 Finally, the Prosecution argued that the 5
th

 Accused, 

Permanent Secretary in the Ministry of Transport and Communication, and an SLPA Board of 

Directors member, failed to supervise SLPA property and should have stopped
389

 the “illegal”
390

 

payments set out in the indictment.
391

  

 

The 3
rd

 Accused was also charged with Count 4 under Section 8(1) of the ACA 2000,
392

 for 

accepting on or about the 1
st
 February 2001 in Freetown, an advantage, i.e. Le5m from FAR 

Soufan as a reward, for having performed an act in his capacity as a Public Officer.
393

 The 3
rd

 

Accused admitted receiving a cheque worth Le5m from Soufan, but says it was to refund his 

earlier payments to Soufan for a 2
nd

 hand generator.
394

 The Defence for the 3
rd

 Accused argued that 

the charges as framed in the indictment against the 3
rd

 Accused, stipulated hard cash, not a cheque, 

so that the 3
rd

 Accused’s admission of receipt of said cheque could not substantiate the charges. 

 

The 4
th

 and 6
th

 Accused were charged with Count 5 which concerned the acceptance on or about 

the 24
th

 April 2001, in Freetown, of  an advantage i.e. Le 9,750,000, from FAR Soufan,  as a 

reward, for having performed an act in their capacities as  Public Officers.
395

 The Prosecution later 

asked for the acquittal of the 6
th

 Accused.  The Prosecution relied on section 45 of the ACA and the 

evidence of PW11 to implicate the 4
th

 Accused.  Section 45 in short establishes a presumption in 

favour of the Prosecution, in terms of establishing the commission of the offence of accepting an 

advantage as a reward, where it has been proven that the “object” said to constitute the advantage, 

was indeed accepted.
396

 PW11’s evidence was self-contradictory however. He admitted in direct 

examination to obtaining a cheque from the 4
th

 Accused, cashing it, and handing the 4
th

 Accused, 

the Le9.75m. By contrast in cross examination,
397

 PW11 said he got the cheque from the 6
th

 

Accused in the 4
th

 Accused’s presence, but he doesn’t remember whom the cheque was issued to, 

that he gave the money to the 4
th

 Accused and they went to 6
th

 Accused’s office, where the 4
th

 

Accused handed over Le10m or Le15m to the 6
th

 Accused. The Defence argued that the 4
th

 

                                                 
386

 Trial Judgment, p. 7. 
387

 Note the three transfers set out in the Indictment, are alleged to have happened in April and May 2001. 
388

 Statement of 4
th

 Accused; Exhibit Y. 
389

 Liability for omissions rather than for actions.  
390

 For the reason/s for illegality see FN 382 above and Critique at pp- 278-280.  
391

 Exhibit C. 
392

 Part 4, section 28 (2) (a) of the ACA 2008. 
393

 The alleged act is not described, but rather implied. 
394

 PW15’s evidence was that he recorded the 3
rd

 Accused’s statement, which is Exhibit X, and in which the 3
rd

 

Accused set out his own explanation of the events. 
395

 The alleged act is not described. 
396

 See Application of Law at p.277. 
397

 In Cross, PW11 was confronted with his statement to the ACC; Exhibit DW1. 
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Accused was incapable of committing the offence as he was a World Bank Consultant and not a 

Public Officer, as was confirmed by PW15.
398

  

 

The 5
th

 Accused was charged with Count 6, under Section 8(1) of the ACA, for accepting, a 

Mercedes Benz 2000,
399

 from FAR Soufan, as a reward for having performed an act as a Public 

Officer.
400

 The facts were that the 5
th

 Accused effected the transfer of the car (documents 

pertaining to which, were in the names of FAR Soufan), close to the date when $50, 000 was 

transferred by the SLPA to Soufan. The Prosecution’s evidence dates the actual transfer as 16 May 

2001.
401

 Here also, the Prosecution relied on section 45 of the ACA to establish a presumption in 

favour of establishing the commission of the offence of accepting an advantage as a reward, since 

the “object” said to constitute the advantage, appeared to have been accepted. The Defence 

countered that the 5
th

 Accused had started paying for the car even before joining the Ministry of 

Transport and that the transaction involving the car predated even the approval of the $ 

150,000.
402

 The 5
th

 Accused affirmed making 3 payments,
403

 confirmed by PW15’s testimony that 

PW15 secured 3 receipts indicating that the 5
th

 Accused had fully paid for the car.
404

 

 

Application of Law 

In its evaluation of the facts and in reaching its findings, the Court employed the following legal 

principles.  

 

The standard of the Prosecution’s burden of proof is that of proof beyond reasonable doubt and 

any doubt in the Prosecution’s evidence as to the Accused’s guilt, should result in an acquittal of 

the Accused: Woolmington v. DPP [1935] AC 462, HL. Where there are multiple defendants, the 

Prosecution must adduce evidence to prove each count charged against an Accused, and the Court 

must consider whether the Prosecution has proved each count that is alleged against an 

Accused. The Prosecution can prove its allegations by either direct or circumstantial 

evidence.
405

 Where the Prosecution seeks to rely on circumstantial evidence, the inculpatory facts 

must be inconsistent with the innocence of the Accused and incapable of any other explanation 

save, the guilt of the Accused: Temper Vs R (1952) ac u80 per Nu Privy Council.  The Court, 

instead of using weaknesses in the Defence case, to bolster an otherwise weak Prosecution case, 

                                                 
398

 PW15, ACC Investigator, testified that the 4
th

 Accused was employed by the World Bank as an Economist and 

stationed in the Ministry of Finance and was not an SLPA Board of Directors member or a GOSL employee. 
399

 Registration Number AAW 262. 
400

 The alleged act is not described. 
401 

Trial Judgment p. 13. PW7 who handled the paper work for the transfer of the car from Soufan to the 5
th

 Accused 

said she dealt with the transfer in May 2001. The indictment alleges the transfer of the $50,000 took place on 11
th

 May 

2001. 
402

 Again, Trial Judgment does not expressly state that the $150,000 went to Soufan, because although it does state that 

the $150,000 was for the purchase of the forklift, it does not expressly state that Soufan was the supplier of the forklift. 

On a logical appraisal, the mere fact that the payment of the car predated even the approval of the $ 150,000 would 

appear immaterial. 
403

 5
th

 Accused’s statement; Exhibit D5. 
404

 Exhibit GG1 is dated 3 January 2001, GG2 is dated 4 January 2001 and GG3 is undated.  
405

 Circumstantial evidence is evidence from which an inference can be drawn which enables one or many conclusions 

of fact. Where more than one conclusion can be inferred, it means that in order to draw a salient inference in 

overwhelmingly in favour of one conclusion, there needs to be several pieces or forms of circumstantial evidence, 

which together form corroborating evidence. Direct evidence does not give rise to inferences but directly supports a 

conclusion. 

http://en.wikipedia.org/wiki/Evidence
http://en.wikipedia.org/wiki/Corroborating_evidence
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should base its conviction on cogent Prosecution evidence.
406

  Criminal convictions are based on 

weight of actual hard and clear evidence adduced, whether direct or circumstantial and not on 

theories or assumptions or attractive reasoning; R vs. Isaac (1965) Crim L R 174 ;  Okethi Okale 7 

Ors vs. Republic (1965) E A 555, East African Court of Appeal.     Suspicion alone is no evidence 

to found a conviction.
407

  

 

The Court considered whether, apart from assessing whether the elements of the offence under 

section 12(1) had been met under the mode of direct commission inherent in section 12 (1), 

liability for Counts 1-3 against the 2
nd

 Accused could be established under an alternative mode of 

commission, i.e. the Doctrine of Common Interest,
408

 even though the said doctrine was never 

part of the indictment, or part of the ACA 2000. It drew on the concept as defined in; Kanu vs. R 

(1957-60) ACR – SL 331: 

 

 “If several persons are present together and preferred to pursue a common object…And 

one of them in furtherance of the common object does a criminal act, then all of them are 

responsible for the act whether it was originally contemplated or not…” 

 

Although the Court only considers this Doctrine as against the 2
nd

 Accused, it may be 

inferred, that its reasoning applies by extension to the remaining Accused persons.
409

 

 

The Court briefly considered the definition of a Public Officer under Section 1 of the ACA 2000: 

“A Public Officer means a holder of public office.” Public Office in the same section is defined as; 

“an office in the service of the Government of Sierra Leone…Armed Forces, Police Force, a 

Public Corporation or on board thereof and…” This definition although mentioned by the Court 

was not at all employed by the Court in reaching its final conclusions as to the guilt or innocence 

of the Accused.  

 

With regards the Counts 1-3, the findings of innocence of the 2
nd

-5
th

 Accused were based on the 

fact of the 3 alleged transfers being signed solely by the 1
st
 Accused and PW2, and on the 

disconnect between the transfer of $150,000 on one hand, signed by the remaining Accused, 

and on the other hand the transfers forming part of Counts 1-3.
410

 The acquittal of the 

Accused on Counts 1-4 also ignores section 1 of the ACA 2000, with acquittal on Count 4, being 

based on the inadequacy of Prosecution evidence, and a flawed pleading in the indictment; 

acquittal on Count 5, being based on the inadequacy of Prosecution evidence, and on the 

Prosecution’s according of a clean slate to one of the Accused who had been implicated by the 

Prosecution’s version of events and lastly, acquittal on Count 6 being based on the existence of 

                                                 
406

 Trial Judgment, p. 3. See Critique at p. 285.  
407

 In this context, this could be interpreted to mean that prima facie responsibility for an act, based on one’s de jure 

powers, or official/formal capacity, is not enough to establish liability, since it is only the actual exercise of powers, or 

the non-exercise of powers actually possessed and exercisable, that can give rise to criminal liability; see Critique at 

p.280-281. 
408

 Trial Judgment, p. 5. 
409

 For a more thorough discussion of this Doctrine and its applicability in these circumstances, see Critique, at pp. 

281-285. 
410

 The principle that emanates therefore, is not that one cannot, in support of a charge, adduce evidence not forming 

part of the charges, or even not mentioned in the indictment at all. The principle is rather simply, that the evidence 

must support the charges; which in this instance means the links between the two, must be demonstrable.  
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proof of payment for the receipt, of what the Prosecution had alleged was an advantage. In none of 

these scenarios, did an express assessment of the applicability of section 1 play a role. 

 

With regards to pleading the appropriate particulars in an indictment or with sufficient specificity, 

the Court affirmed that where the offence in question concerns the issue of a cheque instead of 

cash, then the particulars of the offence should refer to a cheque and not to cash: Terra Mukindid, 

East African Court of Appeal. 

 

The Court briefly referred to section 3 of the Ports (Amendment) Act, 1991, which it describes as 

giving the General Manager wide powers to administer and manage the SLPA. However, the most 

relevant part/s of this provision is/are not analysed in cross reference to the events in question and 

the ways in which the 1
st
 Accused is alleged to have participated in them. Neither is section 3, used 

to show how, by contrast, the remaining Accused exercised less significant decision making 

powers. It is simply given a passing mention, to reinforce the Court’s finding.
411

  

 

The Prosecution attempted to rely on section 45 of the ACA 2000
412

 to establish its case as regards 

the 4
th

 Count, alleging that the Le5m that the 3
rd

 Accused received came for FAR Soufan,
413

  and 

likewise to establish its case as regards Count 5, alleging that the 4
th

 Accused and the 6
th

 Accused 

accepted Le9.67m from FAR Soufan,
414

 and similarly under Count 6, that the 6
th

 Accused accepted 

a car from Soufan. This attempt by the Prosecution to rely on section 45 failed. This is because 

section 45 does not come into play, as the Prosecution did not prove its prerequisite, which is the 

giving or receiving of the “object” by the Accused person; “It is my considered view that Section 

45 came (comes) into play only after the Prosecution has proved either the giving or the receiving 

of an advantage by the Accused person first, then that’s when Section 45 makes such giving or 

acceptance as an advantage.”
415

 This is because none of the adduced facts attest to the “giving” 

(i.e. without Consideration) of the Le5m, Le9.7m and the car in question. Only where such 

“giving” without Consideration is established, can the Presumption that the transaction is that of 

giving and acceptance of an advantage, also be established. 

 

  

                                                 
411

 See Critique at p.280. 
412

 Section 28 (5) of the ACA 2008. 
413

 Trial Judgment, p.2 
414

 Trial Judgment, p.2. See also the Application of Law section in The State v. Isaiah King Sambo, pp. 128-129 

Sambo which makes it clear that all the Accused has to do to rebut said presumption is to establish on a balance of 

probabilities that object given or received did not constitute an advantage. 
415

 Trial Judgment, p.14. 
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Critique 

 

 The Judgment is short - facts have been summarised with possible adverse impact on clarity of the 

reasoning process. Neither the recounting of the facts, nor the reasoning process, explicate on facts 

which considerably influence the outcome. There are sparse references to facts which appear to be 

the lynchpin of the verdict.  

 

 There is a lack of clarity regarding what renders the transfers into Misappropriation; i.e. why they 

are characterised as “unlawful”.  SLPA does have funds at its disposal and does have the authority 

to use its funds on the approval of its Board of Directors. The question arises therefore as to where 

the unlawfulness or illegitimacy lies.
416

 The Judgment states that the 2
nd

 Accused knew 

management’s ceiling of expenditure i.e. 10,000,000, without stating the precise currency.
417

 The 

Judgment states that any amount exceeding the above, had to be authorized by the Board, on which 

the 2
nd

 Accused served as Chairman. If what was meant was Le10m
418

, the transfer of $150,000
419

 

had indeed been authorised by the Board.  The transfer of $150,000 would not need to be further 

considered as part of this analysis, (as it does not form part of the charges), but for two reasons;  

i.) Evidence of the transfer of $150,000 is adduced by the Prosecution in support of the charges. 

The Prosecution should have made it crystal clear why it adduced evidence of the $150,000 in 

support of charges which concern 3 other transfers, to demonstrate the unlawfulness of the latter 

three. ii.) Moreover, at page 3, the Judgment reads; “It was therefore Mr Tumwusigye’s contention, 

if I understood him correctly that A2 knew the ceilings which the Management could spend (up to 

10,000,000) and that anything above had to be authorised by the Board of which he was 

Chairman, that he omitted to prevent any authorised payment in excess USD 150,000 approved by 

the Board.”
420

 This could have been phrased more clearly, making it clear that what the 2
nd

 

Accused was charged with was the omission of the prevention of payment of sums other than, and 

exceeding that which had already been authorised by the Board, i.e.  $150,000. The Judgment’s 

phrasing creates the impression that it is the $150,000, which is unauthorised and does not make it 

clear that an “unauthorised” payment is simply one which has not been approved by the Board.
421

  

                                                 
416

 In the fact of the transfers being made above the ceiling of expenditure or, in transfers being made in excess of a 

sum already approved for the same purpose. 
417

 Trial Judgment, p. 3. 
418

 Le10m equates to $ 2,409.64 as per the exchange rate of 17 September 2011, see http: / /www.xe .com/ucc/. 
419

 $150,000 equates to Le 622,500,000 as per the exchange rate of 17 September 2011, see http: / /www.xe . 

com/ucc/. 
420 

Trial Judgment, p.2. 

421
This could create the impression that the unlawfulness or illegitimacy that lies at the heart of the Prosecution’s case 

was the approval by the board, (among whom were present all the Accused), of the $150,000, since it was above the 

ceiling of expenditure and that the subsequent 3 separate transactions forming the basis of the charges of 

Misappropriation inherit the unlawfulness of the first sum, since they are drawn from it. It is easy to misinterpret the 

facts in this way, especially as the Prosecution adduces evidence of the 1
st
 transfer in support of the charges. This 

interpretation however falls apart, in considering that the 3 sums which form the subject matter of the charges, when 

added up, do not directly correspond with the $150,000. The question of why a remainder sum of $ 31,675 was not 

mentioned, puts this interpretation to rest. A minor variation of the latter interpretation or rather misinterpretation, 

would be; that the Board’s approval of the stipulated sum which was above the ceiling of expenditure, was not 

unlawful in and of itself, since the approval was meant for legitimate reasons: it was not destined to line the pockets of 

the Board Members for example, it was destined for the purchase of equipment, the agreement/plan of which would 

have presumably, have had to have gone through a process of approval. In this alternative scenario, unlawfulness, 
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 The Court says much later on that unlawfulness needed to have been demonstrated by showing that 

the 3 transactions were above the actual cost of the container handler; that the Prosecution’s case 

was that the Accused persons paid more for the said forklift, than its actual price and that “it was 

essential that the money allegedly misappropriated on the dates mentioned in the indictment, was 

(be) the amount of money paid extra in respect of the Container Handler.”
422

 Therefore, the 

unlawfulness of the 3 transfers of $66,000, $50,000 and $3,325 appears to be derived from being 

payments additional to what was originally approved for the forklift purchase, and/or from the fact 

that they may not have been authorised by the Board as a whole and might therefore be considered 

“unauthorised” transactions, being above the Le10m agreed ceiling.
423

   

 

 Dicta to the effect that the money in Counts 1-3 needed to be money that was paid extra for the 

forklift, may be interpreted to mean, that whereas the facts showed that money for the purchase of 

the forklift was the $150,000
424

 approved on 13
th

 February 2001, the Prosecution did not 

adequately demonstrate that the subsequent transfers were destined for the purchase of the forklift. 

What can be gleaned from the judgment is that the $66,000
425

 and $50,000
426

 were transferred to 

FAR Soufain. The Judgment does not even expressly state that the transfer of $3,325
427

 was 

destined for Soufan, neither does it state the reasons for which the 2 transfers of $66,000 and 

$50,000 were made to him. As a result, there is no indication from the judgment that the 3 transfers 

in the charges were monies paid in excess of the price of a forklift, even though this is what the 

Court makes the charges out to mean.
428

  Further, although the Judgment makes clear that the 

$150,000 was intended for the purchase of the forklift,
429

 it does not state that the suppliers of said 

forklift and the recipient of the $150,000 was FAR Soufain. It is possible the Prosecution’s 

evidence established all these links and the judgment simply failed to set them out clearly.
430

These 

critical points were only treated in passing, whereas the relationship between each of these facts 

should have been spelt out clearly, if the Prosecution’s case and the Judges reasoning process was 

to be easily digested.  Note that the approval of the $ 150,000 for the purchase of the forklift was 

                                                                                                                                                                
could only then be demonstrated by establishing a fictitious purpose behind the disposal of funds, or an unapproved 

destination of funds or lastly, failure to comply with the standard internal procedure/policy regarding procurement.  
422

 Trial Judgment, pp. 9-10. 
423 

If the SLPA’s limit of expenditure had been fixed at $10,000,000 all the financial transfers discussed in the 

Judgment and charged in the indictment would fall well within it.  
424

 Note that even this is simply stated as being the sum approved for purchase of a forklift, as opposed to being the 

price for purchase of a forklift as agreed between the SLPA and the seller.  
425 

Trial Judgment, p.4. 
426 

Trial Judgment, pp. 6 and 13. 
427  

Trial Judgment refers to transfer of $3,325 at pp. 2, 5, 6, 7 & 8. 
428

 Regarding the fact that the Trial Judgment never made clear that the transfers forming the basis of the allegations in 

Counts 1 to 3, were for the forklift, see Trial Judgments at p. 2, where it simply talks about the misappropriation of the 

three stipulated sums; at p. 4, where it talks about the approval of $150,000 for the container handler states and at pp.5-

6, where it states that the three stipulated transfers were authorised by 1
st
 Accused and PW2. Proving payments were in 

excess of the actual price of the forklift would require looking at the contract and possibly receipts and the bank 

statement of the supplier. It would also have enhanced clarity to elaborate on the legitimate circumstances for award of 

government contracts, possibly found within the SLPA’s internal regulatory instrument. 
429

Trial Judgment, pp. 4 and 7.   
430

 Trial Judgment, p. 2. 
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more than simply an approval, pending action.
431

 It was an actual transfer as the Judgment deems it 

an “advance payment.”
432

  

 

 From the Judge’s evaluation, the Prosecution’s failure is mainly an evidentiary one. The element 

of unlawfulness needed to be clearly demonstrated.
433

 The Prosecution fails to connect the 3 latter 

transfers to the larger sum.
434

  

 

 Also encompassed by the tendency to not expound on issues raised and follow them through to 

their conclusion, the Defence’s argument that the SLPA did not have public funding and that the 

funds in question were not public funds,
435

 is abandoned without further investigation. We know 

from the Court’s treatment of the case, that they were public funds, but the Judgment does not 

address this contention, neither does it map any attempt by the Defence to establish provenance of 

the funds.  

 

 Regarding the 2
nd

 Accused’s liability, the Defence
436

 argued that he was not a Public Officer as he 

was a Non-executive Chairman of the SLPA and was therefore not involved in the daily 

administration of the SLPA and that his role was limited to simply chairing and participating in 

meetings. The Court summarily accepts this argument, apparently endorsing a stance that there is 

no automatic guilt based on one’s formal/official position. It is submitted that the role of Non-

executive Chairman, should have been more thoroughly assessed and the question of whether the 

latter in anyway possessed material and decision making powers should have been addressed with 

reference to a definition of the role in a related legal instrument.
437

 Therefore, the Court’s reliance 

on the authority that “convictions are based on weight of actual evidence adduced and not on 

theories, assumptions, or attractive reasoning”
438

 as a reason to exculpate the 2
nd

 Accused, is not 

followed through to its natural conclusion, which would have been actual evaluation of role of 

Non-executive Chairman. 

 

 The Court seems to have completely misconstrued the Prosecution’s case with regard to the 2
nd

 

and 5
th

 Accused.
439

 The Prosecution’s charges were based on liability for omissions rather than 

positive action, i.e. the allegation was not one of active participation in the endorsement/approval 

of the transfers, but rather, one of failing to act to prevent the transfers. The Court’s reasoning in 

                                                 
431

 Trial Judgment, p.7 and exhibit h.   
432

 Trial Judgment p. 7. 
433 

The Judge simply phrases this as the fact that the Prosecution had demonstrated the Accused’s participation, 

endorsement or approval of the transfer of 150,000, whereas what it needed to prove/demonstrate was the Accuseds’ 

participation, endorsement or approval of the 3 latter transfers. Trial Judgment, p.6: Exhibit F: authorization of transfer 

of $50,000 and Exhibit G; Letter signed by the 1st Accused and PW1 approving transfer of $50,000.  
434

 It adduces no evidence to show that the 3 transfers which are the subject of the charges are drawn from the larger 

sum.  
435

 Trial Judgment, p 4, as per Tejan-Cole. 
436 

Trial Judgment, p. 4, as per Tejan-Cole. 
437

 There is no such assessment and it is not apparent from the Judgment whether any material concerning the powers 

of a Non-executive Chairman was submitted by either of the parties before the Bench and helped in forming the 

conclusion in this case.  
438 

Trial Judgment, p. 6. Enabling questions the Court could have posed were what was the role of the Non-Executive 

Chairman, what formal powers and duties did he posses, what material powers did he possess, how were such powers 

usually exercised by previous Non-Executive Chairmen, what were the expectations attaching to the position. 
439 

Permanent secretary, Ministry of Transportation and Member of the Board of Directors SLPA. 



 
281 

 

assessing their liability is clearly flawed and porous; its conclusion appears summarily arrived at. 

The Court fails to address liability for omissions.
440

 The Court does not address whether the 2
nd

 

and 5
th

  Accused were in positions where they were knowledgeable or should have known about 

the 3 transfers charged, neither does the Court attempt to determine whether their roles conferred 

actual powers, and created an ensuing material obligation to act to prevent the said transactions.
441

 

The Court fundamentally erred in basing its findings with regard to the 2
nd

 Accused on the absence 

of Prosecution evidence implicating the 2
nd

 Accused in those 3 transfers as the 3 proofs of transfer 

were authorised exclusively by the 1
st
 Accused and PW2.

442
 It was not incumbent on the 

Prosecution to prove the active involvement of these Accused in the transfers, as that was not the 

case it aimed to put forth.
443

  

 

 The Court appears to have been more concerned with demonstrating its thoroughness in assessing 

possible available avenues for liability than with focusing on every element of the Prosecution’s 

charges. In a bid to somehow attach liability to the 2
nd

 Accused, it, on its own initiative goes on to 

consider whether the elements of a mode of commission not pled by the Prosecution, are met. 

Even this assessment, at least in so far as the written judgment is concerned, appears swift and 

superficial. It is submitted that, to introduce the Doctrine of Common Interest is a fundamental 

methodological error, since whilst the Prosecution seeks to impute liability for omissions rather 

than for positive acts, the Doctrine of Common Interest is based on the imputation of liability for 

the commission of an offence through action. Even where the Doctrine makes it possible to attach 

liability to an Accused who was not the actual perpetrator of the offence, liability continues to be 

contingent upon positive action as opposed to omission, since it seeks to impute liability to the 

Accused for the acts of the perpetrator and since the Accused can be said to be responsible 

through his contribution to the perpetration of the offence, through collusion, such collusion 

being an agreement to pursue a common object. By contrast, the Prosecution’s allegation was that 

the 2
nd

 Accused did not stop these acts from happening not that he colluded with others to make it 

happen.  

 

 The authority employed to elaborate on the Doctrine of Common Interest is incompletely quoted; 

“If several persons are present together and preferred to pursue a common object...And one of 

them in furtherance of the common object does a criminal act, then all of them are responsible for 

the act whether it was originally contemplated or not...”.
444

 Understandably, only those aspects of 

the excerpt deemed relevant may have been cited by the Judge. However, against the backdrop of 

an awareness about the contributory formative role of ACC Judgments to Sierra Leonean 

                                                 
440 

Trial Judgment, p. 2; “That he omitted to prevent any unauthorised payment in excess of USD 150,000 approved by 

the Board.”  
441

 In which case, a material obligation to act to prevent the said transactions would have been based on their being 

either “unauthorised” by the Board as a whole, or in excess of the ceiling of expenditure, or additional to a sum 

already approved for the same purpose. 
442

 Trial Judgment, p. 8: Exhibits D, E, F. 
443

 What the Prosecution could have done however, would have been to present evidence of these Accuseds’ 

formal/official powers and their real powers, by highlighting for example, incidents from the past where they used 

their powers and what sort of practice obtained in similar institutions. It does not appear from the Judgment’s brief 

perusal of the Prosecution evidence that it did do this, although there is no categorical indication that it did not. 
444

 Trial Judgment, p. 5.  
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Jurisprudence and given the general complexity of the law on liability for forms of complicity,
445

 

this quote should have been reproduced in its original form; this could have easily been done in a 

reference section of some sort. As it stands, it is impossible to ascertain whether, what have been 

left out are elements of the concept, which would enable a comprehensive analytical classification 

under the various modes of complicity. Admittedly, this may not be the case, although if it is, it 

reduces the value of the judgment.  

 

 It is unclear from the quote, whether the common object need or need not be a criminal end goal. 

The quotation goes on to say, that other members of the pact, can have liability for acts taken by a 

member of the pact, in pursuance of the common object,
446

 whether that act was contemplated or 

not. The question is whether the run on lines represent a further elaboration on a requirement that 

the crime needed to be foreseeable or would have been foreseeable had the Accused directed his 

mind to the question, i.e. foreseeable if due diligence had been exercised. We can never be sure as 

the quote is incomplete. 

 

 The focal point of the application of the Doctrine in of Common Interest in this instance is the 

discernment of whether there was a meeting between the 2
nd

 Accused and the signatories of the 3 

transfer slips.
447

 Rightfully, a meeting is indeed a requirement of the Doctrine as per the quote 

above, or in the alternative of a single event where all concerned are physically present, an express 

“meeting of minds”. The Court’s finding based on the evidence, was that there was no meeting, 

prior to the issuing of the 3 slips, where the deprivation from the SLPA’s coffer of the 3 sums was 

agreed upon.
448

 An additional basis for dismissing the Doctrine of Common Interest was that the 

1
st
 Accused and PW2 were out of the picture.

449
  It is submitted that the death of the 1

st
 Accused 

and the failure to indict PW2 should not have constituted cause for discontinuing further 

examination of whether the factual circumstances fit the Doctrine, now that it had already been 

introduced. The possibility of an agreement being reached at the meeting of 13
th

 February 2001,
450

 

by the 2
nd

 Accused and the signatories, for the purpose of carrying out said deprivations, was not 

examined by the Court. In this alternative scenario, the fact that the 1
st
 Accused later dies and that 

PW2 was never indicted, would be immaterial to any consideration of whether a common interest 

agreement existed. Had the Court considered this latter alternative scenario and the fact that the 

approval/meeting of 13
th

 February 2001 involved all the Accused, the Doctrine of Common 

Interest would have been applied to each Accused and not just to the 1
st
 Accused. Only after 

considering this alternative scenario, could the involvement of the 1
st
 Accused and PW2 in the 

Doctrine, have been legitimately struck out.  

                                                 
445

 The similarly constructed Doctrine of Joint Criminal Enterprise discussed below, is described as being “quite 

vague, unclear, open to many interpretations and predisposed to abuses”, as per Pjanic J.,“Joint Criminal Enterprise, 

New Form of Individual Criminal Responsibility,” p. 1, located at: 

http://www.okobih.ba/files/docs/Jasmina_Pjanic_ENG_i_BHS.pdf 
446 

Trial Judgment, p. 5: “And one of them in furtherance of the common object does a criminal act, then all of 

them are responsible for the act whether it was originally contemplated or not…” 
447

 The 1
st
 Accused and PW2. 

448
 Trial Judgment, p. 5; “In the present case, there is no evidence he gave to show me that, the 2

nd
 Accused, PW2 and 

the late Kemokai, met before issuing the authority on the 3
rd

 day of April 2001 that they should misappropriate the 

USD 66,000”. 
449

 Trial Judgment, p. 5; “In any case, Mr. Kemokai passed away before the completion of the case and PW2, is not 

even indicted with the offence.” 
450

 Note the meeting where payment of $150,000 for the purchase of the forklift was reached. 
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 Whatever the temporal locus of a potential agreement, the death of the 1
st
 Accused and the failure 

to indict PW2, should not mean that their respective potential roles in a Common Interest pact 

should not be examined. This is because, for one, if the alternative proposed scenario above cannot 

be ruled out (above), and  the possibility of both these Accused’s liabilities cannot be eliminated; 

then the possibility exists that the process of  examining their liabilities, would more clearly 

delineate the bounds of the 2
nd 

(and other) Accuseds’  criminal liability. Even placing the 2 

signatories out of the picture, does not decrease the chances of finding the 2
nd

 Accused guilty, as 

the agreement could have been reached with other parties who may have influenced or induced the 

signatories to sign. Even outside of the scope of the Doctrine of Common Interest, given that it was 

the nature of 1
st
 Accused’s liability which served to exculpate the rest of the Accused, the 1

st
 

Accused’s liability should have been, in general, more thoroughly discussed. 

 

 The Doctrine of Common Interest is akin to Joint Criminal Enterprise (JCE) in International 

Criminal Law. Both closely approach a theory of guilt by association, i.e. JCE essentially requires 

the Prosecution to prove: that a group of people had a common plan, design, or purpose which 

amounted to or involves the commission of a crime, that the defendant participated in some way in 

the plan and that the defendant intended the aim of the common plan be realized.
451

 Both allow a 

Court to hold criminally liable persons who did not physically perpetrate the criminal act, but who 

helped make it possible for the perpetrator to carry out that criminal act. They are both forms of 

Co-perpetrator Liability, where to hold indirect perpetrators responsible only as aiders and 

abettors might understate the degree of their criminal responsibility. Whereas the aider or abettor 

wants to assist the commission of the crime, the co-perpetrator in a JCE (or in this case, DCI) acts 

to facilitate the common plan. It is where the aider or abettor shares the intent of realizing the 

common plan, that they become a co-perpetrator within a JCE/DCI
452

, each of the co-perpetrators 

contributing to the fulfillment of the plan so that each contributes to the actions on the others. Co-

perpetrators are considered as direct perpetrators and principals.  

 

 As per the quote, it is unclear, whether, the agreement between the parties, needs to be express or 

can also be implicit; since it uses the word “preferred to pursue a common object”, which does not 

spell out whether the preference in the parties’ minds, needs to be expressed out loud. The 

common plan of a JCE/DCI need not have been previously arranged or formulated and may 

materialize ad hoc.  

 

 Assessing the 2
nd

 Accused’s liability for omissions via the prism of DCI would mean that his 

failure to act becomes his own contribution towards the common plan. Since the Accused needs to 

have been in agreement with the Common Plan, it is necessary to ascertain either his express 

agreement or tacit approval
453

 of a common plan. Where the 2
nd

 Accused was not expressly in 

agreement with the Common Plan, the omission itself could be construed as being a form of 

                                                 
451   

Pjanic J., (Undated), “Joint Criminal Enterprise, New Form of Individual Criminal Responsibility,” p. 1, located at: 

http://www.okobih.ba/files/docs/Jasmina_Pjanic_ENG_i_BHS.pdf 
452 

Prosecutor v. Kvocka, IT-98-30/1-T, Trial Judgment, 2 November 2001. 
453

 The common plan need not be explicitly discussed between the co-perpetrators; it can also be a tacit common 

understanding. 
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tacit agreement. Should omissions be treated as the Accused’s agreement of and contribution 

toward the Common Plan:  

i. The omission as a form of tacit approval may well be intentional  

ii. The omission as a form of tacit approval may well result from wilful blindness, or forms of 

recklessness which involve a standard requiring the avoidance of foreseeable risks 

through the exercise of due diligence or reasonable foresight. 

 

It is submitted that after ascertaining the presence of the elements necessary for a DCI, the next 

step would be to ascertain whether the mental elements of the omission as construed above, are 

aligned with the mental element for the crime of Misappropriation, sets out in Section 12 (2) of the 

ACA 2000, (that is Wilfulness), since it is the omission that is the causal act resulting the 

Misappropriation. It is further submitted that, the mental states accompanying the omission as set 

out in i. and ii, are aligned with the meanings accorded to “Wilfulness”, in the context of the ACA 

2000.
454

  

   

 It is submitted that although the definition of Wilfulness under the ACA does allow for wilful 

blindness, a finding that an omission in and of itself could constitute a tacit agreement appears 

implausible. Further, if there is no requirement that members of the pact, other than the actual 

perpetrator of the act in question, need to have acted, as apparently, as per the authority cited by 

the Court, logic would appear to dictate that the agreement would need to be express, since to hold 

a person liable for silently concurring without personally acting, would be to impose liability 

strictly for frames of mind, fundamentally in opposition to the core tenets of Criminal Law.
455

 

 

 It should be noted that in the domestic setting, co-perpetration requires intention as opposed to 

recklessness and negligence. In contrast in International Criminal Law, there are three distinct 

categories of JCE liability differentiated on the basis of the Accused’s possession of different types 

of Mens Rea.
456

 In JCE 1, all co-defendants, intentionally contribute to the fulfillment of the 

common plan, and intend the end result. In JCE 3, the crime in question is outside the common 

design, but was nevertheless a natural and foreseeable consequence of the common plan.
457

 

Therefore, the Doctrine of Common Interest as articulated in this Judgment falls more in line with 

JCE 1.  

 

                                                 
454 

This discussion raises the question of why the mens rea requirement in the ACA does not encompass Criminal 

Negligence, (where the fault lies in the failure to foresee and so allow otherwise avoidable dangers to manifest), which 

given the nature of the obligations in Civil Law, i.e. that they are of a fiduciary nature of, (breaches of duty committed 

by Public Officers, in a position of trust vis á vis the Public), would reasonably be expected.  
455

 Van der Wilt H., (2007), Joint Criminal Enterprise, Possibilities and Limitations, Journal of International Criminal 

Justice 5, p. 107. 
456

 Pjanic J., (Undated), “Joint Criminal Enterprise, New Form of Individual Criminal Responsibility,” p. 4, located at: 

http://www.okobih.ba/files/docs/Jasmina_Pjanic_ENG_i_BHS.pdf; There can be no analogy with JCE 2, since it 

involves the existence of an organized system to commit the crimes alleged.  
457 

‘Marston Danner A. and Martinez J.S, (2005), The Concept of a Joint Criminal Enterprise and Domestic Modes of 

Liability for Parties to a Crime: A Comparison of German and English Law’, 5 Journal of International Criminal 

Justice 5; the same principle of willingly taking a foreseen risk as a type of Criminal Enterprise is recognized in the 

Common Law; R v Chan Wing-Siu [1985] 1 AC 168 and DPP for Northern Ireland v. Maxwell (1978) 3 All ER 1140. 

See also Prosecutor v.  Tadic (IT-94-1), Appeals Chamber Judgment, 15 July 1999, The Prosecutor v. Vasiljevic IT-

99-32-T, Trial Judgment, 29 November 2002, Prosecutor v. Miroslav Kvocka et al. IT-98-30/1-T,  Trial Judgment, 2 

November 2001. 
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 The attempt to attach liability via the DCI should have equally given rise to consideration of other 

forms of collaboration. Domestic modes of liability for parties to a crime roughly substitutable in 

place of JCE or the DCI are variations of Accessory liability such as: incitement, instigation, 

counseling or procuring, conspiracy, aiding, abetting.
458 

 The Accessory’s liability does not depend 

on the mens rea of the direct perpetrator and the Accessory must know the nature of the act 

committed by the direct perpetrator, or, all the relevant facts that make the perpetrator act a crime. 

(In contrast, generally, the indirect perpetrator need not know all the details of the offence.) 

Instigation is to intentionally induce another to commit an unlawful act. Aiding is intentionally 

rendering aid to another in that person’s intentional commission of an offence, with knowledge.
459

 

Abetting is encouragement at the time of the offence, and Counseling is encouragement given 

previously. Procurement is the most general and covers all acts producing the offence. The 

procurer does not have to be present at the actual commission of the crime, but the causal link 

between the act of procurement and the offence must be proved.
460

 It is submitted that these 

general modes of liability that normally apply in Common Law could have been equally 

considered where the DCI was treated.  

 

 Noteworthy is that although the indictment talks about “the sum of Le5m” 
461

 and does not 

mention the form of the sum, i.e. whether in cash of cheque, the Court nevertheless accepts the 

Defence’s interpretation of the indictment’s reference to “the sum of Le5m” as meaning that the 

amount in question had to be in the form of cash and not cheque. 

 

 Also noteworthy is the Court’s statement that a weakness in the Defence case should not, in 

evaluating whether the Prosecution has met its burden of proof, be interpreted by the Court as a 

strength in the Prosecution case. This would seem to imply that the Prosecution’s attempt to meet 

its burden of proof can only be strengthened, if a weakness in the Defence case is an opportunity 

expressly seized upon and further developed by the Prosecution.  

 

 The Judgment says that there is no circumstantial evidence which “irresistibly shows”, that the 2
nd

 

Accused misappropriated / participated in the misappropriation of $66,000. Again, the 

Prosecution’s allegation is of omission to act and not actual action/participation. As to whether this 

is the appropriate standard against which to test circumstantial evidence, note that, “it does not 

necessarily follow that, the weight to be attached to circumstantial evidence will be less than that 

attached to direct evidence.”
462

 This is especially the case, where there is a variety of 

circumstantial evidence leading in the same conclusion. Common Law Authorities establish a very 

ambiguous standard in this regard.
463

 

                                                 
458

 Hamdorf K., The Concept of JCE and Domestic Modes of Liability for Parties to a Crime, Journal of International 

Criminal Justice 5 (2007), p. 219. 
459

 Hamdorf K., The Concept of JCE and Domestic Modes of Liability for Parties to a Crime, Journal of International 

Criminal Justice 5 (2007), p. 219; “Accessory liability for aiding, abetting and counseling does not require the proof of 

a causal link between the accessory’s act and the principal offence.” 
460

 Millward (1994) Crim LR 527: D instructed his employee, P, to drive on a road a vehicle which D knew, but P did 

not know, was in a dangerous condition. The condition of the vehicle resulted in a collision causing death. P was 

acquitted of the charge of causing death by reckless driving, but D was convicted of procuring the actus reus of 

reckless driving.  
461

 Trial Judgment, p.10. 
462

 Blackstone’s Criminal Practice, 2004. 
463

 See Notes at p. 272- 273. 
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 Note the expunging of the testimony of a witness who did not turn up for Cross examination.
464

 In 

Common Law, the practice is that otherwise admissible Prosecution evidence can be expunged 

only by the inherent power of the judge, due to his overriding duty to ensure that the Accused 

receives a fair trial. If in her opinion, the evidence has a prejudicial effect which outweighs its 

probative value, she must exclude it.
465

 The discretion is a general one, that is, to be decided on a 

case by case basis.
466

 These principles should be contrasted with the fact that the judgment omits 

any evaluation of the credibility or reliability of the witnesses concerned or precursory inquiry into 

the reasons for their failure to finish testifying.  

 

 Lastly, the Court did not address the unusual and striking nature of the coincidence of purchasing a 

2
nd

 hand generator and a car from one’s official business partner and the question of why the 3
rd

 

Accused would need to have his payment for the generator refunded. 

                                                 
464

 PW13 
465

 Noor Mohamed v. The King (1949) AC 182; Christie (1914) AC 545. 
466

 Sang (1980) AC 402 
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THE STATE v. FRANCIS GABBIDON 

 

THE HIGH COURT OF SIERRA LEONE 

JUSTICE SEY 

09 June 2009 

 

Misappropriation of Public Revenue- Prosecution’s burden of Proof- Proof beyond Reasonable 

doubt does not equate to certainty-Definition of Public funds/revenue/property-Wilfulness-

Falsification of signatures on pay cheques- Misrepresenting to the State that named individuals 

were employees of the Ombudsman’s Office- Endorsing pay cheques in the names of persons not 

employed by Office- Use of an inflated staff list to secure more funds than entitled to- Whether 

National Courts have jurisdiction to try an Ombudsman- Whether there are guidelines established 

by case law for making a No Case to Answer submission- Criminal Procedure Act 1965, s. 144(2) 

& s. 194-  Criminal Procedure Amendment Act 1981, s. 3- Anti-Corruption Act 2000 (as 

amended), s.1,  s. 12(1) & 12(2) - The Ombudsman Act 1997, s. 2(2) & s. 20 -  The Constitution of 

Sierra Leone, s. 111(2) & s. 171- Public Officers Protection Act 1960, Cap. 172, s. 2(1) & 2(2) - 

The Limitation Act 1961- Interpretation Act 1971, s. 4- The Laws of Sierra Leone 1960, Cap. 172. 

 

Held  

The Prosecution proved its case beyond all reasonable doubt in respect of the 164 Counts charged, 

but Counts 165-168 were dismissed as the Prosecution adduced no supporting evidence. There was 

ample proof that alleged acts complained of were not a mistake, but were systematic, deliberately 

planned and executed to deprive the Sierra Leone Government. The acts were done by the Accused 

and through others, i.e. PW5
467

 and PW6,
468

 as instruments to further the grand plan. The Accused 

acted in a dishonest manner and knew what he was doing was wrong; the signatures were forgeries 

for which he was responsible and he used an inflated list to secure more money than his office 

needed.  

 

Ratio Decidendi 
The Trial Judge dismissed the Accused’s theory of events based on the following reasons. Firstly, 

the Accused’s awareness of his wrongdoing is evident as in his cross-examination of Messrs. 

Melron Nicol Wilson and Christopher Peacock, he never contested that the signatures on the paid 

up vouchers were those of the named witnesses, as opposed to a forgery, but he instead sought to 

bully them by emphasizing the good relationship they once enjoyed. Further, the Accused used 

varying terms such as employment, engagement, and “quasi-employee” to describe his relationship 

with them. The Accused’s office endorsed payment vouchers to Wilson and Peacock and the 

Accused admitted to signing the Vote Service Ledger,
469

 against the amounts given by the 

Accountant General’s Department. The Accused also self-contradicted by saying he sent PW5 to 

pay Wilson monthly, whilst also saying that he, the Accused, took Wilson’s salary to him, by 

himself. Additionally, the Accused confirmed in his statement and under cross examination, that 

Peacock and Wilson were never given appointment letters, which gave rise to the inference that the 

                                                 
467

 Alieu Badara Gibril, then Accountant in the Office of the Ombudsman. 
468

 Marie Dumbuya, then Confidential Secretary in the Office of the Ombudsman. 
469

 Exhibit E. 
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appointment letter that was drafted for Wilson, was done so, purely for appearances.
470

 The Trial 

Judge found incredible the Accused’s explanation of a confidential employment agreement with 

Peacock, in light of the risks such an agreement would have posed to him. The Trial Judge also 

found it incredible that Wilson who did admit to having a good relationship with the Accused, 

would deny making charitable donations. Moreover, the Accused confused the names of the 

charities, which he said Wilson donated his salary to and provided no record of such payments to 

charities.  

 

Notes 

It is a common law misdemeanour to act or embark upon a course of conduct, which has a 

tendency to, and is intended to pervert, the course of justice: R v. Vreone (1891) 1 QB 360, CCR; R 

v. Andrews [1973] Q.B. 422, CA.  The offence of interfering with witnesses may be committed, 

even though the means of persuasion used against a potential witness is not in itself unlawful: R v. 

Toney; R v. Ali, 97 Cr. App. R. 176, CA. Regarding Perjury, its punishment should be 

commensurate with the gravity of the offence for which the person, in whose interest it was 

committed, is on trial: R v. Knight, 6 Cr. App. R. (S) 31. There should be evidence of more than 

one Witness as to the falsity of the statement said to have been made: R v. Carroll, 99 Cr. App. R. 

381, CA. A lie as told by a defendant can only strengthen or support evidence against that 

Defendant, only if a) the lie was deliberate b) it relates to a material issue c) there is no innocent 

explanation for it, a per R v. Lucas (R) [1981] Q.B. 720, 73 Cr. App. R. 159, CA, cited in this 

judgment. Note that the UK Perjury Act of 1911, section 1 allows for a maximum term of 

imprisonment of 7 years. With regard to the offence of forgery, note its definition as per section 1 

of the Forgery and Counterfeiting Act 1981: A person is guilty of forgery if he makes a false 

instrument with the intention that he or another shall use it to induce somebody to accept it as 

genuine and by reason of so accepting it, to do or not to do some act of his own, or any other 

person’s prejudice. This has been affirmed in R v. More, 86 Cr. App. R. 234 HL and R v. 

Campbell, 80, Cr. App. R. 47, CA which define the requisite intention as an intention to secure 

something/to get the other to act on it/to try to get something out of it. A further description is that 

for an instrument to be false, it must tell a lie about itself, in the sense that, it purports to be made 

by a person, who did not make it, or purports to be made in circumstances in which it was not 

made: More ante; confirmed in R v. Lack, 84 Cr. App. R. 342, CA which states that the document 

must not simply tell a lie, it must tell a lie about itself.  

 

Cases referred to in Judgment 

Woolmington v. DPP [1935] AC 462, HL. 

Miller v. Minister of Pensions [1947] 2 All ER 372. 

R v. Galbraith (73 Cr. App. R. 124, CA) 

R. v. Gomez (1993) 1 All ER 1. 

Lawrence v Metropolitan Police Commissioner (1971) 2 All ER 1253.  

R v. Ghosh (1982) 2 All ER 689.  

R v. Lucas (1981) QB 720, 73 Cr. App. R. 159 CA.  

R. Sheppard [1981] AC 394 HL 

 

                                                 
470

 Wilson denied ever receiving his Letter of Appointment, Exhibit F, although PW6 said she typed up such letters, 

but that she personally never received one.  
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Summary of Facts  
The Accused applied filed a preliminary jurisdiction objection before the High Court, which was 

overruled.
471

 The Accused then applied to the High Court for a stay of proceedings, which was 

refused and it was ordered that the case proceed. At the stage of delivery of the judgment, the 

ruling on the preliminary jurisdictional objection had been appealed before the Court of Appeal 

and an application for stay of proceedings had been lodged before the Supreme Court.
472

 The 

Accused denied all 168 counts against him for misappropriation of public funds. The Prosecution 

alleged that the Accused who was appointed in April 2000, as Sierra Leone’s first Ombudsman, 

from 2001 2007, misrepresented to the government that Messrs Christopher Peacock and Nicol 

Wilson were employed by the Office of the Ombudsman, the former as a Lawyer and the latter as 

an Investigator.
473

  The Prosecution allege that the Accused would sign monthly salary vouchers 

produced in their names, triggering the release of quarterly funds to his office and that the salary 

vouchers would be inscribed to acknowledge receipt of such salaries.
474

 The Accused alleged that 

it was PW5 who would secure the signatures of recipients on vouchers. PW5 testified that the 

Office operated under the instructions of the Accused, and that the Accused signing pay cheques 

meant payment was done on his instructions.
475

 PW5, on the other hand, testified that the Accused 

would sign the endorsements found cheques, certifying that salary recipients were genuine 

employees, and accepting personal liability in the event that they were not,
476

 and further testified 

that the recipients of salaries would also have to sign the paid up vouchers. PW5 testified that the 

Accused would have to approve pay vouchers after ensuring that each member of staff had signed 

for his or her salary, in order for the vouchers to be finally taken to the Accountant General’s 

Department.
477

    

 

The Accused denied falsifying the signatures on the pay vouchers, asserting that the signatures 

were those of Messrs.
 
Peacock and Wilson

478
 and that he had worked with Wilson and Peacock, 

contradicted by PW5 and PW6 who said the 2 had no relationship with the Office of the 

Ombudsman. Peacock and Wilson denied ever seeing the vouchers let alone signing them. Wilson 

denied ever working for the Office of the Ombudsman, receiving payments from that office or 

donating such payments to charities. Peacock also denies ever having been employed by the Office 

                                                 
471

 The objection was premised on the ground that the entire action covering all the 168 Counts was entirely time 

barred in terms of section 2 (1) and (2) of the Public Officers Protection Act, Cap. 172 of the Laws of Sierra Leone. 

The High Court dismissed the preliminary jurisdictional objection on the ground that, the Accused cannot take 

umbrage under the statutory protection given to public officers under section 2 (1) and (2) of the Public Officers 

Protection Act, Cap. 172 of 1960 as amended by the Limitation Act, No. 51 of 1961, Trial Judgment, p.3. 
472

 There is only a reference to, but no detailed discussion of these applications; Trial judgment, p.19. 
473

 As per exhibit J6: the salaries approval and verification form from the Accountant General’s Department. 
474

 PW4, civil servant in the Accountant General’s Office, testified that, since 2001, the Government of Sierra Leone 

made payments into the account of the Ombudsman at the Sierra Leone Commercial Bank Account Number 1009292 

either quarterly or on a monthly basis and that the money was used for salaries, Trial Judgment, p. 7. 
475

 PW5 would also sign the pay cheques. 
476

 Exhibit G58 and G59, Trial Judgment, p.10.   
477 

The Accused’s witness, Abdul Babatunde Gillen, said that the Budget Oversight Committee did not look beyond 

what was presented to them by the Ombudsman in justification of its budgets. He says they did spot checks during the 

year, visited the Office of the Ombudsman, saw his staff list which contained a lot of names, but did not investigate 

how the money allocated was being spent.  
478

 Exhibit G1, payment voucher for the month of March 2003, has signatures against the names of both Messrs 

Peacock and Nicol Wilson. 
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of the Ombudsman, or being paid by it,
479

 and did not recognize the signature appended against his 

name. The Accused attributed Peacock’s testimony to his annoyance, because the Accused had 

broken their employment agreement which was to be kept confidential for tax avoidance reasons. 

The Accused said Wilson had asked that his salary be donated to charities and that PW5 would 

make these donations to the Blind and Amputees. PW5, for his part refuted the Accused’s 

contention that he was given monies monthly to take to Wilson and that the latter would ask for it 

to be donated to charities, saying that it was the Accused who would pay salaries. 

 

On 29
th

 January 2009, at the close of Prosecution’s case, the Defence made a No Case to Answer 

submission
480

 and argued that only a Tribunal appointed by the President had jurisdiction to try the 

case and that the Ombudsman should not be sued or prosecuted in the Courts of Law as a matter of 

Public Policy.
481

 On 9
th

 February 2009, the Trial Judge held that Accused had a case to answer and 

that none of the issues raised by the Accused in his Defence, addressed the question of his 

culpability for the acts charged,
482

 including the argument that everything he did after his first term 

ended in 2004, was unconstitutional and null and void because he was not sworn in, violating the 

Ombudsman’s Act and the Parliamentary Procedure and Approval Act. The Trial Judge held that 

what mattered was that at all material times, the Accused acted as and answered to the title of 

Ombudsman.  

 

Application of Law 

The Trial Judge in her discussion of the law, described Misappropriation as the wilful commission 

of any act which results in the owner losing funds belonging to it, R. v. Gomez and making clear, 

that the consent of the owner was irrelevant, Lawrence v Metropolitan Police Commissioner. 

Wilfulness was interpreted here, drawing on R v. Sheppard, and on the 2002 Edition of 

Blackstone’s Criminal Practice, as comprising common law recklessness and deliberateness; 

action/omission with knowledge of the risk of a consequence or the not caring about the risk of a 

consequence. Additionally, dishonesty was incorporated into the interpretation of 

Misappropriation, by adopting the test from Ghosh [1982] 2 QB 1053, [1982] 2 All ER 689: 

whether the act was dishonest according to the standards of reasonable and honest people and 

whether the Defendant realized that it was.
483

 Dishonesty here, seems to have been accorded the 

status of an element of the crime, with it being “inconceivable to convict the Accused (of 

Misappropriation), in the absence of proof of dishonesty.” 
484

  

 

                                                 
479

 PW6, Confidential Secretary stated that Messrs Peacock and Nicol Wilson were not employees of the Office of the 

Ombudsman and was not aware that they were paid monthly from April 2000, to December 2007. 
480

 The Prosecution argued the Defence had not complied with the relevant guidelines for a No Case to Answer 

Submission, as set out in R. Galbraith (73 Cr. App. R. 124, CA), but the Trial Judge, did not further address this issue; 

Trial Judgment, pp. 19-20. 
481

 The Prosecution responded that these issues merely repeated the Defence’s submissions in their preliminary 

jurisdictional objection, Trial Judgment, p.19. 
482

 The Accused’s arguments included that; his office was not provided with enough space, staff and funds by the 

government and that financial questions had never been raised by his office before whether by staff or governmental 

bodies, such as Parliament and the Accountant General’s Office. 
483 

Where both limbs of the test are met, there can be no defence of moral justification for the act. 
484

 For a discussion on this approach, refer to the Critique in the Case Report of “The State v. Ernest Joseph Kasho 

Wellington and Mrs. Madonna Druscilla Cole”, High Court of Sierra Leone, 25 May 2009, pp. 242-243. 
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The Trial Judge considered whether all the ingredients of the offence under section 12(1) of the 

ACA had been met. Firstly, it found that the Ombudsman qualified a Public Office under section 

2(2) of The Ombudsman Act 1997, which stated that: “The office of the Ombudsman shall be a 

public office but shall not form part of the public service” and under section 171 of the 

Constitution, which states that a public office is one which receives monies from the Consolidated 

Fund or from Parliament.
485

 As to whether the monies allegedly misappropriated qualified as 

public funds, Section 1 of the Anti-Corruption Act 2000 (as amended) defines public funds as: “ 

any monies paid from the funds appropriated by Parliament from the Consolidated Fund or any 

fund under subsection (2) of section 111 of the Constitution.”  Under section 20 of the 

Ombudsman Act, the office of the Ombudsman is to be funded by government funds and salaries 

are to be charged on the Consolidation Fund.
486

 The Trial Judge therefore found that the funds 

allegedly misappropriated by the Accused were public funds. Although the Prosecution submitted 

that section 12 ACA 2000, did not make it a requirement that the Accused be a public officer at the 

time of the offence, it did contend that the Accused was a public officer at the time of the 

commission of the offence, as per the ACA 2000, as a public officer is a holder of public office, 

which the Office of Ombudsman was.
487

 

 

 

Critique 
It is submitted that the Trial Judge’s assessment of the overwhelming evidence inferring guilt on 

the part of the Accused’s is accurate. Firstly, the Accused’s cross of PW5-PW8, could not dent 

their credibility and reliability; the fact that the Accused never registered employees of the Office 

of the Ombudsman for Nassit payment;
488

 the almost inconceivable assertion by the  Accused that 

PW5 would prepare all vouchers, set salaries and reviewed salaries, which was contradicted by 

Accused’s statement that the Accountant worked under his direction and that he, the Accused was 

the head of office; the fact that the Accused self-contradicted by saying that the amount paid to 

Peacock ranged from le200,000 to le350,000 and later accepts that it was le500,000; that either or 

both Peacock and Wilson, could have been employees of the Office of the Ombudsman from 

2001-2007, with no-one but the Accused knowing.  

 

It is however, suggested that the element of “dishonesty” could have been imported in a less abrupt 

manner, with a minor discussion of its necessity in the interpretation of section 12 of the ACA 

2000.
489

 

 

 

 

                                                 
485

 This is supported by s. 20 of the Ombudsman Act and by PW4 and PW5, who testify that the budget came from the 

Consolidated Fund. 
486

 Further, PW4’s evidence demonstrates that the Office of the Ombudsman has always been funded by the 

Government of Sierra Leone.    
487

 Trial Judgment, pp. 36-37. 
488

 As per the evidence of PW9 and as per exhibit DD. 
489

 Refer to Application of Law and Critique sections in the Case Report of “The State v. Ernest Joseph Kasho 

Wellington and Mrs. Madonna Druscilla Cole”, High Court of Sierra Leone, 25 May 2009, above at pp. 241-242 and 

242-243 respectively.  



 
309 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

 

 

 

 

 

 

 

 

[Trial Judgment: 
Gabbidon ] 



 
310 

 

 

 

 

 

 

 

 

 

 



 
311 

 



 
312 

 



 
313 

 



 
314 

 

 



 
315 

 



 
316 

 



 
317 

 



 
318 

 

 



 
319 

 



 
320 

 

 



 
321 

 



 
322 

 



 
323 

 



 
324 

 



 
325 

 



 
326 

 

 



 
327 

 



 
328 

 



 
329 

 



 
330 

 



 
331 

 



 
332 

 



 
333 

 



 
334 

 



 
335 

 



 
336 

 



 
337 

 



 
338 

 



 
339 

 



 
340 

 



 
341 

 



 
342 

 



 
343 

 



 
344 

 

 



 
345 

 



 
346 

 



 
347 

 



 
348 

 

 



 
349 

 

 



 
350 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

[ Case Report: 

Alimu Bah] 



 
351 

 

THE STATE v. ALIMU BAH 

 

THE HIGH COURT OF SIERRA LEONE 

HON. JUSTICE M.M.Y. SEY 

17 June 2010 

 

Misappropriation of Donor Funds or Property– Theft as distinguished from Misappropriation by 

mens rea –Test for Dishonest Appropriation–Definition of Dishonesty–Definition of 

Appropriation–Donor instructions concerning the disposal of donor funds/property and nexus to 

question of ownership of donor funds/property– Dishonest appropriation as usurpation of owner’s 

rights by use of property in ways other than as designated by donor– The extent and nature of 

fiduciary’s obligations where donor instructions are present or absent– Trusteeship of donor 

funds/property and fiduciary duty to dispose of donor funds in manner stipulated by donor– 

Whether trustee is permitted any degree of personal discretion in the implementation of donor’s 

instructions– Whether liability deriving from method of disposal of donor funds/property turns on 

the existence of donor instructions as to method of disposal– Whether in the absence of donor 

instructions, trustee’s duty is to ensure the replaceability of the value of said funds/property–

Whether a general account for all donations negates Misappropriation– Whether the setting off or 

square balancing of an obligation (debt) can occur in circumstances other than where parties are 

mutually indebted to each other˗ Evaluating witness credibility– Identifying inconsistencies 

between witnesses testimonies as lies– Principles behind method of payment of fines– Liability 

where Accused acts in concert with a non- Accused–Application for trial by Judge alone– Judicial 

lawmaking by reference to legal provisions not charged,  for interpretation of analogous or 

identical concepts where “charging” statute does not interpret said concepts–The Anti-Corruption 

Act 2000 (as amended), ss. 12 &13 – The Theft Act 1968 s. 5(3);5(4) & 15–The Criminal 

Procedure Act 1965 s. 144(2) & 233 – The Criminal Procedure Act 1981 s. 3. 

 

Held  

The Prosecution proved its case beyond reasonable doubt that the Accused did indeed between 3
rd

 

January to 24 January 2007 appropriate $5200 out of $6000 donated by CAF
490

 to the SLFA
491

 

and the Accused was convicted as charged. The Court took into account his mitigating factors
492

 

and decided not to imprison but instead to fine him Le20m to be paid immediately, and not by 

instalment. The Court chose not to exercise its discretionary power under Section 233 of the 

Criminal Procedure Act (CPA), No. 32 of 1965 to order payment by instalment.
493

 In default of 

immediate payment, the Accused was subject to imprisonment until he paid the fine.
494

 

 

                                                 
490

 Confederation of African Football. 
491

 Sierra Leone Football Association. 
492

 The Accused pled in mitigation that he had worked assiduously for the SLFA his whole adult life; that he was 

responsible for his extended family; that he sought to reform himself; that he throughout the trial co-operated with the 

Court; that he had joined the SLFA after University and not sought another job despite its fledgling state; that he had 

realized his mistake and that a custodial sentence would punish his family. 
493

 The Defence applied for the Accused to be allowed to pay by instalment under section 233 of the CPA; refer to 

Application of Law below at p. 361. 
494

 The handwritten Sentencing Judgment p. 4, (handwritten number p. 60), states that that in default of the fine, the 

Accused was to be imprisoned until he paid said fine; whereas it says at p. 3, (handwritten number p. 59), that in the 

default of the fine, the Accused was to be imprisoned for a year. 
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Ratio Decidendi 

The Court concurred with the Prosecution that the CAF funds were not for the indiscriminate use 

of the Accused and DW1
495

 since the SLFA had a fiduciary duty to account for the use of the CAF 

funds and to ensure their use in accordance with the stipulations of CAF in its letter addressed to 

the SLFA dated 13
th

 December 2006.
496

 

 

The Court reasoned that in determining the Accused’s culpability, it was of no consequence 

whether his actions were in concert with DW1. What mattered was that the oral and documentary 

evidence indicated that the Accused did appreciate that he was acting in a dishonest manner. The 

Court found that the ordinary reasonable man would in these circumstances regard use of the funds 

for anything other than the designated purpose to amount to dishonest conduct and this Accused 

must have realized that his actions were by the standards of the ordinary reasonable man dishonest; 

since the Accused himself admitted to understanding that the money was to be used in the manner 

stated by CAF and to be accounted for. The Court apparently inferred that PW3
497

 was owed his 

due as the Education Officer since it stated that although the Accused and DW1 said they did not 

regard PW3 as the Education Officer, they nonetheless gave him allowances to attend conferences 

at Cairo and Tunisia in that capacity.
498

 

 

With regard to the issue of who was actually responsible for the purchase of equipment using the 

CAF donations, the Accused claimed PW2 was responsible and had the relevant receipts, but PW2 

testified that no office equipment was ever purchased using CAF funds. The Court accepted the 

testimony of PW2 in lieu of the Accused’s, since PW2 was the Administrative Officer and PW2’s 

evidence was more credible as opposed to DW1, whose evidence was that he, DW1 was hardly 

ever in the Country. Further, the Court could see no reason why PW2 should give adverse 

testimony against a person he claimed was his friend, i.e. the Accused.
499

  

 

From the totality of the evidence adduced, the Court found the Accused’s explanations about the 

use of the CAF funds to be full of inconsistencies, notably in areas also testified to by DW1. The 

Court identified these inconsistencies as lies told by the Accused. Even though it recognized that 

people may lie to bolster up a just cause, out of shame or to conceal disgraceful behaviour,
500

 the 

Court concluded that the lies told by this Accused were not motivated by an innocent reason, but 

were rather deliberate attempts to evade Justice. These lies therefore evidenced the Accused’s guilt.  

 

Summary of Facts  
The Accused was charged with one count of Misappropriation of Donor Funds, under section 13 of 

the ACA (as amended). He was alleged between the 13th December 2006 and 31st December 

2007
501

 at Freetown, in his capacity as General Secretary of the SLFA, to have dishonestly 

appropriated $5,200 from $6000 given to the SLFA by CAF. The Prosecution argued that the 

                                                 
495

 Nahim Kadi, President of SLFA. 
496

 Exhibit C. 
497

 The disputed role of Education Director was claimed by Mr. Alphan S. Koker, who testified as PW3. 
498

 Trial Judgment, pp. 5-6. 
499

 Refer to Critique below at pp.364-365. 
500

 R v Lucas (1981) QB 720, 73 Cr. App. R. 159 CA, see Application of Law below at p.360 and Critique at p.365. 
501

 Trial Judgment, p.1 states temporal scope of the charges as being; 13
th

 December 2006 and 31
st
 December 2007, but 

at p. 11, the Court in reaching its conclusion, narrows down the period of commission by the Accused of the acts as 

during the period between 3
rd

 January 2007 and 24
th

 January 2007. 
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Accused and the SLFA were legally obliged to use the funds donated by CAF for the purposes 

CAF articulated; $3000 for the purchase of office equipment (LCD’s, laptops, beamers, overhead 

projectors, CD’s, DVD’s), and $3000 to cover 50% of the Education Director’s
502

 salary from 1
st
 

July 2006 to 30 June 2007.
503

  The Prosecution called 4 witnesses and admitted 8 exhibits.
504

  

 

The Accused testifying for the Defence, said that as the SLFA’s General Secretary, he would 

personally supervise the secretariat, receive and send correspondences, and sit as an ex-officio 

member of executive meetings where he also served as secretary. He said that as a signatory to the 

SLFA’s Forex
505

 account at the SLCB,
506

 he could authorize the withdrawal of funds. PW2
507

 

confirmed that in order to withdraw funds, 2 of the 3 signatories to the SLFA’s SLCB Account had 

to sign a written request. DW1 confirmed that the SLFA held a single Forex account for all 

donations; FIFA, CAF, other philanthropic organizations. The Accused confirmed receipt of the 

letter and cheque for $6000
508

 from CAF dated 13
th

 December 2006, but stressed that he was not 

responsible for the procurement of equipment for the SLFA. The Accused said that it was 

unrealistic to apportion $3000 for the items stated in Exhibit C, which is why he and DW1 jointly 

authorized withdrawal of $4000 on 3 January 2007, out of which they used $3,500 to purchase 

equipment. DW1 confirmed that he and the Accused jointly authorized the withdrawal of $4000 

from the SLFA’s account, but DW1 in contrast to the Accused, said that it was $3,988 that was 

used to purchase equipment and that he, DW1 was in the UK when this equipment was purchased, 

but on his return a month and a half later, inspected them. The Accused on the other hand 

maintained that the equipment was purchased much later.
509

 The Accused said only a laptop and an 

overhead projector were purchased by the Finance Officer, whereas DW1 included in addition to 

the aforementioned, a camcorder and a camera. PW2 said he was instructed by the Accused to 

make withdrawals (indicating Exhibits A1, A2, and A3), which he gave to the Accused, but which 

were not used to purchase office equipment. The Accused denied that he personally received 

$4000 from PW2, saying no recorded proof of such payment exists. PW4
510

 in response to whether 

there had been an audit of the SLFA said one was not required, as the affair concerned only the 

withdrawal and use of funds by the Accused and DW1. PW4 said that although the Accused stated 

in his interview that the money was used to purchase equipment, the Accused could not furnish 

proof thereof. 

  

                                                 
502

 The disputed role of Education Director was claimed by Mr. Alphan S. Koker, who testified as PW3. 
503

 These instructions were set out in a letter admitted as Exhibit C. 
504

 Withdrawal letter dated 26 January 2007, admitted as Exhibit A1; Withdrawal letter dated 15 January 2007, 

admitted as Exhibit A2; Withdrawal letter dated 3 January 2007, admitted as Exhibit A3; Bank Statement dated 4
th

 

March 2009, admitted as Exhibit B; Letter from CAF dated 13
th

 December 2006, admitted as Exhibit C; Letter 

captioned “Education Officer” from SLFA, admitted as Exhibit D; Caution statement of the Accused, admitted as 

Exhibit E; Letter dated 27
th

 May 2008 from Alphan Koker and addressed to the SLFA Secretary General, admitted as 

Exhibit F. 
505

 Otherwise known as a Foreign Currency or Foreign Exchange Account.  
506

 Sierra Leone Commercial Bank. 
507

 Abubakarr Kabba, Administrative Officer of SLFA. 
508

 Trial Judgment, p.4; cross-examination. Letter and cheque from CAF dated 13
th

 December 2006 which constitute 

Exhibit C.   
509

 Trial Judgment at p.5, where the Court notes this inconsistency: the Accused’s own account of the precise date or 

even period of purchase is not evident.  
510

 Bashiru Konneh, ACC Investigating Officer who recorded Exhibit E. Trial Judgment p. 3; cross-examination. 
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PW3 spoke of receiving $500 and $300 for his Cairo and Tunisia trips respectively, but never 

receiving his pay as an Education Officer, which prompted him on his return from Cairo to 

confront the Accused, who simply indicated they would have a later discussion. The Accused 

testified that although PW3 attended 2 conferences in Cairo and Tunisia, he was never actually 

employed as an Education Officer. DW1 conceded that PW3 went to Cairo and Tunisia as an 

Education Officer, but contradictorily maintained that PW3 could not be paid as he did not do any 

work for SLFA
511

. The Court states that the Accused contradicted himself by stating that $500 was 

taken from the $4000 withdrawn, but later said that the $500 was taken from the SLFA President 

himself to pre-finance PW3’s trip.
512

 

 

DW1 testified that the Accused emailed him to say he wanted to travel to Sudan for 14 days visit 

and wanted $2000 for his per diem, so that on 24 January 2007, $2000 was withdrawn and used by 

the Accused as per diem for his trip to Sudan.
513

 DW1 said that on a trip to Cairo, he agreed with 

CAF that this $2000 would be set off against any further funds CAF intended to donate for an 

Education Officer.
514

 This was because CAF had stated in Exhibit C that it would send SLFA, the 

remaining $3000 for the outstanding 50% of the Education Director’s salary at the beginning of 

2007, on presentation of SLFA’s accounting records concerning the use of the initial donation. 

However, in clear contrast to DW1’s evidence, the letter signed by the Accused and DW1 

authorizing the withdrawal of the $2000, stated it was for the “Celebration of the 50
th

 Anniversary 

of CAF”, and not specifically for a Sudan trip.
515

  

 

The Prosecution demonstrated the accounts activity to implicate the Accused in the processing of 

the donation. Its showed how the statement of the SLFA’s Forex account
516

 showed that it initially 

had a balance of $1,991.39 and how on 3
rd

 January 2007, $6000 was paid into the account, only for 

                                                 
511

 Trial Judgment at p.4; cross-examination. It is possible what DW1 meant by this is that PW3 did not do any other 

work for the SLFA, i.e. apart from the conferences. 
512

 Trial Judgment, at p.5 where the Court notes this inconsistency 
513

 Trial Judgment, pp. 5 and 7. 
514

 It is unclear what this means, since an amount can only be “set off” against another, where the concerned parties are 

indebted to each other and can have their respective debts owed to each other cancel themselves out.  One possible 

explanation is that if CAF’s intended future donation for the Education Officer is treated as a debt owed to SLFA, 

DW1 and other members of the SLFA executive could declare that they wish to forego receiving it. Another possible 

meaning would be, that the $2000 used as per diem for the Accused’s Cairo trip, was treated by DW1 and the Accused 

as a warranted expense to be covered by CAF, so that it would be deducted from the projected donation of $3000; in 

effect meaning that, the $2000 was a debt owed to SLFA by CAF and which would be "set off", against any further 

incoming revenue from CAF. This does not resolve the issue of the debt owed to the Education Officer himself, and 

there can only be true “setting off” of this debt owed to the Education Officer himself, where SLFA itself paid directly 

in full monies owed to the Education Officer.  
515

 Exhibit A1. There is some discrepancy within the judgment concerning the date of withdrawal of the $2000, 

possibly a typographical error; at Trial Judgment p. 2, Exhibit A1, the Withdrawal letter is dated 26
th

 January; at Trial 

Judgment p. 5, DW1’s testimony puts the date of withdrawal of the $2000 as 24
th

 January 2007; at Trial Judgment p. 6, 

the Court confirms that Exhibit A1 did indeed concern the withdrawal of $2000 and that the purpose behind its 

withdrawal was set out in Exhibit A1  as being for the “Celebration of the 50
th

 Anniversary of CAF.” At Trial 

Judgment, pp. 7 and 11 the dates of the 2 concerned withdrawals are set out as the 3
rd

 and 24
th

 January 2007, thereby 

rendering it probable that the single reference to 26
th
 January 2007 at Trial Judgment, p 2 is a printing error. However 

note also: “The CAF has announced that it will use all four of its four founder countries to mark the milestone, hosting 

matches in Egypt and Ethiopia and discussions in South Africa and Sudan”; 

http://www.fifa.com/aboutfifa/organisation/news/newsid=111384/index.html 
516

 Exhibit B. 

http://www.fifa.com/associations/association=egy/index.html
http://www.fifa.com/associations/association=eth/index.html
http://www.fifa.com/associations/association=rsa/index.html
http://www.fifa.com/associations/association=sud/index.html
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the withdrawal of $4000 to be authorized by the Accused and DW1 on that same day. The 

Prosecution submitted that on 16 January 2007, $800 was withdrawn for administrative expenses, 

that on 24 January 2007, a further $2000 was withdrawn and that there were also bank charges for 

3 January 2007 to 24 January 2007,
517

 leaving the balance at $1050.39.
518

 The Prosecution 

presented all these transactions, that is, the original balance, the donation and subsequent 

withdrawals to show that a sum amounting to the entire donation had been withdrawn the 24
th

 

January 2007 for use in ways other than its intended purpose; and thereby to show that there was 

dishonest appropriation. This presentation of deductions aimed to show how the current bank 

balance came to be arrived at, taking into account the deduction of bank charges. 

 

Notes 

Theft consists of five elements; i.) a dishonest ii.) appropriation iii.) of property iv.) belonging to 

another v.) with the intention of permanently depriving the owner of it; Lawrence v Metropolitan 

Police Commissioner (1972) AC 626. Property is defined in section 4 of the Thefts Act 1968,
519

 as 

including money and all other property real or personal, including things in action and other 

tangible property.  Under section 2 (1) of the TA, an Accused is not be regarded as dishonestly 

appropriating property where he appropriates the property in the belief that he has a right in law to 

deprive the other of it, on behalf of himself or a third person.  

 

Section 5 (1) of the TA says that property shall be regarded as “belonging” to any person having 

possession or control of it, or having in it any proprietary right or interest (not being an equitable 

interest arising only from an agreement to transfer or grant an interest). This effectively 

distinguishes legal title strictly speaking from mere equitable interest. Hence, trust property 

“belongs” to the trustee who has legal title to it and also to “any person having a right to enforce 

the trust” that is any beneficiary of the Trust; Blackstone’s, p. 274. Section 5 (2) the TA states that 

if the property is subject to a trust, any person having a right to enforce the trust, shall be regarded 

as one to whom it belongs, although the determination of property ownership within a trust can be 

drawn more widely than this. Section 5 (2) also states that any intention to defeat the trust shall be 

regarded as an intention to deprive the relevant person of their propriety right. A trustee who 

appropriates trust property should be taken as acting with the intention of defeating the trust, 

although the requirement concerning “permanently” would still need to be established; 

Blackstone’s pp. 274 & 296.  

 

When section 5 (3) refers to “property belonging to the other”, that “other” may be a corporation; 

A-G’s Ref (No. 2 of 1982) (1984) QB 624. The obligation in section 5 (3) for the receiver of the 

property to retain and deal with it, or its proceeds, in a particular way must be a legal one, not just 

a moral or social obligation; Hall (1973) QB 126. The obligation must arise independently of 

section 5 (3), since it is not the later that creates such obligations and whether such an obligation 

                                                 
517

 Although the Judgment does not state this, as per a computation of the transactions made known by the 

Prosecution, such bank charges would appear to amount to $ 141.0¢. 
518

 Calculations indicate that, unless other withdrawals were made that are not indicated, such bank charges should in 

view of all the transactions mentioned above, amount to $141.00, in order for the final bank balance of $1.050.39 to be 

arrived at. It is unclear why, although the Prosecution demonstrates the withdrawal attributable to the Accused of two 

separate sums of $4000 and $2000, it only alleges in the charges against the Accused that he misappropriated a sum of 

$5200 out the total donation of $6000; on this point refer to Critique at p.366.  
519

 Henceforth referred to as the TA. 
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arises is a question of fact; Floyd v DPP (2000) Crim LR 411. Property subject to a constructive 

trust under section 5 (3) does not ‘belong’ for the purposes of the TA 1968 to the person for 

whose benefit the trust was imposed; A-G’s Ref (No. 1 of 1985) (1986) QB 491. Where a 

person receives money for onward transmission, the theft can be committed as against the 

donors but not against the beneficiaries; Dyke (2002) 1 Cr App R 404. “It is not necessary in 

order to demonstrate that property is received on account of another that that other has a legal or 

equitable interest in the property” since such an obligation could be founded in contractual 

obligations inter partes which would confer a benefit on a third party; Blackstone’s, pp.278-279. 

The Accused must appreciate the necessary facts which, as a matter of law, amount to an 

obligation; Dubar (1994) 1 WLR 1484. Whether an obligation is sufficient to satisfy section 5 (3) 

depends on the facts of the case since a legal obligation arises only in certain circumstances and 

such circumstances cannot be known until the facts have been established; Mainwaring (1981) 74 

Cr App R 99. An equitable proprietary interest may be retained where the criteria for the 

application of section 5 (4) are satisfied, that is, money is paid over on the basis of a mistake, 

Blackstone’s, p. 275.  Section 5 (4) of the TA 1968 provides that “an intention not to make 

restoration shall be regarded accordingly as an intention to deprive that person of the 

property/proceeds.” The issue of the “permanence” of this intention would still need to be 

established, Blackstone’s p. 296.  

 

Consent to or authorization by the owner of the taking is irrelevant, with regard to whether there 

has been an appropriation; Lawrence; R v. Gomez (1993) A.C. 442. Seeking to identify the 

exercise of a right/s adverse to the owner, in order to establish appropriation is no longer good law; 

Blackstone’s, p. 281. It is possible for a person having a proprietary interest to steal a property, 

since several persons may share proprietary interests; Bonner (1970) 1 WLR 838.  

 

A bank account (i.e. the debt owed by the bank to the account holder) belongs to the customer; 

Kohn (1979) 69 Cr App R 395. When a thing in action is created by the writing of a cheque, the 

only person to whom it can belong is the payee, so that he cannot steal a cheque written in his 

favor; Davies (1988) 88 Cr App R 347. Where the Accused uses a cheque to himself, to acquire 

another chose in action, i.e. the value of the cheque/part of the money in the account, the act of 

appropriation is the reduction of the property; Blackstone’s, page 276. The act of appropriation can 

be the writing of a cheque as an assumption of one of the rights of the owner of the chose in action, 

i.e. the value of the cheque; Gomez OR, the presentation of the cheque to a Bank, with the act of 

Theft complete on the debiting of the account; Kohn (1979) 69 Cr App. Note the view that the act 

of signing the cheque is an assumption of the owner’s right as against the cheque, while presenting 

the cheque for payment is an assumption of the right to the property/chose in action, i.e. the debt 

from the Bank; Ngan (1998) 1 Cr App R 331. 

 

Section 6 (1) states; “A person appropriating property belonging to another without meaning the 

other permanently to lose the thing itself is nevertheless to be regarded as having the intention of 

permanently depriving the other of it, if his intention is to treat the thing as his own to dispose of 

regardless of the other’s rights; and a borrowing or lending of it may amount to so treating it if, 

but only if, the borrowing or lending is for a period and in circumstances making it equivalent to 

an outright taking or disposal.” Section 6 means that there are circumstances where a defendant is 

deemed to have the intention permanently to deprive, even though he may intend the owner to 

eventually get back the object which has been taken; Lloyd (1985) QB 829. “Borrowing” has been 
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used to mean, the non-consensual assumption of possession coupled with an intention to ultimately 

restore the property; this meaning has been placed on a par with permanent deprivation; Coffey 

(1987) Crim LR 498. It is possible for someone who claims to be a “borrower” to have no 

intention of returning the objects taken; Velumyl (1989) Crim LR 299. Intending the period of 

detention to be so long as to amount to an outright taking can amount to an intention to deprive 

permanently; this means that almost all if not all of the virtue in the property must have gone, by 

the end the relevant period; Coffey (1987) Crim LR 498. This is confirmed by the statement that 

where the object is returned after all ‘its useful qualities have been exhausted’, there may be an 

intention to permanently deprive; Downes (1983) 77 Cr App 260. A person may be guilty of 

dishonesty even though he is willing to pay back, although this is ultimately a question of fact; 

Boggeln v Williams (1978) 1 WLR 873. 

 

Cases referred to in Judgment 

R v Lucas (1981) QB 720, 73 Cr. App. R. 159. 

Woolmington v. DPP (1935) AC 462 HL (E). 

Lewis v Lethbridge (1987) Crim LR 59. 

Hall (1973) QB 126.  

R v. Klineberg (1998) The Times, 19 November 1998. 

R v Wain (1995) 2 Cr App Rep 660. 

Davidge v Bunnett (1984) Crim LR 297.  

DPP v. Huskinson (1988) Crim LR 620. 

R v Gilks (1972) 56 Cr. App. R. 734. 

R v Morris, Anderton v Burnside [1984] AC 320. 

 R v. Ghosh [1982] QB 1053.  

 

Application of Law 
The Court noted the difference between the construction of the offence of misappropriating public 

funds or revenue under Section 12 of the ACA 2000 (as amended) and Section 13 of the same act. 

It clarified that Section 13, which was charged in this instance, had as its subject, donor funds. 

Section 13 required that there be an appropriation, which is undertaken dishonestly and that these 

two elements be proven beyond reasonable doubt. The Court went on to state section 13: “Any 

person who, being a member or an Officer or otherwise in the management of any organization 

which is a public body, dishonestly appropriates anything, whether property or otherwise, which 

has been donated to such body in the name, or for the benefit of the people of Sierra Leone or a 

section thereof, is guilty of an offence.”  

 

The Court assessed the Prosecution’s submission that a charge based upon section 13 required 

that the donation be withdrawn in full within the indictment period and that the use of the donation 

for purposes other than what it was intended for, constituted dishonest appropriation.  

 

The Court also assessed the Defence’s arguments that there could be no appropriation of $5200 

from the CAF donation by the Accused since the Prosecution had failed to show that the Accused 

had assumed the ownership rights of the SLFA over these funds and failed to demonstrate the 

manner in which the Accused had assumed such rights. In support of this argument, it highlighted 

the fact there was clear evidence that the SLFA had a single forex account for the remittances of 

donations in general and that it was from this account that the SLFA would withdraw funds for its 
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projects. It also stressed that there had been no professional audit which could furnish proof that 

the Accused had assumed such ownership rights or which even determined his “culpability”.
520

 

The Defence argued that persons having the legitimate authority were entitled to “retain” the funds 

in question.
521

 The Accused had always exercised legitimate authority since he had always acted 

on the directions of the SLFA Executive, which is why the withdrawal letters had the required 

signatures – they were endorsed by the SLFA President.
522

 The Defence argued therefore, that the 

Accused had not proved its case beyond reasonable doubt, the relevant standard of the 

Prosecution’s burden of proof as set out in Woolmington v. DPP (1932) AC 462 (HL).  

 

In support of its arguments, the Defence cited the principle approved in the case of Lewis v 

Lethbridge (1987) Crim LR 59; “A Defendant need not have been under an obligation to deal with 

the particular monies or property handed over . . . it is sufficient that he is under an obligation to 

keep in existence a fund equivalent to that which he has received.”
523

 The Defence also cited Hall 

(1973) QB 126 and R v. Klineberg (1998) The Times, 19 November 1998
524

 as supporting 

authorities. The Court overtly diverged from the Defence’s viewpoint on Lewis, choosing instead 

to rely on R v Wain (1995) 2 Cr App Rep 660, a case which reaffirmed Davidge v Bunnett (1984) 

Crim LR 297 and departed from the Court’s approach in Lewis. In Wain, the Court of Appeal held 

that the Defendant had appropriated property belonging to another, by paying money he had raised 

for an organization which distributed money among charities, into a special bank account and then, 

with the consent of the distributing organization,
525

 paying that money into his own bank account. 

The jury found that the Defendant was the trustee of the money collected, which meant that he had 

received it subject to an obligation to deal with it in a particular way and retain its proceeds. This 

would mean handing the monies over to the company and setting up bank accounts for its 

proceeds.
526

  

                                                 
520

 Presumably for the loss/appropriation of that sum; also on this point refer to Critique below at p.365. 
521

 Trial Judgment p. 8, where the word used is “retain”, although in these circumstances, it would seem Defence 

counsel meant “use” or “withdraw”.   
522

 DW1. 
523

 It is not evident from the Trial Judgment, but, the quotations appear to be intended by the Defence to mean that, 

where donations of the sort are made, that liability can only stem from circumstances where the Defendant fails to 

keep in existence a fund equivalent to that which he received, and that liability does not attach to the Defendants not 

dealing as stipulated with the particular monies. It should be noted that only excerpts of the principle are cited, which 

might affect its meaning. If this is the meaning intended by the Defence, the Defence would be suggesting that this 

Defendant could not be liable since he could simply have reimbursed the account with a sum equivalent to that of the 

used monies. This interpretation although strikingly unusual, appears to be the only possible reading of the excerpts in 

a light that would be beneficial to the Defence. It is arguable that the quotation as it appears here would seem to work 

better in the interests of the Prosecution, since it simply attempts to pinpoint the starting point for liability, hence the 

use of the words “need not”, signifying that liability can be imposed even before getting to the stage where it would be 

necessary to assess whether or not there were obligations regarding the manner of disposal of the funds. In that sense 

therefore the excerpts simply establish the point at which the potential for liability begins to come alive. For a more 

thorough discussion of the implications attaching to Lewis v Lethbridge (1987) Crim LR 59, refer to Critique below at 

pp.360-364. 
524

 Trial Judgment, p.8, states that these cases were cited by Defence Counsel from Blackstone’s Criminal Practice, 

1999 at page 243. 
525

 As opposed to the consent of the donors that is. 
526

 As per the principles articulated, this would mean that Wain (the Defendant) should therefore not have held on to 

the original sum raised, but rather have paid it to the organization for which he raised it, and if there were any 

additional proceeds from the original amount, have set up a special account for such proceeds in the name of or for the 

benefit of the organization. This interpretation would be in line with general principles of fiduciary responsibility, i.e. 
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The Court then deeming it necessary to address the definitions of appropriation and dishonesty 

refers to DPP v. Huskinson (1988) Crim LR 620. What is cited from that decision are the legal 

provisions founding the charges i.e. Section 5(3) of the Theft Act 1968, the terms of which do 

describe the circumstances of this case, but do not form part of the charges here and do not as a 

matter of fact concern “dishonest appropriation.” Section 5 (3) appears to have been cited as a 

starting point for establishing a concept of ownership of or title to property, where there may be a 

trustee position/relationship and where the property is not the subject of a commercial transaction 

but is nonetheless the subject of some interpersonal exchange. It is perhaps to better illustrate these 

types of situations, that Section 5(3) is quoted: “Where a person receives property from or on 

account of another and is under an obligation to the other to retain and deal with that property or 

its proceeds in a particular way, the property or proceeds shall be regarded (as against him) as 

belonging to another.”
527

   

 

The Court then refers to R v Gilks (1972) 56 Cr. App. R. 734 which again refers to Section 5 of the 

Theft Act of 1968, although with regard to Gilks the Court’s focus is on subsection 4 instead of 

subsection 3. The Court does not reproduce section 5(4), although it is here reproduced; “Where a 

person gets property by another’s mistake, and is under an obligation to make restoration (in 

whole or in part) of the property or its proceeds or of the value thereof, then to the extent of that 

obligation, the property or proceeds shall be regarded (as against him) as belonging to the person 

entitled to restoration, and an intention not to make restoration shall be regarded accordingly as 

an intention to deprive that person of the property or proceeds.” The Court does however state 

that Gilks is authority in support of the principle that the obligation referred to in Section 5 (4) of 

the Act is a legal and not a moral or social obligation. By referring to section 5 (4), the Court 

reinforces the notion that the Accused was under an obligation to restore property, which may have 

“mistakenly” come into his possession, thereby euphemizing and conceptualizing the misuse of 

said property ﴾i.e. “the use of said property for purposes other than those for which it was 

intended”﴿, as akin to its mistaken transfer or receipt.
528

 Section 5 (4) therefore defines intention to 

deprive, as intention to not make restoration. 

 

With regards to the definition of appropriation, the Court referred to the dicta of Lord Roskill in R 

v Morris, Anderton v Burnside [1984] AC 320, where both Accused were convicted for switching 

price labels of items in a supermarket with the intention of paying on the basis of the lower price 

labels they had affixed. Lord Roskill stated that switching price labels amounted to appropriation 

because it was an assumption by the Defendant of the owner’s right to determine what price the 

                                                                                                                                                                
if the fiduciary makes a profit, by virtue of his role as fiduciary for the principal, then the fiduciary must report the 

profit to the principal and only with the consent of the principal, may the fiduciary keep the benefit. Where the 

fiduciary does not so consent, the profit is held by the fiduciary on constructive trust for the principal, i.e. deemed by 

the court to be a trust. 
527

 Refer to Critique below at pp. 363-364 for a discussion of Trustee and Fiduciary liability and the Trustee 

relationship as applied to the facts in this instance.  
528

 Although this does underscore the obligation to restore property belonging to another, it does appear far-fetched to 

liken withdrawal authorized by the Accused and the Acccused’s misuse of another’s property, to a situation where the 

Accused would have received property belonging to another, due to someone else’s mistake. This is problematic only 

in so far as, it delimits the Accused’s obligation and hence ensuing liability rather narrowly, that is, if we are to stay 

true to the comparison, the Accused’s liability arising from misuse ends up being defined limitedly, as arising simply 

from a failure to restore. On this point, refer to Critique below at pp. 362-363.   
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goods were to be sold at.
529

 In other words, appropriation was “any assumption of any right of an 

owner which amounted to adverse interference with, or usurpation of, those rights.” The Court 

states obiter, that if such an act of appropriation were accompanied by the relevant mens rea, the 

combination would amount to the legal prescriptions for theft.  The Court does not expressly state 

what the requisite mens rea for Theft would be, but what it is saying is that as per the Theft Act, 

the intention to permanently deprive an owner of her property in combination with an act of 

dishonest appropriation on the aforementioned terms, would amount to an act of theft.530
 

 

With regards to the definition of dishonesty, the Court looked to the test set out in R v. Ghosh 

[1982] QB 1053, where the defendant argued that he had not acted dishonestly by claiming fees in 

respect of a surgical procedure he had not carried out, since the same sum was legitimately payable 

to him for consultation fees. At trial, the Judge directed the Jury to apply their own standards, 

resulting in a conviction under section 15 of the Theft Act 1968,
531

 following which an appeal was 

lodged by the Accused to be ultimately dismissed by the Court of Appeal. The Court relies on the 

Court of Appeal’s decision in Ghosh, referring to Lord Lane CJ’s test for dishonesty as that of the 

ordinary standards of reasonable and honest people and the Defendant’s realization that his 

conduct was dishonest by those standards,
532

 noting that attempts to morally justify his conduct 

could not serve as a Defence. Clearly, the test for dishonesty has both subjective and objective 

limbs. The Court in Alimu Bah, sought therefore to apply this standard in light of section 144(2) of 

the Sierra Leone Criminal Procedure Act, No. 32 of 1965 as repealed and replaced by section 3 of 

the Criminal Procedure ﴾Amendment﴿ Act, No. 11 of 1981, by virtue of which the trial was 

adjudicated by a Judge and not by Judge and Jury.  

 

Section 144(2) of the Criminal Procedure Act, No. 32 of 1965 states that; “Notwithstanding 

anything contained in section 143, in any case where a person is charged at any sessions of the 

Supreme Court with a criminal offence not punishable by death, the Attorney-General, if he is of 

the opinion that the general interest of justice would be served thereby, may make an application 

to the Court for an order, which shall be made as of course, that any such person or persons shall 

be tried by such Court with the aid of assessors, or by a Judge alone, instead of by a Judge and 

jury.”
533

  

 

Section 3 of the Criminal Procedure ﴾Amendment﴿ Act, No. 11 of 1981 entitled Repeal and 

Replacement of Section 144 ﴾2﴿ of Act No. 32 of 1965 states that: “Subsection 2 of Section 144 of 

the principal Act is hereby repealed and replaced by the following new subsection: ―  ﴾2﴿ 

Notwithstanding anything contained in Section 143, in any case where a person is charged at any 

sessions of the High Court with a criminal offence not punishable by death the Attorney˗General 

and Minister of Justice, or Director of Public Prosecutions, if he is of the opinion that the general 

interest of justice would be served thereby, may make an application to the Court for an order, 

                                                 
529

 The Accused, Morris replaced the correct labels of 2 items with lower priced labels and paid based on the latter, 

prompting his arrest. Burnside did the same with a joint of meat, but was arrested before he got to the checkout. 
530

 See UK Theft Act 1968, section 1 (1) entitled; “Basic definition of theft” and section 6 entitled; “With the intention 

of permanently depriving the other of it”. 
531 

UK Theft Act 1968, section 15 entitled; “Obtaining pecuniary advantage by deception.” 
532 

R v. Ghosh [1982] QB 1053, p 1063: The test is also phrased as determining whether the act was one that “ordinary 

decent people” would consider to be dishonest. 
533

 Note that the Trial Judgment itself does not incorporate this quotation. 

http://en.wikipedia.org/wiki/Subjectivity
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which shall be made as of course, that any such person or persons shall be tried by the Court with 

the aid of assessors, or by a Judge alone, instead of by a Judge and Jury.”  

Section 3 of Act No. 11 allows for the relevant application to be made not just by the AG, but also 

by the Director of Public Prosecutions, in other words the concerned Prosecutor. 

Section 233 (1) of the CPA 1965 empowers the Court to make an order for payment of money by a 

convicted person, a.) for a fine, penalty or the expenses of his prosecution; or b.) by way of 

compensation or otherwise under sections 54 or 60.  The Court may either order immediate 

payment, or allow time for payment, or direct payment to be made by instalments. If such money 

be directed to be paid by instalments and default is made in the payment of any one instalment, all 

instalments then remaining unpaid shall become immediately due. The Court chose not to exercise 

this power in spite of a Defence application made under this section. 
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Critique 

Lewis v Lethbridge concerned the construction of section 5(3) of the Theft Act 1968. In Lewis, the 

Defendant held on to or failed to account for, donations he had raised for a Charity, in spite of 

repeated attempts by that Charity to secure the money. The facts are comparable to Alimu Bah, 

which also involve a donation held in trust by the Defendant for an organization and an allegation 

of appropriation against the Defendant. Lewis was convicted of theft by the Magistrates’ Court, but 

appealed successfully to the Divisional Court, on the basis that the Prosecution had not proven the 

fact of appropriation, that is, that he had usurped the rights of the owner over this property/sum, or 

adversely interfered with those rights. 

 

The Lewis appeal in effect treated section 5 (3) as creating a trusteeship whereby property may 

pass through the hands or be subject to the control of someone to whom it does not belong, 

circumstances which were present in Lewis.  Section 5 (3) created a trusteeship since it defined 

when property in the control of the Defendant, could be said to belong to someone else, that is; 

where property belonging to another, had been received under an obligation, for it to be dealt 

with in a particular way. Lewis like Bah had received cash on account of another, but unlike Bah’s 

situation, “Lanz Charity” had no rules requiring Lewis to hand over the actual notes/coins 

received, or alternatively, to maintain a fund consisting of that money in cash or any other form 

representing that money. Therefore, in Lewis unlike Bah there was no obligation to deal with the 

monies in a particular way, so that provided he handed over an equivalent amount to the charity 

in due course,
534

 Lewis could do whatever he liked with the money. This approach was later 

disapproved of in R v. Wain (1995) 2 Cr App Rep 660. The principle deducible from these cases is 

simply a reiteration of what is stated in section 5 (3); that where a person receives property from, 

or on account of another, and is under an obligation to the other to retain and deal with that 

property or its proceeds in a particular way, the property or proceeds shall be regarded (as 

against him) as belonging to the other. However, in Lewis, it could be seen that even though it 

was held that there were no attached obligations regarding treatment/disposal, so that the terms of 

section 5 (3) did not apply, the property was still treated as not belonging to the Defendant in 

whose possession it was, that is, it was still regarded as property belonging to another since, it was 

given to him only in the expectation that it would be passed on, hence the obligation to provide an 

equivalent amount to the charity in due course. Therefore, it becomes evident that even outside of 

the terms in section 5(3), the property may nonetheless be regarded as belonging to another, i.e. 

as being held in Trust,
535

 although where the terms of section 5 (3) do not apply, there is more 

laxity with regards to what the Defendant may legitimately do with, or how he may treat said 

property.  

 

 Since there is no real difference between the expectations of the donors in Lewis and in Wain, i.e. 

that the donations were made in the expectation that they would be passed on by either Accused, 

Wain can only be described as diverging from Lewis. However, Lewis and Wain would only be 

described as consistently correlating case law where, in Wain, the donors’ expectations were 

expressed with more specificity concerning the precise course of action of the Accused, for 

                                                 
534

 Geary R, (1998), Essential Criminal Law, Cavendish Publishing Limited, p. 96.   
535

 It is not clear from the Bah judgment that, in Lewis a "Trust" per se, was held to exist by the Court, although for 

practical purposes, it could be said that the obligation to "hand over the equivalent amount in due course", meant that a 

Trust was in existence.  
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example in a written document, or where an instrument pertaining to the distributing organization 

clearly expressed the Accused’s course of action pertaining to monies received on behalf of the 

distributing organization.
536

 

  

At any rate, when the principle concerning “obligations to treat property received from another”, is 

applied here to Bah, it is clear that the CAF donations to the SLFA were accompanied by 

instructions from CAF as to how they were to be used. Further, the funds were under the control 

of the three signatories to the SLFA account held at the SLCB account - the funds were in their 

hands so to speak - in effect creating a trust where the signatories to the account served the role of 

trustee. Attached to the trustee role of the signatories were performance obligations, with regard to 

SLFA. The SLFA was therefore, the beneficiary of this trust. This is the sort of trustee relationship 

that is crafted from the facts in Bah, when the Lewis principles, derived from an application of 

section 5(3) of the Theft Act 1968 are transposed. It is submitted that in the interests of clarity, an 

express application of the principles of Lewis to Bah, should have been undertaken by the Court, 

since it was the Defence itself in Bah that sought to rely on Lewis, the derivative principles of 

which when applied to the facts in Bah, did not at all support, but rather directly countered its case 

and instead supported the Prosecution’s arguments. 

 

The Defence quoted what appears to be an excerpt from Lewis and Lethbridge stating; “a 

Defendant need not have been under an obligation to deal with the particular monies or property 

handed over” and that “it is sufficient that he is under an obligation to keep in existence a fund 

equivalent to that which he has received.”
537

 There has already been a brief foray into the possible 

interpretations of these quotations, that is to say, on one hand the meaning as construed by the 

Defence and on the other, the meaning which, in light of the stance of the Appeal Judgment in 

Lewis on “obligations attaching to the use of property”, would appear to more plausibly be, the 

meaning actually intended by the Court of Appeal.
538

 This latter meaning, reiterated here, is that 

there can be liability even where no obligations attach, so that such liability would be incurred 

simply by 1.) a failure to keep in existence funds equivalent to the received funds or 2.) a failure 

to provide the equivalent value of the received funds/ property. This threshold for incurring 

liability indicates that even in the absence of stipulated obligations, the possession or control of 

funds which are received with the expectation that they will be transferred or disposed of in a 

manner beneficial to a third party, is necessarily accompanied by a minimum degree of 

obligations needing no articulation.
539

 
 

In Bah, the signatories to the SLFA account fell within the commonly accepted definition of 

Trustee since they were persons occupying a position of trust in that they held or managed the 

property of another, (i.e. CAF, although title to the funds is also transferred), for the benefit of a 

third party called the beneficiary, i.e. the SLFA, who had been designated by the (initial) owner of 

the property. As the actions of the trustee should only ever be in the interests of the 

beneficiary/beneficiaries, the relationship is characterized by standards regulating the actions of 

                                                 
536

 These details are not perceptible from the Bah judgment.  
537 

Ibid.
 

538
 Refer to FN 523, under the Application of Law section above.   

539
 In other words, even where there are no “obligations attaching to the use of property”, the Accused / recipient of 

funds donated not for his own personal benefit, is still "under an obligation to keep in existence a fund equivalent to 

that which he has received.” 

http://en.wikipedia.org/wiki/Beneficiary_(trust)
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the trustee. The expressed terms of the trust instrument can constitute such regulatory standards. In 

addition to implementing or observing these terms, the trustee must account for his actions and 

keep beneficiaries informed. In Bah, the CAF letter containing its instructions, is the instrument 

that creates and sets out the terms of the trust. In Equity, a trustee may be liable for damages 

where she does not make trust-related decisions with the beneficiary's interests in mind.
540

 

Since a trustee-beneficiary relationship is characterized by confidence or trust, the trustee is said to 

have a fiduciary duty,
541

 stemming from the Latin term for trust which is fiducia. However, 

fiduciary relationships are more widely drawn than trustee-beneficiary relationships, since they 

exist more generally where one party occupies a position of vulnerability, and relies on the other in 

confidence, good faith, and trust.
542

 A fiduciary duty exists in equity and requires a higher standard 

of care than the comparable tortious duty of care at common law. A fiduciary is required to act at 

all times for the sole benefit and best interest of the one who trusts, and must not put his personal 

interests before this duty or profit from his position as a fiduciary, unless the principal consents.
 543

 

It is said the fiduciary has a duty not to be in a situation where personal interests and fiduciary duty 

conflict, a duty not to be in a situation where his fiduciary duty conflicts with another fiduciary 

duty,
544

 and a duty not to profit from his fiduciary position without knowledge and consent of the 

other party. 

With regards to the Court’s statement that it could see no reason why PW2 should give adverse 

testimony against a person he claimed was his friend, i.e. the Accused, it is submitted that, 

statements forming part of the Court’s ratio, when weighing on the evaluation of the evidence, and 

                                                 
540

 Historically, Equity referred to a set of principles supplementing strict rules of law which would otherwise operate 

harshly. As such Equity mitigated the rigor of common law, allowing more discretion based, natural law guided 

decision making.  Equity has now evolved into a system of precedents comparable to common-law, and having its own 

substantive and procedural rules, so that is not an arbitrary exercise of conscience based on ethical principles. In the 

event of conflict, equity prevails over Common Law. The Sierra Leonean formal legal system is derived from the 

Common Law and Equity of England and therefore incorporates the same doctrines and principles. In English 

Common Law tradition, it is from Equity rather than Common Law that a trustee’s duty of care stems. Therefore this 

duty of care is defined by equitable obligations to use the object of the trust  in a manner beneficial to beneficiaries, 

without competing self-interests of the fiduciaries: Phipps v Boardman [1967] 2 AC 46. In contrast, a Common Law 

duty would involve balancing the trustee’s interests with the beneficiaries’ interests. Where a trustee’s failure to act 

with due care causes a loss to the beneficiary, Trustee liability should be approached from a concentric perspective; 

with primary resort to the trust instrument for articulation of the trustee’s obligations; then, ascertainment of the 

trustees obligations under statute (it is submitted that the trust instrument trumps generalized statutes, whereas statutes 

specific to a kind of trust would trump a trust instrument), and, lastly, general principles of equity. Trustee failure to 

meet her duty, means she must restore the beneficiary to the pre-loss position, often with interest: Brogden. The 

obligation is not to be limited by Common Law principles governing remoteness of damage: Dawson (Deceased) 

[1966] 2 NSWLR 211.However, the beneficiary may be disentitled from claiming an equitable remedy by way of their 

‘inequitable conduct’; Chan v Zacharia. Since it is Equity which creates Trust obligations, it is Equity which would 

prevail over Common Law where there is an inconsistency between the two. In many jurisdictions, Legal and 

Equitable remedies have been merged, with equitable remedies continuing to operate on the conscience of the 

defendant, i.e. their frame of mind. Damages can also be awarded in Equity, in addition to injunctions, specific 

performance, account of profits, rescission, declaratory relief, rectification, equitable estoppel, constructive trusts, 

subrogation, equitable liens and equitable compensation.  
541

 Keech v. Sandford [1726] EWHC Ch J76; Sims v .Craig Bell and Bond [1991] 3 NZLR 535 (CA). 
542

 Fiduciary relationships exist as between legal guardians and wards, Lawyer and Client, and between Doctor  and 

Patient. 
543

Bristol & West Building Society v Mothew  (1998) Ch 1. 
544

Stewart v Layton (1992) 111 ALR 687. 
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where they are not grounded in established or widely accepted principles of evidence evaluation, 

should be supported with legal authorities; whether statutory or precedential. 

 

As concerns the Defence’s argument that there had been no professional audit which could furnish 

proof that the Accused had assumed such ownership rights or which even determined his 

“culpability”
545

, it is submitted that all the Defence’s arguments must be considered and responded 

to, especially one that so obviously confuses legal with non-legal/factual issues. A finding from an 

audit could only ever have determined the Accused’s actions in relation to the monies, i.e. 

responsibility or non-responsibility for the acts being investigated, which could potentially be 

compelling evidence but not binding upon the Court in its determination of the distinct issue of 

legal responsibility with its peculiar prerequisites. 

 

Of the 4 prosecution witnesses called, the testimonies of 3 are identified and cited by the Court in 

the reasoning employed to arrive at its findings. The number of Defence witnesses is not cited and 

the testimony and identity of only one Defence Witness is revealed by the judgment. The Court 

determines that the Accused’s testimony is inconsistent with the testimonies not only of 

Prosecution witnesses but also with the testimony of DW1. Further, the Accused’s testimony is 

also internally inconsistent. The Court therefore deems that the Accused’s testimony is replete 

with lies. It appears that the principal reason for discrediting the Accused’s testimony is less 

that it was inconsistent with even DW1’s testimony, ﴾the inconsistency between his testimony and 

that of Prosecution witnesses comes as no surprise﴿, but rather that it was in and of itself 

internally inconsistent. This would appear to be the primary consideration. A secondary 

consideration would be that the Accused’s testimony is discredited where overridden by 

correlating evidence; PW2, PW3 and PW4 all testify to some extent on issues of financial 

irregularities, which prima facie fall within the designated competence of the Accused ― the fact 

that the Accused could not furnish any receipts from the claimed purchase of office equipment 

with the 1
st
 withdrawal, which in the normal course of events he should be able to do as General 

Secretary, and the fact that he admitted to not paying the salary of PW3, seals the testimonies of 

PW2, PW3 and PW4 on the issue of whose doorstep the responsibility for the issue of financial 

irregularities lay. Although DW1 and the Accused’s testimony are more aligned, they are less than 

perfectly consistent, and the inconsistencies between the Accused’s and the testimony of his 

own very witness, DW1, would form the third such implicit principle. It is submitted that it is 

these implicit principles which in reality guide the Court’s weighing of evidence, and not the 

weightless comments on which the Court seems to expressly base its findings but which appear to 

be merely obiter dicta. Comments such as; the Court accepted the testimony of PW2 instead of the 

Accused’s since PW2 was the Administrative Officer; that PW2’s evidence was more credible as 

opposed to DW1;
546

 and that PW2 would not ordinarily testify against his claimed friend. 

 

It is curious that DW1 was never indicted. There are several indicia that he could have been, so 

that it becomes necessary for the judgment to at least mention why he was not. For example, the 

Court itself admits that DW1 may have well conjointly been involved, since it states that the fact 

that actions of the Accused may have been in concert with DW1 did not impact on the Accused’s 

culpability. Also, PW2 testifies that the Accused’s withdrawal of funds were a legitimate exercise 
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 Presumably for the loss/appropriation of that sum. 
546

 No explanation is proffered by the judgment as to particularly why. 
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of authority since he complied with the required procedure to do so, i.e. for at least two of the three 

signatories to the SLFA’s SLCB account, to sign any request for withdrawal from it. Further, since 

the Accused and DW1, the SLFA President, both signed the requests, it meant that the Accused 

always acted on the directions of the SLFA Executive, since the SLFA President would have 

represented the will of the Executive. Since DW1 endorsed the withdrawals, it could also be 

argued he should have exercised some diligence with regard to ensuring they were used wisely for 

the purposes stipulated by CAF. 

 

The Accused was charged with misappropriating $5200 out of a total donation of $6000, but total 

calculations show that on 3
rd

 January 2007, he withdrew $4000, that on 16 January 2007, $800 was 

withdrawn for administrative expenses, that on 24 January 2007, a further $2000 was withdrawn 

and that there were also bank charges for 3 January 2007 to 24 January 2007.
547

 In total $6800, 

which is more than the CAF donation, appears to have been withdrawn by the Accused. The $800 

withdrawn as administrative expenses are not, we are told, what was used to finance the trips of the 

Education Officer to attend conferences at Cairo and Tunisia. Instead the Education Officer’s 

conference allowances appear, on the testimony of the Accused to have been deducted from the 

withdrawal of $4000,
548

 that is, at least $500 according to the Accused, although the Accused also 

said that that $500 was from the SLFA President himself. Two points should be made here; first, 

that the Prosecution and Court appears to have given the Accused the benefit of the doubt by 

simply treating the $800 provided for the trips as deducted from the $4000 and as a legitimate 

expense, since the charge against the Accused factors this in, even though such trips were not 

among the CAF stipulations. Secondly, the Court also treats the $800 withdrawn for administrative 

expenses, as a legitimate expense, deriving from funds present in the account prior to the CAF 

donation. The third issue is that, since the Accused said $3500 was spent on equipment and since 

the trip costed in total $800, even $500 taken from the $4000, would see the need for $300 to be 

sourced from elsewhere, but neither the Court nor the parties offer any clarity about this issue.  The 

fourth issue is that it does appear that bank charges, which would in view of all the transactions 

mentioned above amount to $141.00, are rather steep, except if other transactions were missed by 

the Prosecution. 

 

DW1 agreed with CAF on a trip to Cairo, that the $2000 used by the Accused for his Sudan trip 

would be "set off" against any further funds CAF intended to donate for an Education Officer. 

Since debts can only ever be "set off" against each other,
549

 it would appear to mean that DW1 

conceived of the expenditure of $2000 used by the Accused for his Sudan trip, as a debt owed to 

CAF, since it was withdrawn from the donation by CAF, for which the latter had stipulated 

different purposes. This would mean that since CAF has already furnished $3000 which it stated 

was to be used for the payment of part ﴾half﴿
550

 of the salary of the Education Secretary, and since 

it was expected that CAF would further furnish the outstanding half of the salary due the 

Education Secretary, that this outstanding sum, was conceived of by DW1 as a debt owed to SLFA 

by CAF.  Therefore, the SLFA’s debt to CAF could be "set off" against, CAF’s debt to the SLFA. 

The effect of this square balancing would be, presumably for the SLFA to forego receipt of the 
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 See Summary of Facts section at p.355 above. 
548

 See Summary of Facts section at p.354 above. 
549

 See FN 514 above. 
550

 CAF had stated in Exhibit C that it would send SLFA, the remaining $3000 for the outstanding 50% of the 

Education Director’s salary at the beginning of 2007. 
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funds intended for covering the rest of the Education Secretary’s salary from CAF; however the 

$3000 expected to be received by SLFA would however when crossed against the Sudan debt, 

cause CAF to have to donate only $1000 to SLFA, with the SLFA itself taking responsibility for 

remaining sum due the Education Officer. Considering the fact that, the first half owed to the 

Education Secretary was never paid to him, his due from SLFA would amount to a sum total of 

$5000. However, the SLFA could only be said to have truly "set off” of this debt, where the SLFA 

itself did meet its responsibility, now willingly assumed, by paying directly to the Education 

Officer, monies owed him. Although logically mutual debts may cancel themselves out, that does 

not resolve the issue of SLFA still being indebted to the Education Secretary. The fact that CAF 

ended up donating $4000 where they had intended to donate $6000 for the Education Secretary’s 

salary, because the SLFA having misused $2000, in a gesture of acknowledgement declared its 

intention to forfeit that $2000, did not absolve the SLFA of its responsibilities towards the 

Education Secretary albeit outside of the scope of the judgment.
551

 

 

It seems unlikely that what was meant was that, the $2000 used as per diem for the Accused’s 

Cairo trip, was conceived of by DW1 and the Accused as a warranted expense that ought to be 

covered by CAF, so that it should be deducted from the projected donation of $3000; in effect 

meaning that, the $2000 was a debt owed to SLFA by CAF and which would be "set off", against 

any further incoming revenue from CAF.  
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 Note the similarities to reasonable expectation in the doctrine of promissory estoppel. 
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