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The Planull, by Originating Notice of Motion dated 20"™March 2015 supported by two
athidavits, has instituted an action in this Court in its Original Jurisdiction pursuant to section 124

and 197 ol the Constitution of Sicrra Leone, Act No. 6 of 1991 (the Constitution) for the
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delermination ol two questions and prays that il the answers (o (hose questions are negative, for
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certan reliels (hereinalter relerred to as “the action”).

"The provisions ol the Constitution pursuant to which the action was instituted state as lollows:
“124. (1) The Supreme Court shall, save as othenwise provided in section 122 of this

Constitution, have original jurisdiction, to the exclusion of all other Courts—

(a) i all matters relating 1o the enforcement or interpretation ol any provision ol

this Constitution ; and

(b) where any question arises whether an enactment was made in excess of the
power conlerred upon Parliament or any other authority or person by law or

under this Constitution.”
For present purposes, subsection (2) is not relevant and so I will not reproduce that subsection.
19F, (1) A person who alleges that an enactmen( or anything contained m or done

under the authority of that or any other enactinent is inconsistent with, or is in contravention
of a provision ol this Constitution, may at any time bring an action in the Supreme Court for
a declaration (o that ellect.

(2) The Supreme Court shall, for the purposes ol a declaration under subsection
(1), make such orders and give such directions as it may consider appropriate lor giving
clicet to, or enabling cllcet 1o be given (0, the declaration so made.

(3) Any person to whom an order or direction is addressed under subscetion (1)
by the Supreme Court shall duly obey and carry out the terms of the order or direction.

(1) Failure (o obey or (o carry out the terms of an order or direction made or

given under subsection (1) shall constitute a crime under this Constitution.”

It is clear [rom the papers filed by the partics in this action that several provisions ol the
Constitution call for interpretation before (he questions posed by the Plaintill’ can be
answered by the Court. These questions are as [ollows:

“(a) Whether the Constitution of Sicrra Leone cmpowers the PRESIDENT “to

relicve the Vice-President ol his oflice and duties” in any way Other than by the

procedure set out in sections 50 and 51 of the said Constitution?



(b) Whether the “Supreme executive authority” of the President mentioned in
Section 40(1) of the Constitution ol Sierra Leone includes the power (o “relieve the

Vice-President ol his Oflice and dutics”, other than by the procedure set out in

Scetions 50 and 51 of the said Constitution?”
The reliels prayed lor are in the following (crims:

“If the Answer o the questions is NO, then the PlainGll will seek (he lollowing [urther
reliels:

(1) TFor a declaraton that the Public Notice announcing that the Vice-President had
been relieved of his duties and office (Exhibit A herein) is unconstitutional, null and
void, and ol no eflect.

(1) For a declaration that the appointnent of Victor BockarieFoh as Vice-President of

Sierra Leone 1s also unconstitutional, null and void, and of no cllect.

For an Injunction rcsﬁ‘aini:lg the said Victor BockaricFoh [rom acting in the Office

ol Vice-President of Sierra Leone, pending the hearing and determination of this

action.

(tv) For a declaration' that the elected Vice-President of Sicrra Leone (the Planulf
herein) remains in Office as Viee-President thercol unless and untl removed from

Office as required by Section 50 and 51 of the Constitution of Sierra Leone.”

My appreciation ol the issue belore the Court is the mnterpretation to be placed on certain
provisions ol the Constitution so as to determine whether the President has the power Lo relieve
the Vice President of his duties and ollice. For reasons to be advanced later in this judgment,
the President does not have any power under seetions 50 and 51 of the Constitution, nor docs
he play any direct role in the procedure set out in those sections. The second question posed
by the PlainGfl’ in the action virtually asks the same question but this time it is directed 1o
determining the extent of the President’s powers (i any) cencapsulated in the expression

“supreme exeeutive authority” mentioned in section 40 (1) ol the Constitution.

The lirst 3 paragraphs of the Press Release [rom the Olfice of the President dated March 17,

2015 and exhibited as “A” in the Plaintif’s supporting affidavit are instructive in answering the
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questions posed by him. I reproduce same and his immediate responsc thereto hereunder [or

ease ol relerence:
“On the 6" day of March 2015, the National Advisory Committee (NAC) of the All Peoples
Congress (APC) took a decision to expel Alhaj Samucl Sam Sumana from the APC: and by

letter dated 6" day of March 2015, Alhaji Samuel Saum Sumana was duly expelled from the

APC.

The President of the Republic of Sierra Leone, as guardian ol the Consttution of Sierra Leone
pursuant to Scction 40 (3) of the Constitution ol Sicrra Leone Act No. 6 ol 1991, I have taken
note of the decision of the public will recall, and I have also taken note of the fact that on
Saturday March, 15, 2015, Alhaji Samuel Sam Sumana sought asylum [rom a forcign embassy

demonstrating a willingness o abandon his duties and office as the Vice President of our

beloved Republic.

And whercas Alhaji Samuel Sam’ Sumana is no longer & member ol a political party in Sicrra
Leonc and therelore does not have the continuous requirement 1o hold office as vice President
ol the Republic ol Sierra Leone, provided for in Section £1(1) of the Constitution ol Sierra
Leone Act No. 6 ol 1991, T hereby relieve Alhaji Samucl Sam Sumana ol the duties and from
the Office of Vice President of Sierra Leone with immediate ellect, pursuant to my supreme
cxecutive authority as President of the Republic of Sicrra Leone as enshrined in Section 40(1)
of the said Constitution of Sicrra Leone”,

In his response (o the aloresaid Press Release Irom the Oflice of the President, the Plamtfl in a
Stalement issued by him dated 18" day of March 2015, and also exhibited to his allidavit as

“B”, stated mmer alia,

“That the President has absolutely no power (o “rcliecve me ol the duties of Vice-President” in

any part ol the Constitution, Act No. 6 of 1991, but the said Constitution makes provision al
secion 5J thereol for the oflice of the Vice-President to bc('omc vacant either:

a) On the expiration of the term ol ollice ol the Vice-President;

.b) If the Vice-President resigns or retires from the said office (...);

) If the Vice-President is removed from Office in accordance with cither the provisions of

Section 50 or 51 of the Constitution; OR



d) Upon the assumpton by the Vice-President (o the ollice ol the President under Section

49(4) of the said Constitution.”

On the 19" March 2015, a Press Release was issucd by the Office of the President appointing

the 2 Defendant as Vice President in the following terms:

“The General Public is hereby informed that following the vacancy which occurred in the Ollice

ol Vice-President, and pursuant to scction 514 (5) ol the Constitution ol Sierra Leone 1991 (Act

No. 6 of 1991), it has pleased his Excellency, the President 1o appoit Mr. Viclor Bockarie Foh

as vice-President of the republic of Sicrra Leone with immediate cllcet.”

The provisions ol the Constitution which are relevant in order 10 answer the questions posed lor

the Court’s determination, are as follows:

0.

Scction 35(1) dealing inter alia with the registration and conduct of politcal partics.

Section 40 (1) which states that there “shall be a President of the Republic of Sierra Leone
who shall be Head of State, the supreme exccutive authority ol the Republic and
Commander-in-Chicel of the Armed Forces.”

Section 41 which provides as [ollows: “No person shall be qualified lor election as President
unless he—

(a) 1s a citizen ol Sierra Leone;

(b) 15 a member of a political party;

(¢) has attamed the age ol forty years; and

(d) 1s otherwise qualified to be elected as a member of Parliament.”

Section 42 (1) which provides that “a Presidential candidate shall be nominated by a political
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party”.
Section 48(4) states that where any person holds or performs the functions ol the ollice of
President, no civil or criminal proceedings shall be istituted or continued against hum in
respect ol anything done or omitted 1o be done by him cither in his olficial or private
capacity. |

Section 50 which makes provision lor the process by which the President “shall ccase (o hold
office and a vacancy shall be deemed to have occurred” by rcason ol infirmity ol mind or

body. (mental or physical incapacity).



9.

10.

Section 51 which makes provision lor the process by which the President “shall cease to hold

office and a vacancy shall be deemed o have occurred” where Parliament has resolved that

“the President has been guilty of such violation ol the Constitution or as the case may (be)

such gross misconduct”.

Scction 53(1) which states mrer alia that subject to the provisions of the Constitution, the

exccutive power in Sicrra Leone shall vest i the President. Subscction (1) of tus section

further states that the functions of the President shall be construed as relerence to his powers

and duties in the exercise ol the exccutive authority ol Sierra Leone and (o any other powers

and dutics conferred or imposed on him as President by or under thus Constitution or any

other law.

The whole ol section 54 and in particular subscctions (2), (3), (Dand (8) which provide as

tollows:

(2) A person —

(a) shall be designated a candidate for the office of Vice-President by a presidential candidate
betore a presidential election.

(b) shall not be qualified o be a candidate lor the ollice ol Vice-President unless he has the
qualifications specilied i secion 41,

(3) A candidate shall be deemed (o be duly elected as Vice-President 1f the candidate who

designated him as candidate for election o the ollice of Vice-President has been duly elected

as President in accordance with the provisions of section 42.

(%) Whenever the office ol the Vice-President is vacant, or the Vice-President dies, resigns,

retires or is removed from office, the President shall appoint a person qualified to be elected

as a Member ol Parliament o the oflice of Vice-President with ellect [rom the date ol such

vacancy, death, resignation, retirement or removal.

(8) The prowvisions of sections 50 and 51 ol this Constitution relating to the removal [rom

ollice of the President, shall apply (o the removal from office of the Viee-President.

Section 55 which provides as follows: “The olfice ol the Vice-President shall become vacant

(a) on the expiration ol the term of ollice of the Pr(—:si(lelﬂ BT

(b) 1l the Vice-President resigns or retires [rom ollice or dies; Or

(¢) 1f the Vice-President is removed [rom oflice accordance with the provisions ol section

50 or 51 of this Constitution; or



lent o the ollice ol President under subsection (1)

(d) upon the assumption by the Vice-Presic

of section 49.”
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Constilution and Section 1 of the Sierra Leone Constitution.
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President relieved the Vice President ol his duties and olfice and o section 41 (bh) ol the

Constitution.  Counsel submitted that section 10 (3) ol the Constitution does not give Lhe
mandate or authority to the President (o remove an clected Viee President from office and that

scction 41 (b) of the Constitution has been totally misrepresented and misused. He contended

that the language used in the relevant provisions of the Constitution are quite plain, simple and

not convoluted and that the literal rule in the mterpretation ol statutes is applicable in the case

belore the Court. Tt is Counsel’s contention that cven assuming that section 41 (b) of the

Constitution is triggered by (he expulsion of the Plaintll [rom the APC Party (which was not

conceded by Counsel) all that can possibly do is 10 trigger an opportunity for mvoking scction 51

of the Constitution. Counsel finally submitted in respect of section 41(h) of the Constitution that
the President’s act (o relieve the Viee President of his duties and oflice must be condemned by

the Court as unconsttutional, null and of no eflect.

Dealing with scction 40 (3) of (he Constitution, Counsel submitted that the subscction does not

clothe the President with executive powers and that it is subsection (1) of section 40 and section

53 (2) that grant executive functions and powers (o the President. That these provisions do not

give the President any power or mandate (o relieve the Vice President of his duties and office

and consequently the Plaintll should be granted the declarations sought.  Counsel referred to

scction 54 of the Constitution and submitted that both the President and Viee President are
clected together on the same tickel and thejr removal [rom ollice are governed by the same
provisions.  That the vacancy mentioned in section 514 (%) of the Constitution is explained in

section 55 ol the Constitution dealing with vacancy in the ollice ol the Vice President.

Lead Counsel [or the PlainGll [urther referred the Court to the Atiku Abubakarr case m the

Nigerian Supreme Court and said he believed that 10 1s the main authority that should guide this
Court in the Plaintills action. Counsel relerred (o page 10 ol the copy of the judgment in that
casc that he supplied to the Court dealing with the general principles ol interpretation of statutes

including constitutions. The leading judgment in this Nigerian Supreme Court casc is that of his
Lordship Sunday Akinola Akintan JSC who expressly stated that the approach ol the Nigerian
courts In interpreting statutes and the Constitution is (he literal approach. The learned Justice
wenton o state that this approach is the one that has been adopled m numerous cases bul went
on Lo say that in interpreting the Constitution, “a liberal approach should be adopted”. Counsel

went on to submit that in Nigeria, section 143 of their Constitution provides that the process of
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removal ol the President is by impeachment by the Federal National Assembly and that in

Sterra Leone, the relevant provision is section 51 of the Constitution and that the two Provisions
are virtually the same. Counscl in conclusion submitted that unless there is evidence before the
Court of an mfraction by the Viee President in the performance ol his constitutional functions or
has committed gross misconduct, scctions 50 and 51 ol the Constitution cannot be triggered.
That even where there is an infraction of the Constitulion or gross misconduct by the Presiden,

the action (o remove [rom ollice should be taken by Parhiament and not the President.

2" Counsel l'()r.lhr:, Plainufl, M. P. Folanah Usq., addressed the Court on behall of the Plamnufl
in relation to his case against the 2 Delendant. Counsel referred (o the 9™ reliel prayed lor in
the action which seeks a declaraton that the appomtment ol the 2" Delendant is
unconstitutional, null and void and of no cflect. Counsel also referred to the Press Release
1issucd by State House announcing the appointment of the 2" Delendant pursuant to section 54
(5) ol the Constitution.  Counsel contended (hat memberslup ol a political party is not a
continuing requirement for the oflice ol Vice President and submitted that under section 41 of
the Constitution, membership of a political party 1s only a necessary pre-requisite for candidacy
to the office of President and Vice President. That alter clection, membership ol a political
party ccases to be ol any lcgal_ conscquence and cffect.  He said this submission is made in
tandem with the provisions ol the Public Flections Act, 2012 and lurther submitted that the
rcason why the 1991 Constitution took away membership ol a political party lor the ollices of
President and Vice President upon election is 1o uphold the sovereign mandate ol the people
who elected them into office. He referred the Court o sections 2 and 35 (1) of the Constitution
in support of his submissions. It was Counsel’s view that the provisions ol the Constitution are
so clear and unambiguous that the Court docs not require any legal meaning or interpretative
criteria o conclude that where a President has been duly clected together with tus Viee
President, it is only Parliament that has the mandate (o remove cither of them. On scction 54
(5) of the Constitution, Counsel submitted that it must be construed subject Lo section 55 which
exhaustively enumerates the only instances in which a vacancy in the office of Vice President can
be legally created and consequently no vacancy was legally created when the President relieved
the Vice President of his dutics and olfice.  Counsel submitied that the 2" Delendant s
therefore unlawlully occupying a position which legitimately belongs to the Plainull. He relerred

to Halsbury’s Laws ol England 8" edition, volume 36 paragraph 026, and submitted that since



the Vice President was elected or deemed 1o be clected, the power to remove him [rom oflice

rests with the elected representatives (Parhament).

2" Counsel [or the Plaindll, M. P. Folanah Esq., submitted that membership ol a political party
under section 41 ol the Constitution is not a requircment for the ollice of Vice President alter
clection but that if the Court is of the view that there is such a requircment, then its breach
becomes a violation of the Constitution. Counsel further submitied that the requirement under
section 41 ol the Constitution of membership ol a politcal party is only referable to candidacy
before clectorsamd-that one cannot be a candidate alter election, But that if the Court holds
that there 1s such a requirement to hold the oflice of Vice President alter electons, then any

breach of that requirement can only be addressed under secuon 51 of the Constitution by

Parliament and not the President.

reproduce thEissae:
1. What™

Cons And i, as contended by the 1" Delendant, 1t imposes a contnuous

oblig: the holder of the ollice of Vice President, and in the mstant case, imposed

an obligationron the part of the Plaintfl herein, what 1s the effect, if any, if the holder of

that office ¢cases to meet that obligation or qualilication?

2. If as contended by the 1" Delendant, scetion 55 of the Constitution is triggered when the
holder ol the office ol Vice President ceases (o meet the obligation or qualilication set out
in Seetteon-41 (b) ol the Constitution, what is the legal meaning and ambit ol the said
section.ab ol the Constitution?
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. 10




not apply, on whom does the obligation lic to ellect the vacating of the Office of Vice
President?

Should this Honourable Court accept and adopt the reasoning and conclusions ol the
Supreme Court of Nigeria in the case of S.C. 81/2007 (Supreme Court of Nigeria)
Attorney-General of the Federation & others vs Alhaji AtikuAbubakarr (hercinafier
relerred to as the “Atku Abubakarr Case” without having lirst mdependently and

properly construed the relevant sections ol the Constitution as enjoined by Section 124

(1) (@) thereol?

In dealing with the legal meaning ol section 41 of the Constitution in argument before the
Court, Counsel submitted that the obligations stated in that section are continuous obligations
ol the holder of the office of Vice President which are not limited to the time of clection. He
rclied on the case of Dr Sorie Kennedy Conteh & Ors. vs The Minister of Local Government
& Ors (2006), a decision of this Court and the opinions of the editors of Halsbury’s Laws of
England, 4" edition and Bennion on Statutory Interpretation 5" Editon. He [urther submitted
that when the literal rule of interpretation is applied to section 11 ol the Constitution, it does
not produce the interpretation canvassed by the Plaintll limiting the obligations (herein (o the
period belore election to the ollice bccausc&thc section does not state that membership of a
political party is taken away as a requirement upon clection. He further submitted that the
plain meaning rule (the literal rule) does not apply in the instant case in relaton to section 41 of

the Consutution since an informed interpretation will not lead o' the conclusion that the legal

meaning corresponds (o the grammatical meaning,

According 1o Counsel [or the 1" Defendant, the 2 issue for determination is the legal meaning
of section 55 ol the Constitution which deals with vacancy in the ollice ol Vice President.
Counsel contended that the list mentioned in section 35 is not exhaustive since it does not

contain express words to the elfect that the ollice ol Vice President will only become vacant in

the illSl'rLIlCCS_:—; ned in that secuon. He submitted that il section 41 (b) ol the Constitution

creates a coptinuous obligation ol membership ol a political party lor the ollice ol Vice

President aller election (among other obligations) then a vacancy in the ollice is created once a

holder of the

oflice loses such membership.  He submitted that section 54(5) of the
Conslitution gives one instance ol vacancy in general terms and this is relevant in construing

section 55 of the Constitution.  He urged the Court to apply the purposive approach and the
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construction as a whole interpretative criteria in relaton o sections 41 (b) and 55 of the
Constitution and reject the expression unius, exclusion alterius principle (.e. the express
mention ol one person or thing is the exclusion of another) which according (o Lopes L. J. in
Colquhioun vs Brooks (1888) 21 Q.13.D. 52 at 65 is “a valuable scrvant, but a dangerous master

to follow in the construction ol statutes and documents.”

Thirdly, Counsel lor the I* Deftendant dealt with the mmport ol sections 50 and 51 of the
Constitution in relation to section 41 (b) of the Constitution and submitted that the Plaintfls
argument that the Vice President can only be removed pursuant o scctions 50 and 51 of the
Constitution is not tenable because these constitute only one crcumstance in section 55 under
which the oflice of Vice President becomes vacant. Counsel [urther submitted that sectuons 50
and 51 of the Constitution deal specttically with mental/physical incapacity and/or gross
misconduct in carrying out the functions of the office of Vice President and that ceasing to be a
member of a political party (by way ol expulsion in the mstant case) does not (all within the

ambit of sections 50 and 51 of the Constitution.

The lourth issue canvassed by Counsel deals with the person or authority who should act in the
cvent that the Viee President fails (o meet the continuous requirement of membership of a
political party as provided [or in section 41 (h) 1 situations where sections 50 and 51 are
mapplicable. Counsel referred (o various sections ol the Constitution (including section 40 (1)
which describes the President as supreme executive authority) and. this Court’s decision in fssa
Hassan Scsay & Ors. vs. The President of the Special Court &Ors. S.C. 1/2003 (Judgment
delivered on the 10" May 2005) and submitted that in the circumstance where the oflice of the
Vice President has become vacant, other than pursuant (o sections 50

S0 and 51 ol the

Constitution, the President as the supreme exccutive authority ol the Republic of Sierra Leone

has the power (o relieve the Plaintf! from his ollice as Vice President,

Lastly on the Auku Abubakarr case, Counsel noted that the case is at the cenwe of (he
Plainull’s case but urged the Court not to be persuaded by that decision unul 1t has eritically
analysed the approach and reasoning in the case while independently and properly construing
the relevant provisions of our Constitution which the Court is called upon (o interpret. In
support ol his views on the relevance ol the Nigerian case (o the matter before the Court,

Al & ¥ = : > h th i LA
Counscl relerred (o various scctions ol Halsbury’s Laws ol Lngland 4" Edition.



Counsel for the 2 Defendant, A.E. Manley-Spaine Lsq., relerred to a number of provisions of
the Constitution and said that he relied on the Statement ol Case liled on behalf of the 27
Delendant dated the 17" April 2015, In that Statement of Case, Counsel made a number of
submissions in support ol the proposition that all the relevant provisions ol the Constitution
must be construed and viewed as a whole to determine whether section 41 (b) creates a
continuous requirement for the holder ol the oflice ol Vice President. Counsel stressed the
relevance of section 35 (1) of the Constitution and the [act that party political athliation is
fundamental to the operation ol the democracy practiced in Sierra Leone. Counsel relied on
the cases ol Aworner-General vs. Wilts United Dairies (1921) 37 TLR 884 C.A. and dicta ol
lormer Chiel Justice Tejan-Jalloh in Charles . Margar vs. Solomon Berewa (2007) in support
ol his scveral submuissions and urged the Court 1o answer the questions posed m the action n

the atfirmative and refuse the reliefs prayed lor in the action.

In argument belore the Court the issue of whether this Court has jurisdiction to determine the
action one way or the other was raised by Counsel for the 2 Defendant as a matter which must

be deaided as an inital fivst step. In dealing with this issue, Counsel raised 4 points as lollows:

Whether in the light of section 48 (4) ol the Constitution, the action is maintainable at
all in view of the [act that while he holds or performs the funcuons ol President, he is
immunc [rom any civil or criminal proceedings in respect ol anything done or
omitled (o be done by him cither in his olficial or private capacity.  Counsel
challenged the formulation of the questions posed 1n the action.
2. Whether the questions posed in the action for determinaton by the Court can be
answered al all as canvassed by the Planull. As T understand 1, the objection taken
by Counsel 1s that the question presupposes that the President has powers under
sections 50 and 51 of the Constitution to remove the Viee President [rom his duties

and ollice.

Whether the Plaintll can avail himsell ol scction 127 ol the Consutution in instituting

this action.
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4. Whether the partics against whom the action has been instituted are the correct
partics.  Counsel stressed that since the action complained of was taken by the
President personally and not by the Government of Sicrra Leone, the Attorney-
General ought not o have been cited as a party which is possible under the State
Proceedings Act, 2000. He said the President acted single-handedly in rchieving the
Vice President ol his duties and ollice. Counsel also challenged the naming of the 2
Delendant as a party (o the action since he has done nothing (o be appointed as Vice

President and there is no permanent injunction prayed against him.

Nowhere in the papers liled or in the arguments and submissions made by Counsel lor the
Plainall is it alleged that any enactment or anything contained in or done under the authority of
any cnactnent is inconsistent with or in contravention ol the Constitution.  In  these
cireumstances, it is my view that the action herein should not have been instituted in the matter
or pursuant Lo section 127 of the Constitution. The relerence to the Public Flections Act 2019
by the 2 Counsel lor the Plainufl, Mohamed P. Folanah Esq. in argument, lor purposes of
comparison with a provision ol the Constitution does not constitute a valid basis for maintaning
that the action was instituted pursuant (0 section 197 of the Constitution. Nor is the Public
Notice announcing that the Vice-President had been relieved ol his duties and oflice (the Press
Release) such an enacument. 11 authority is needed in support ol my aloresaid view that section
127 of the Constitution is inapplicable in the instant case, tha authority 1s the decision of this
Courtin Sarnuc! Hinga Norman vs. Dr Sana Banya & Ors. S.C. /2005 (unreported) Judgment
delivered on 31" August 2005. In my judgment, there is no reason lor us o depart Irom this
Court’s earlier decision in this case. The decision in the carlier case was that the SLPP
Constitution is not an cnactment and therefore cannot be the subject-matter for invoking the
original jurisdiction ol the Court pursuant o scction 127 of the Constitution. This action, In my
judgment can be maintained only for an mterpretation ol the relevant constitutional provisions

pursuant to section 124(1) (a) of the Consttution.

The partics 1o the action as instituted by the Plantll are as stated above, The issue as 1o
whether the Atomey-General and Minister of Justice (the 1* Defendant) ought (o have been
made a party has been raised in argument by the 2 Delendant against whom reliel No. 4 1s
relevant. I do not recall that Counsel for the 1* Delendant-took the point. In our earlier ruling

on the application for an interlocutory injunction, my brother the Honourable Mr, Justice
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Browne-Marke, had opined in paragraph 5 of his separate and concurring opinion that it seems
that the action was brought against the Government of Sierra Leone which is why the 1°
Delendant is named as a party. This possibility 1s provided lor in the State Proceedings Act,
2000.  However nowhere in the Public Notice exhibited as Exhibit “A” in the supporting
affidavit to the Originating Notice of Motion is there any evidence that the decision to relieve the
Plaintfl’ of his functions and duties of Vice President, was a decision ol the Government of
Sierra Leone.  In my judgment the 1* Delendant was incorrectly made a party in the action as
the said deaision ol the President is expressly stated o be that of his, alone. T agree with
Counscl for the 2 Delendant on this point. T express this opinion in spite of the provision in
the Rules of this Court which provides for the service of an Originating Notice of Motion, as is
filed in this Court to exercisc its original jurisdiction, on the Attorney-General and Minister of
Justice. Once he has been so served as in this case, he is at liberty (o respond 1l he so wishes
(see paragraph (4) of rule 92 (2) of the Rules of this Court) and is not named as a delendant in
the action.  In these circumstances, 1 opine that the 1* Delendant’s response is permissible

although he has been incorrectly named as a delendant.

Another [eature of this action which has been taken up by Counsel for the 2 Delendant relates
to the interpretation ol section 48 (4) of the Constitution which deals with the immunity of the
President in proceedings instituted or continued against him.  In my judgment this action is
neither civil nor eriminal proccedings instituted against the President, it is simply an action [or
the mterpretation of the Constitution and the reliels prayed for are declaratory in nature.
Whether any declaration made by this Court which is cllfectively against the President can be
enforced against him is quite another matter particularly in cases such as this one where he is not
named as a defendant. The 2 velicel prayed for seeks a declaration challenging the appointment
ol the 2" Delendant by the President and the question is whether this Court can make such a
declaration m light of the current formulation of section 18 (4) of the Constitution? My opinion
1s that the Court is simply asked (o declare what the law is on the questions posed in the action.
However, I note that the exercise of the executive power ol Sierra Leone which is vested in the
President, 1s-declared by scction 53 (1) to be subject to the provisions ol the Constitution. So
that it is appropriate [or any excrcise of such exccutive power to be challenged if it is alleged that
such exercise is contrary (o the provisions ol the Constitution. The Court dealt with the 3" relief
prayed for in its Ruling dated 5" May 2015, and so it 1s unnecessary to deal with that relief in this

Judgment.



How is the Court to understand the questions posed in the light of the reliefs that the Plaintifl
sceks? The 1" question ends with the words “in any way Other than by the procedure set out in
sections 50 and 51 ol this Constitution”. The 2 question also ends with the words “other than
by the procedure set out in Scctions 50 and 51 of the said Constitution”. Both sections 50 and
51 ol the Constitution deal respectively with the removal of the President by the actons ol the
Cabinet and the Legislature [or reasons ol his mental or physical incapacity, violations ol the
Conslitution and gross misconduct. The later provision deseribes the relevant misconduct as
“any violation of the Constitution or any gross misconduct in the performance ol the functons

of his office”. Scction 54 (8) of the Constitution states that sccions A0 and 51 of the

Constitution relating to the removal [rom ollice of the President “shall apply o the removal
Irom oflice of the Vice-President”. My understanding ol the Plaintll’s case as stated in the
questions posed [or determination is that these are the only arcumstances in which the Vice-
President can beremoved from office or relieved of his dutics and office. It is only in the case
of mental or physical incapacity to remove the President or Vice-President that the action is
initiated by a cabinet resolution. It must be observed that the final decision to remove either of
them [rom oflice on the ground ol misconduct is taken by a two-thirds majority vote in
Parliament.  Sections 50 and 51 ol the Consttution do not give the President any power o
remove the Vice-President either expressly or impliedly so that to link the removal of the Vice-
President by action of the President to these provisions only creates conlusion and belogs the
real issue for-determination.  If I were to put the question before the Court in sunple
straightforward language, I would say it is concerned with whether the President has any power
under the 1991 Constitution to relieve the Vice-President ol his duties and ollice as stated in
exhibit A, the Press Release [rom State House, dated 17" March 2015. The PlainGll’s case is
that the President does not bhave any such power, but the 1" Delendant’s Counsel has
strenuously argued (atter amendment of his Case which was granted by this Court on the 27
July 2015) that on a purposive interpretation of the Constitution, the President does have such a
power. The 2" Delendant in the Statement ol his Case dated 17" April 2015 urged this Court (o
answer the questions posed in the allirmative and reluse the reliefs, although in argument he has
described the questions posed as non-questions because they are based on a premise  or
presupposition that the President has removal powers under sections 50 and 51 ol the

Constitution.



The role of the Court, in a matter of this nature which calls [or the inlerpretation (o be placed
on the constitutional provisions which are relevant in answering the questions posed, and
responding to the said submissions made, is to determine the intention of Parliament when it
enacted the said provisions. The issue is to determine whether when the provision n section 41
was cnacted, particularly as it relates to section 54 (2) (b), the mtention of Parliament was to limit
its requirements Lo the time of clection of these oflicials or whetlier (these were requirements that
should last throughout their respective tenure in ollice.

[ note that no such limitation is
expressly stated m the Constitution.

The learned authors in Volume 44 of Halsbury’s Laws ol Ingland, 4" Edition have stated the

positon thus:

Para.1309: “The Court has the lunction ol authoritauvely construing  legislation, that is

dctermi;1@_{}g__j_§§__i_cgzil meaning so far as is necessary o decide a case before it. This [unction
15 exclusive to the court, and a meaning found by any other person, for example an
authorizing agency, an invesligaling agency, an execuling ageney, a proseculing agency, or
even Parlament isell, except when miending o declare or amend the law, is always subject

to the determination of the court”.

Para.1372: The object of all interpretation of a written Constitution is 1o discover the intention
ol its author as expressed in the instrument. Therelore e ()ll)jccl In construing an Act is to
ascertaun the intention ol Parliament as expressed in the Act, considering it as a whole and
i 1ts context, and acting on behall of the people.  The meaning ol an enactiment that
corresponds to the intention is known as its legal meaning. The legal meaning may or may

not correspond to the granmmatical or literal meaning”.

This latter point was taken up in the case ol Dr Sorie Kennedv Contelr & Ors. vs The Miister
ol Local Government &Ors. (cited supra) in which the Honourable Chiel Justice had to deal

with the situation in which the partics were contending for diflerent legal meanings of a provision

m the Constifilioin. T daresay that the same applies in this case where the partics arc contending

lor dillerent meanings to the requirciments in scction 4l ol the Constitution. The Plaintll say’s

A

that on a literal interpretation of the scction the requirement ol membership ol a politcal party
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1s relevant up (o election and not therealier while the Delendants contend that 1t 1s a continuous

requirement which is relevant even alter election o oflice.

Some 15 years ago in the case ol A/ Peoples Congress vs Minisuy ol Social Wellare SC
No.4/96 (Judgment delivered in October 1999), this Court had (o interprel certain provisions of
the Constitution and came to the conclusion that the provisions cannot be construed in isolaton,
one from another. The then Chief Justice, Desmond Luke, CJ., cited the words of Lord
Halsbury .. C. in Leader vs Duff&y 13 A. C. 294 at 301 when he said “SBur [ - oree that you must
look at the meaning of the instrument taken s whole i order o give ellec, i1t be possible (o
do so, to the imention of the framer of it.” In support ol this common sense approach which
mterprets statutory provisions i the light of their context and purpose, Laws L. J. in Oliver

Ashworth (Holdings) Lid vs. Ballard (Kene) Led [1999] 2 All R, 791 had this to say:

It is nowadays mislcading - and perhaps it always was (o scck to draw a rgid distinction
between literal and purposive approaches (o the mterpretation of acts of parfiament.  The
diflerence between the purposive and lieral construction s m truth one of degree
.......... wthe real distincuon lics i the balance 1o be struck, in the particular case,
between the literal meaning of the words ()H the one hand and the context and purpose of

the measure in which they appear on the other”

In the Ghanaian Supreme Court case of Agver Twwain vs. Auorncei-General & Akweter [2005-

2006] SCGLR 782 at 757, Dr. Date-Baly, JSC put the sk belore the Court in the [ollowing

lerms:

In nterpretng consttutional language, onc should ordmartly start with a consideration ol
what appears (o be the plan or literal meamng of the provision. But that should not be the
end of the process.  That literal meanmg needs (o be subjected (o further scrutingy and
analysis to determine whether 1t is a meaning wiicl makes sense within its context and in
relaton to the purpose ol the provision in qucston. In other words, the mitial superticial

meaning may have (o yield to a decper meaning clicited tirough a purposive mecerpretation.

One feature of the 1991 Constitution of Sierra Leone is that party political afliliation is a sine

qua non for the positions of President and Vice President. I have come to this conclusion [rom
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sections {92) (), 35, 41 and 54 (2 ol the Coustitution and the Public Elections Act,

2012 There is no provision in the Consttution lor a president or vice president (o run lor office

as an independent candidate.  Sections 49(1) and 54 (2) (a) and subscction (3) inform me that
both the President and Vice President must be members of a political party. This is the basis on
which they arc clected and deemed 10 be elected respectively. I am correct in coming to this
view, the appropriate question to ask is whether such alliliagon is limited (o the period up to the

election to these-offices or is such an alliliation necessary throughout the period of their tenure

in office? When section 41 of the Constitution is read holistically with the other provisions

mentioned, I opine that party political alfiliation of both the President and Viee President is a
prerequisite for holding such positions.  This s the context in which this Court should

endeavour (0 determine the scope ol scctuon 41 of the Constitution, tme-wise. What was the

purpose [or which the drafiers ol the Constitution mcorporated the qualilications mentoned in

section 41 in dealing with the qualifications (or (he ollice of Vice President in section 54 (2) (b)?

Why should those qualifications be limited to the time of clection and no further? As [ have

considered these questions, [ have come to the conclusion that there is no logical reason why

those qualifications should be so limited and that was not the intention ol the drafters of the

Constitution. It is absurd and tlogical to come (o a dillerent conclusion. The need (o avolid

absurdity in inte

g statutory provisions has always been recognized by the courts and I hold

that this Court should avoid any absurd interpretation ol the relevant constitutional Provisions.

Truth 0 be old, there is no provision n the Constitution which .‘&Qfﬁ.@hy)iml 1 lerms,

empowers the President 1o relicve or remove (he Vice President [rom his duties and ollice.

Assuming (without conceding) that this is so on a literal mterpretation of the Constitution, the

Defendants through their Counsel have argued that this 1s not the end of the matter because on
a purposive interpretation ol the several provisions ol the Consltution, the intention of
Parliament is that section 41 lays down 4 qualilications [or the positions of both the President
and the Vice President. This in my considered opinion is based on section 54 (2) (b) ol the
Constitution (cited supra) as lar as the Vice President 1s concerned. I note that section 54 deals
with the position of Vice President as is stated in the marginal-note to the section. Section 41
deals with the President but the qualifications mentioned in this section relating to the President
are expressly incorporated as the qualilications for the oflice of Vice President without any time
limitation. Sectiom 54 (2) (h) states thal a person shall not be qualilied o be a candidate for the
office of Vice PreSIdcnt (emphasis mine) unless he has the qualilications specified in section 41,
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The qualifications are those cumulative items numbered (2) to (d) in thal section. In other
words, anyone who should occupy the oflice ol Vice President must have all of those
qualifications, both for his clection to the office and during his tenure in office. The subsection
does not say that a person shall not be qualificd 1o be a candidate lor “clection to the office of
Vice President” but simply that he shall not be qualified (o be a candidate “for the office of Vice
President”. The word “candidate” by delinition is not exclusively limited, in my view, to the
time of the electon and no (urther. The Oxford Dictionary of Lnglish, 3" Edition at page 253

delines this common word “candidate” as follows:

A person who applics for a job or is nominated lor clection, as in the example, candidates
applying lor this position should be computer-literate; a porson (aking an examination, as in
the examnple, an A-level candidate; a person or thing regarded as suitable for or Iikely to
recetve a particular fate, (reatment, or position, as in the example, she was the perlect

candidate lor a brography.

Based on the 3" dehinition of “candidate”supra, 1 interpret section 54 (2) (b) alongside section 41
ol the Constitution as saying thal a person shall not be suitable lor the positton ol Vice President
unless he 1s (a) a citizen of Sicm} Leone; (b) a member of a political party; (¢) has attained the
age ol forty years; and (d) is otherwise qualilied (o be a member of Parliament. That suttability
for the office of Vice President extends beyond his/her election o office. Did Parliament intend
that the Vice President should only be qualilied for the office at lhc. tume of the elecuon and no

longer, thereafter? 1 think not and 1 so hold.

I note that nowhere in section 54 (2) is the word “clection” used as in the case of the opening
sentence ol secuon 11 which refers 1o the President. That opening sentence, in my view, 1s not
part of section 54 (2) (b). This section does not say that a person shall not be qualified for
election to the office of Vice President unless he has the qualifications specified in section 41.
The absence of the words “for clection” informs me that this subsection does not deal
exclusively with the period belore election.  Consequently, T hold that section 54 (2) (b) is not
dealing only with the tume ol election of the Vice President in spite of the lact that the word

“candidate” is used.

S

20



Let me further illustrate the scope of section 54 (2) () alter the mcorporation ol the cumulative
and qualifying requirements in section 41 of the Constitution. I have no doubt that none ol my
compatriots whether in-country or in the diaspora would arguce with any conviction that a non-
Sierra Leoncan (according to the Constitution) can be President of Sierra Leone. Where does
the conviction that this is so, found in the Constitution? | opine that it 1s scetion 41 of the
Constitution that makes citizenship a requirement for the position ol President cither expressly
or by imncorporation ol section 75 of the Consttution. Il the Plaingdl is right that the
requirements in section Al are not continuous lor the position of President of Sierra Leone (and
by virtue of section 54 (2) (b) for the position ol Vice President), but are only limited up to the
time of election, it would mean that once a president has been clected, he can for example
during his tenure as President, renounce his citizenship.  Such renunciation ol ciizenship is a
right or privilege granted (o him under our citizenship laws, alter which election (in the scenario)
he can continue (o remain President ol (he country. [l he exerases that right or privilege, it
cannot amount in my opinion, to a violation of the Constitution as mentioned in section 51 of
the Constitution for at least 2 reasons. Firstly what he has done is lawful under a specific Act of
Parliament (that is the Sierra Leone Citizenship Act, 1973 Act No. 4 ol 1973 as amended) and
cannot at the same time be violating the Constitution. Sceondly, 1t cannot be a violation ol the
Constitution based on the PlaintilPs contention as lar as membership ol a political party is
concerned, as the requirements (which includes citizenship) in section 41 (according o the
Plainafh) do not establish continuous obligations for the position of Vice President alter election
to the office. Either these cumulative requircments in section 41 are continuous during the
currency of the offices ol President and Vice President or they are not. It as I have held, they
are continuous and any one ol them is not present al any ume, then the holder is not qualilied

lor the office.  His qualilication for the ollice does not end at the time ol his election, but must

be so qualified (iroughout his tenure in ollice.

In my judgment the positon in relation o the requirement ol citizenship is equally applicable (o
the requirement of membership of a political party. The requirements are cumulative. The
abscncee of any one ol these requirements renders one incligible for the positon of President or
Vice President. In the Plaintfls case, he was expelled from the political party under whose
banner, he was designated a candidate for the oflice of Vice President. He did not resign from
the party, so that losing his membership was not his voluntary act and so a violadon ol the
Constitution. It cannot be said that he “committed” any act. Whether or not he ought o have
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been expelled from the Party is not an issue belore the Court. In my opinion therefore, both

sections 50 and 51 of the Constitution are mapplicable in resolving the issue before the Court.

The situation that the Plaingff found himself is not one of the circumstances for removal from

office dealt with in those two scctions of the Constitution.  Losing one’s membership of a

political party is ncither mental/physical incapacity (section 50) nor is it a “violation” ol the
Constitution or a gross misconduct in the performance ol the [unctions of his office (section 51).

The word “violation” connotes some act on the part ol the violator.

Once a Vice President loses one of the qualilications specilied in section 41 of the Constitution,

the next logical question deals with (he manner in which the vacancy is 1o be lilled. Does the

loss of that qualification mean that the loscr can no longer hold office as Vice-President? 1If so,

who or which body should be responsible for relieving him of his dutics and office? The role of

Parliament is limited in the situation of removal from olfice to the provisions of sections 50 and

51 of the Constitution which in my opinion do not apply o the situation of the PlainG(T losing

one of the qualilying requirements lor hus office. Counsel for the 1st Defendant has [orcelully

argued that section 55 ol the Constitution which deals with “vacancy in the olfice of Vice

President” is not exhaustive and (hat once a siting Vice President loses any one ol the

qualifications for his office as found in scction 41 ol the Constitution, a vacancy 1s thereby
created. This is where 1 believe the purposive interpretation of this provision of the Constitution

is helplul in determining the legal meaning of the enactment. The facts of this case arc not

expressly covered by section 55 ol the Constitution. It1s the combined ellect of other provisions

ol the Consttution (namely sections 54 (2) (b), and 41 together with 54 (5) which has created a

situation not covered by section 55, dealing with vacancy in the ollice of Vice President. The

informed interpretation rule (which is a rule under Common Law) enjoins the Court to “nfer

that the legislator, when setdine the wording ol an cnactment, intended it to be a lully informed,
(=] (=3 (o] -

rather than a purcly literal mterpretation.” See Halsbury’s

para. 1414,

aws ol LIngland, 1" Edition,
The editors of this work [urther state in paragraph 1484 that “/t Js one of the

linguistic canons applicable (o the construction of legislation that an Act 1s (o be read as a whole

so that an cnactment within 1t s (o be treated not as standmg alone but as falling (o be

merpreted m its context as part of the Act.” 1 opine, in line with the above propositions, that
the provisions in scction 55 are by implication modilied by the provisions in sections 54 (2) (b)

and 41 of the Constitution and thus give rise o the power (o appoint a Vice President under
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section 54 (5). This in my Judgment is a proper and legitimate role of the Court in arrving at

the legal meaning of the relevant constitutional provisions.

Section 40 (1) ol the Constitution read in tandem with section 538 (1) and (4) of the Constitution

is relevant in determining who or which body 1s responsible for lilling the vacancy that 1s created
by giving an interpretation in accordance with (he mformed interpretation rule. [ have come to
this conclusion bascd on the facts that Sicrra Leone subseribes o the system of separation of
powers and that the Legislature has been given, as noted above, a limited role as far as removal
ol the Vice President [rom office js concerned.  In section 10 (1) ol the Constitulion, the
President is described

53 (1)

as inter aia, “the supreme exccutive authorily ol the Republic”. Section
states that “subject to the provisions ol the Conslitution, executive power in Sierra Leone

shall vest in the President and shall be excreised by him direetly...”. Section 54 (4) cited supra

gocs on to state how the lunctions ol the President are (o be construed with reference to his

powers and dutics in the exercise of the exccutive authority of Sicrra Leone. When read

holistically, these provisions inlorm me that the President is the highest executive authority in
Sierra Leone and his executive powers are only limited by the Constitution. Counsel [or the

Plamull and the Delendants have given dillerent interpretations 1o the powers ol the President

under section 40 of the Constitution as noted supra. My own view ol the matter is that when this

scction under which the President relicved the Viee President of his duties and oflice 1s read

alongside the provisions in section 53 (1) and (4) of the Constitution, I hold that the President is
adequately empowered (o relieve his Principal Assistant (the Plaintifl) in circumslances where he
has lost one ol the qualifications for holding ollice as Vice President.  This is particularly so

when the consequence that should lollow, alter he lost the said qualification under section 11, 1s

not expressly dealt with by the Constitution and the Legislature at the moment does not have

powers (o act in those circumstances (o resolve the PlainGlls complaint. [ hold that there is no

provision in the Constitution which curtails (he powers and duties ol the President in the
excrcise ol the executive authority of Sierra Leone in respect ol the vacancy in the ollice of Vice
President that arose when the Plaintll lost one of the qualifying requirements lor his ollice.
As far as the decision in the Atku Abubakar case is concerned on which Counsel lor the

Plaindll has placed much emphasis both in the Statement ol the Plaintifl’s Case and in oral
arguments, 1t is important to note that while the Nigerian Supreme Court on appeal was

answering the questions posed in that action in (he light of the 1999 Nigerian Federal
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Constitution, we arc called upon Lo answer the 2 specilic questions set out in the action in the

light of the Constitution of Sierra Leone, Act No.6 ol 1991. The provisions of the Constitution

which we have to consider and mterpret are different in terms from the provisions in the

Nigerian Constitution which were considered in the Atiku Abubakarr case as can be discerned
from the differences in the questions sct out for determination in the respective cases. It is my
view that this Court is not obliged 0 lollow the decision or reasoning in the Nigerian case

without reference 1o the issue that 1s belore us. I hold that the combined ellfect ol sections 54 (2)

(b) and 41 together with section 54 (5) of the Constitution which call for inlerpretation in this

casc, was not the issuc before the Nigerian Supreme Court. 1 further hold that it was never the
intention of Parliunent in cnacting the said provisions that a non-Sierra Leonean can contest for

and hold the position of President of the independent and republican State of Sierra Leone, II'l

am right in this view, | equally hold that it was not the intenton of Parliament that a candidate

can contest for and hold the position of President (or Vice President) if he is not a member of a

political party. Both cumulative qualifying requirements are lound in section 41 of the

Constitution and the Court is called upon to determine the import of one of them (membership

of a political party) so as to answer the questions sct out in the action. This was not the issue in
the Nigerian case.

Further, while it may be true 1o say that section 143 ol the Nigerian Constitution is similar to

scction 51 of the Constitution, there are signilicant differences which alfeet the outcome jn
interpreting the said provisions. I reproduce relevant portions ol the said provisions lor

purposces ol comparison:
Section 143 (1) and (10) of the Nigerian Constitution states as tollows:

(1) “The President or Vice President may be removed [rom ollice in accordance with (he

provisions ol this section.

(10) “No proceedings or determination ol the Panel or ol the National Assembly or any

matter relating thereto shall be entertained or questioned in any court.”

*Section 51 (1) ol the Constitution, on the other hand, states in part as [ollows:
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“II notce in writing is given to the Speaker signed by not less than one-hall of all the
Members ol Parliament of a motion alleging that the President has committed any violation
of the Constitution or any gross misconduct in the performance of the functions of his office
and specifying the particulars of the allegations and proposing that a tribunal be appointed

under this scction o investigate those allegations, the Speaker shall "

[t 1s dear from the various judgments delivered by the Ni erian Supreme Court Justices that
8 ) g :
section 143 (1) cited suprawas pivotal in the decision reached in that case. For example, his
Lordship Akintan JSC who gave the leading judgment said, alter quoting Section 143, “it 1s clear
g g judg , juoting
from the above provisions ol scction 143 of the Constitution that the process leading to the
removal of the President or Vice President is cuatrely that of the National Asscinbly.” Later in
the same judgment he said “7%e marginal note (o the section reads thus: “Removal of Presicdent
from oflice” and the section reads, inter alia, thus: “The President or Vice President may be
(.}
removed from office in accordance with the provisions of the section....”We do not have such
provisions in our Constitution. Section 51docs not state t the President may be removed
from office in accordance with the provisions ol that scction simpliciter, nor docs the marginal
note indicate that its provisions are dealing with removal of the President from ollice as in the

Nigerian case. The Constitution does not oust the Jurisdiction ol the courts in the process of

calling into question the misconduct of the President (and the Vice President) as it does in
Nigeria.In this case before the Court, the issuc is not the gross misconduct or violation of the
Constitution by the Plaintff in the performance ol his functions while in olfice. The ssue is the
lact that while serving as Vice President, the Plaintll lost one of the qualilying requirements for
holding the olflice. The power o appoint a vice president in Nigeria is subject to the approval of
the National Assembly (see section 146 (8) of the 1999 Nigernan Constitution). There is no such
obligation in the Sierra Leone Constitution (sce section 54 (5) of the Constitution) where the
office of the Vice President has become vacant in circumstances which are not covered on an

holistic and purposive interpretation of the Constitution,

Itis also clear from the judgments in the Nigerian case that their approach m interpreting their
Constitution is the literal approach.  Alier staung  that the Indian approach to statutory
mterpretation is the literal approach, his Lordship Akintan JSC said as (ollows: “The approach of
our courts In iterpreling statutes and the constitution is the same as declared above, This court

had stated the position in numerous cases.” The approach to interpretation that has been
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adopted in interpreting the Constitution in recent Gmes is that ol the purposive

I have adopted in this ¢

approach, which

ase in order Lo give an holistic interpretation ol the several provisions

which are relevant o the issue before the Court.

For the foregoing reasons, 1 answer the questions in the action herein as |

12

4.

ollows;

On an holistic and purposive mterpretation of the several provisions of the Constitution of

Sicrra Leone, Act No.6 of 1991, in particular scetions 54 (2) (b), and 41 together with section

a1 (5) thereol, I answer question (1) (4) set oul in the Plainull’s Originating Notice of Motion

i this action in the allirmative and hold that the President 1s empowered (o relieve the Vice

President of his ollice and dutics in crcutnstances where the Plaindgll as sitting  Vice

President has lost one of the qualifying requircments for holding his oflice. The procedure

set out 1n sections 50 and 51 of the said Constitution are mapplicable.

On an holistic and purposive mierpretation of the several provisions of the Constitution of

Sterra Leone, Act No.6 of 1991, in particular sections 40 (1) and 53 (1} and (4) thereof, 1

answer question (1) (b) set out in the Plaintils Onginating Notice of Motion in this action in
g 5 5

the affirmative and hold that the supreme exccutive authority of the President includes a

power to relieve the Viee President of his office and dutics in circumstances where the
procedure set out in sections 50 and 51 ol the said Conslitution are inappl

Plainull as Vice P

icable and the

resident has lost one of the qualilying requirements for holding his ollice.

That the reliels prayed for by the PlainG(l are refused.

That the partics bear (heir respective costs ol the action.

THE HONOURABLE MR JUSTICE, V.V. THOMAS
ACTING CHIEF JUSTICE

rs
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HONOURABLE JUSTICE N.C. BROWNE-MARKE

JUSTICE OF THE SUPREME COURT

PLAINTIFF’S ORIGINATING NOTICE OF MOTION

The Plainafl” has come to this Court by way of Originating Notice ol Motion dated
Application herein dated 20" March, 2015, (hercalier, “PlaintfPs Action”). As 1 stated in
my mterlocutory judgment delivered on 5" May, 2015, this Action raises issues of

immense importance for our jurisprudence.

The Moton is made pursuant o Scctions 124 and 127 ol the Constitution of Sicrra

Leone, 1991 - herealier, “the Constitution.” Tt seeks the determination of the following

questions:

(1) Whether the Constitution of Sierra Leone empowers the President “to relicve the
Vice-President of his office and duties” in any way other than by the procedure set out

in Sections 50 and 51 of the sad Constitution?

(2) Whether the “Supreme executive authority” of the President mentioned in Section
40(1) of the Constitution of Sicrra Leone includes the power to “relieve the Vice-
President of his oflice and dutics”, other than by the procedure set out in Sections 50

and 51 of the said Constitution?

II' the answer o the questions above is No, then the Plaintll seeks the following

[urther reliels:

(1) F()Fd Declaraton that the Public Notice announcing that the Vice-President
had been relieved of his dutics and office  (Ixhibit A herein) s
unconstitutional, null and void, and ol no effect.

(1) For a Declaravon that the appointment of Victor Bockaric Foh as Vice-
President of Sicrra Leone is also unconstitutional , null and void, and of no

effect.
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3.

() For an Injunction restraining the said Victor Bockarie Foh [rom acting in the
Ollice ol Vice-President ol Sicrra Leone, pending  the hearing and
determination of this action.

(iv) For a Declaraton that the Flected Viee-President of Sierra Leone (the PlainGil
herein) remains in Office as Vice-President thereof unless and undl removed
[rom Oflice as required by Sections 50 and 51 of the Constitution ol Sierra

[.cone.

The Plaintfl further states that the capacity in which he brings this action is as (i) a citizen

of Sicrra Leong; (i) Elected Vice-President of Sierra Leone.

PLAINTIFF’S AFFIDAVIT

The Plaintifl’s suit or action is supported by an aflidavit deposed and sworn (o by himsell

on the same day, 1.e. 20" March, 2015. In i, he deposes Lo the following matters:

3.

n

b.

That I am the Plainulf in the action herein.

That T was clected by the people of Sierra Leone (o the office ol the Vice-President
on the same ticket with President Ernest Bai Koroma in 2007, and again in 2012,
That I continued in my office as Vice-President until 17" March,2015 when 1 heard
on the SLLBC Radio and Television that the President had relieved me of my dulies
and from the oflice of Vice President of Sierra Leone. A copy ol the Press Release
issued from State House is exhibited hereto and marked #A”.

That T was totally taken aback and astounded, and 1 unmediately sought the advice of
my lawyers, as a result of which I issucd a Statement on the [8* March,2015, stating
inter alia, that my purported removal from oflice is both Unconstitutional and
Unlawful. A copy ol the said statement is exhibited hereto and marked “B.”

That on the same 18" March, 2015 4 Former Vice-President and Auorney-General,
Dr Abdulai Contely, wrote an open letter to the President supporting my position that
my purported removal [rom ollice was Unconstitutional. A copy thereol is exhibited
and marked “C”,

That on the same 18" March, 2015 the Sierra Leone People’s Party (SLPP) also
1ssued a statement supporting my view (hat my purported removal from olfice was

Unconstitutional. A copy thereof is exhibited hereto and marked “D”.
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That in complete disregard of all the views expressed by people right across the board
against the action of the President, on the 19" March,2015 it was announced that the
2" Defendant Victor Bockaric Foh had been appointed Vice-President and sworn-in
to the said office.

That I have been advised by my lawycrs, and verily believe that the President has no

pow

Vice-President except by the procedure set. out in Sections 50 and 51 ol the sad

Constitution, or (o appoint someone clse in my stead when due process has not been

followed.

9. Ttherefore ask this Court for the reliefs prayed for accordingly.

[ shall now turn my attention (o the exhibits. Lixhibit “A” 1s a copy ol the press release. It
) Py

reads:

“On the 6" day of March 2015, the National Advisory Committee (NAC) of the All
Peoples Congress (APC) ook a decision (o cxpel Alhagi Samuel Sam Sumana from the
APGC; and by leuer dated 6" day ol March 2015, Alhap Samucl Sam Sumana was duly

expelled from the APC.

The President of the Republic of Sicrra Leone, as guardian of the Constitution of Sierra

Leonc pursuant to Section 40(3) of the Constitution of ‘Sicrra Leone Act No. 6 of 1991

A et No—b-odd 09, | have taken note of the decision
(and) the public will recall, and I have also taken note of the fact ihat on Saturday
March, 14, 2015, Alhyi Samuel Sam Sumana sought asylumn from a forejgn embassy

demonstrating a willingness (o abandon his duties and ollice as the Vice President of our

beloved Republie,

And whercas Alhaji Samucl Sam Sumana is no longer a member of a political party in
Sierra Leone and therefore does not have the continuous requiremnent (o hold oflice as
Vice President of the Republic of Sicrra Leone, provided for in Section 21(h) ol the
Consttution of Sierra Leone Act No. 6 of 1991, I hereby relieve Alhai Samucl Sam
Sumana of the duties and from the office of Vice President of Sierra Leone with
unmediate cflect, pursuant o my supreme executive authontty as President of the
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Republic of Sicrra Leonce as enshirined i Section 10(1) ol the sard Consttution of Sierra

Leone.

L am in consultations with the leadership of the A PC, the party under whose ticket I was
clected President, i relation (o the appomtment of another person as Vice President. [
shall appoint and announce the name of the Vice President ol Sicrra Leonce, shorly,

pursuant (o Section S4(5) of the Consttution of Sierra Leone Act No. & of 19917

ASYLUM SEEKING AND DIPLOMATIC IMMUNITY

Itis quite apparent [rom the wording of (he notice, that (wo issucs precipitated the action
ol the President: first, the Plaintfl had been expelled Irom the governing party, the APC,
and so did not belong to a political party any longer; this was a requirement ol Sub-
Section 41(b) of the Constitution, and, according to the press release, was a continuous
requirement; sccond, the Plaintfl had sought asylum in a foreign embassy, and thereby
expressed a willingness to abandon lis position as Vice President, and the President
therelore had o act quickly and decisively i order (o avoid an impasse in which the
office ol Vice President might remain unoccupied, indefinitely, The particular foreign
embassy has not been mentioned, but there is the implied averment that such a move on
the part—ol—the Plaintiffl would have caused grave cmbarrassment and - scrious
conscquences [or governance issucs in the country. The Plaintfl admits the expulsion,
but has said nothing about whether indeed, whilst occupying the oftice ol Vice President
ol this country, he had for whatever reasons, sought asylum in a foreign embassy. Foreign
diplomatic missions and their premises in Sierra Leone, are accorded [ull diplomatic
immunity. Section. This is the ellect of the Diplomatic Immunities and Privileges

Ac,1961. Sub-Section 3(1) of the Act reads, as follows:

“Subject to the provisions of this Act cvery loreign envoy and every foreign consufar
oflicer........... shall be accorded mmumunity from suit and legal process and mviolability of
residence, oflicial premises, and oflicial archives (o the extent to which they were
respectively so entided under the law in force in Sicrra Leone unmediately belore the

passing of this Act.”



This Act was passed (o give ellect to the Vienna Convention on Diplomatic Relations,

1961 to which Sierra Leone is a party. Article 22 of the Convention states:

“1. The premuses of the mirssion shall be imviolable. The agents of the recerving State may
not cnter them, except with the consent of the head of the mussion.

2. The receiving State 1s under a special duty (o take all appropriate steps to protect the
premises of the mission against any intrusion or damage and (o prevent any disturbance
of the peace of the mussion or impairinent ol its dignity-

3. The premises of the mission, their furnishings and other property thercon and the
means of transport of the mission shall be immme from scarch, requisition, attachment

or cxccution.”

So, the sitwation which according o the press release had arisen, was that our country’s
Vice President had gone to a place where no one, not even the President, nor our Courts
would be able to exercise ;m}; form ol authority over him. And this was done 8 days alter
he had been expelled from the party which had taken him to the office of Vice President.
And, as [ have stated above, the Plaimtifll has not said anything about this allegation. The
press release was extubited by him o hus affidavit which was recly deposed and sworn o
by him, and 1t must be taken therelore, that he is [ully aware ol its contents. And as he
has not denied its contents, or, any part ol 1(, it must be taken that he admits the whole of
it. The secking and granung ol asylum to anyone, not being a citizen ol the country in
whose forcign mission the asylum is sought, could be embarrassing o the host country, as
15 evident in the ongoing saga relating o the seeking ol asylum by Julian Assange in

Lucador’s embassy in London.

Lxhibit B, is a copy of the Planti’s statement issued to the public. There, he asserts that
his removal from office was unconstitutional as, in his view, the President had no power
(o relieve him ol his dutics, and that the ollice ol Viee President could only become
vacant in the mstances set out in Section 35 ol the Consttution. He asserts also that the
President’s action was unlawlul in that he, the Planull, had been elected by the people ol
Sierra Leone to the ollice of Vice President. This statement was issucd a day after the
press release, exhibit A, was published. Again, there 1s no rebuttal ol the asylumn

allegation.



HON DR ABDULAI CONTEH’S OPEN LETTER
.

Lxhibit C, is a copy of the open letter written by the Hon Dr Abdular Conteh, one time,
Attorney-General and Mmister ol Justice ol Sierra Leone, between April, 1987 and
October, 1991, and a very illustrious one at that, I must say. [ can attest to this as one
who worked as a subordinaie State Counsel under him: he later became 1% Vice -
President and Minster ol Internal Aflairs between October, 1991 and April,1992; and
then later, Chicl Justice of Belize, and presently a Justice of Appeal in the Fastern
Caribbean States Court of Appeal. As I have said carlier, Dr Abdulai Conteh is highly
respected m the legal world and he was once of the members of the Constitutional Review
Commussion sct up by the late President Momoh to draw up the present Constitution.
He was also, as a member ol the Cabinet which submitted the Bill 10 Parliament [or
passage mto Law. And as a Member ol Parlimnent at the time, he also ook part in the
debates on the draft Constitution in Parliament. Dr Conteh asserts that since, 1991, the
position ol Vice President has become clective, and no longer appointive as was the case
under the 1971 and the 1978 Constitutions, respectively. The basis ol that postulate, is
that the Vice President is elected by the electorate. Interestingly, when one studies the
Constitution carelully, one would note that though there are copious relerences o the
election of the President in Sections 40, 41, 42, 13, 44 & 45, there is no independent
reference to the election of Viee President, save as stated below, nor, is there a separate
clection for the office of Vice President. So let us look at how the Viee President comes

into office. Scetion 54 deals with this matter. It reads:

(1) There shall be a Vice-President of the Republic of Sierra Leone who shall be the Principal
Assistant to the President m the discharge of his executive lunctions.
(2) A person -
(@) Shall be designaied a candicdate lor the office of Vice President by the Presidential
candrdate belore the Presidental election;
(h) Shall not be qualilied o be a candidate (or the oflice of Vice President unless he
has the qualilications specified i section 1.
() A candidate shall be deemed (o be duly elected as Vice President il the candidate
who designated him as candidate lor clection to the ollice of Vice President has been

duly elected as President in accordance with the provisions ol Scction 42,



HON DR ABDULAI CONTEH’S OPEN LETTER
3.

Iixhibit C, 1s a copy ol the open letter written by the Hon Dr Abdulai Contely, one time,
Attorney-General and Mmister ol Justice ol Sierra Leone, between April, 1987 and
October, 1991, and a very illustrious one at that, I must say. | can attest to this as one
who worked as a subordinate State Counscl under him; he later became 1* Viee -
President and Minster ol Internal Aflairs between October, 1991 and April,1992; and
then later, Chicel Justice of Belize, and presently a Justice of Appeal in the Fastern
Caribbean States Court of Appeal. As I have said carlier, Dr Abdulai Conteh is highly
respected m the legal world and he was onc of the members of the Constitutional Review
Commussion sct up by the late President Momoh to draw up the present Constitution.
He was also, as a member ol the Cabinet which submited the Bill (o Parliament for
passage mto Law. And as a Member ol Parlinent at the time, he also ook part in the
debates on the draft Constitution in Parliament. Dr Conteh asserts that since, 1991, the
position ol Vice President has become clective, and no longer appointive as was the case
under the 1971 and the 1978 Constitutions, respectively. The basis ol that postulate, is
that the Vice President is elected by the electorate. Interestingly, when one studies the
Constitution carelully, one would note that though there are copious relerences o the
election of the President in Sections 40, 41, 42, 13, 44 & 45, there is no independent
reference to the election of Viee President, save as stated below, nor, is there a separate
clection for the office of Vice President. So let us look at how the Viee President comes

mto oftice. Scction 54 deals with this matter. It reads:

(1) There shall be a Vice-President of the Republic of Sierra Leone who shall be the Principal

Assistant to the President m the discharge of his executive lunctions.

(2) A person -

(@) Shall be designated a candidate [or the oflice of Vice President by the Presidential
candidate belore the Presidental election;
(D) Shall not be qualilicd o be a candidate for the oflice of Vice President unless he
has the qualilications specified in section 11.
(%) A candidate shall be deemed to be duly elected as Vice President if the candidate
who designated him as candidate lor clection to the oflice of Vice President has been

duly elected as President in accordance with the provisions ol Scction 42,
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In other words, a candidate cannot become Vice President independendy, or, on his
own. He can only be deemed (o be elected 1l the person who designated him as
candidate for the office of Vice President, wins the Presidential clection. So, whilst the
President 1s ‘clected according o Sub-Scction 42(3) ol the Constitution, the Vice
President 1s deemed 1o be clected according (o Sub-Section 54(3) thercol. Another
distinction between the two ollices 1s that Sub-Scction 12(1) of the Constitution statcs

that;

“A Presidential candidate shall be nominated by a political party.”
But when it comes o the case of the Viee President, Sub-Section 54(2)(a) quoted above

stales thal:

“A person shall be designated a candidate for the oflice of Vice President by a

Presicdential candicdate before a Presidential clection.”

The party nominates the Presidential  candidate, but the Presidential  candidate
‘designates’ the candidate lor the oflice ol Vice President. It [ollows that the oflice of Vice
President 1s not truly and exclusively elective as opposed (o being appointive, as argued
by Hon Dr Conteh. In the [inal analysts, it 1s the person elected o the office ol President
who determines the person who will eventually become Vice President. According to
Scetion 41(b) of the Constitution, both Presidential candidate and candidate for the office
of Vice President, must belong to a political party. The evidence presented by the

cllapt s that as ol 6" March, 2015 he did not belong (o any, not just a, polidcal party.

Could he therefore continue to hold ollice?

Hon. Dr Contch argues turther down the first page of exhibit C that:
...... alicr I October, {1991, when the natonal Constitution became operational, the
people ol Sicrra Leone supulated and granted to themselves the right (o have a say as to

who shall be therr Vice President.”

When examined carefully, this statement docs not appear to be in strict accordance with
the express provisions of Section 54 set out above. And if, as Hon Dr Contch has

postulated, that the people of Sierra Leone as of 1" October,1991 had arrogated to
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I1.

themselves the right to decide who should be Vice President, this right seems to have

been at variance with Sub-Section 178(3) of the Constitution which slales:

“The oflice of Vice-Presidents under the exrstmg Consutution shall remain in force until

the first dissolution of Parfiament under this Constitution.”

Hon Dr Conteh was himsell appointed to the office of 17 Vice-President by President
Momoh pursuant to this Constitutional provision alter the Hon A B Kamara retired from
office, and the late Hon Salia Jusu-Sherift had resigned [rom the Government as 2" Viee

President. Prior to this, Hon Dr Contch had been Just Attorney-General & Minister of

Justice. So, it was not a casc ol his continuing in oflice. It [ollows therelore, that even after

the ~ Constitution had been passed, the position of Vice President or Vice Presidents
remained appointive in that scnsch)t unul the dissolution of Parliament, because that

Parliament was not dissolvcr;y'— there was a military imcrrcg*xmm) but untl the first

clection under the Constitution in 1996,
On the last page ol his leter, Hon Dr Conteh states:

“Therelore, reliance on the expulsion of the Vice President from the APC as a warrant
lor lus removal from oflice can find no Justification in the textual provisions of the
Constrtution. Mcmbership of a political party is a qualification for clection to the office,
but nowhcre is it stated in the Constutution that membershup or continumg membership

1s a necessary qualilication or coterminous witl continuing or remaiung i oflice.”

If Hon Dr Conteh 1s right, then it follows logically, that the President could himself cease
to be a member of the APC which nominated him as a candidate in the 2019 Presidential
clection, but sull remain President. Was this the true intent of the [ramers of the 1991
Constitution? It scems to me that the whole cthos of the Constitution is that o hold
olfice as President or Vice President, but not Minister ol Government, one must belong
to a political party. To look at it [rom another view-poinl, an independent candidate or
one who does not belong to a political party, cannot contest a presidential election.
Scetion 41 of the Constitution makes this clear. Is it sensible then to argue that one can

remain a President i’ one no longer belongs (o a Political parly? 1 think not. But the

e
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question which still remains to be answered is that ol the removal [rom oflice which Hon
Dr Conteh argues, cannot be done by the President as (o do so would, in his words, on

“

the last page of lus letter, “..... deleat, disappoint and render nugatory the people’s will,”

The last exlubig, 1s “ID” which is a copy of a press statement issucd by the SLPP. As 1 said
i the carlier Judgmeny, it is not as weighty and intellectual as Hon Dr Conteh’s letter, but

it makes the same point: the Plaintifl’s removal from office was unconstitutional.

PLAINTIFIF’S STATEMENT OF CASE

13.

[1.

On 30" March, 2015 the Plaindll filed his Statement ol Case as required by Rule 90 of the
Supreme Court Rules, 1982 - herealter “SCR,1982”. I shall proceed (o summarise his
arguments. The Plainull was elected Vice President in 2007 and again in 2012 together
with the President under the banner of the APC. T have already made my views clear on
this whole notion of clection ol the Vice President. The Plaindff was relieved of the
duties of the office on 17* March, 2012. No official communication of this decision was
sent to him. He went on to publish the press release dated 18" March,2015. On 19"
March, 2015, the President appointed Mr. Victor Bockarie Foh in his place. Mr Foh had
assumed ollice and was holding himscll out as such. He submuts that he was elected by
the people of Sierra Leone in 2007 and again in 2012, Section 55(c} of the Constitution
read together with Scections 50 and 51 thereof, scts out the circumstances in which he
could be removed from office. In removing him from office, the President had purported
to exercise his Supreme Executive Authorily conlerred on him by Sub-Section 40(1) of
the Constitution. He submits therelore, “...... that Section A0(1) does not make any
provision for the President to relieve the Viee President ol his position [or any reason
whatsoever, and no such words are to be found therein. It is further submitted that
Section 40(1) 1s merely a general provision scting out the “style and titles” of the

President, and nothing more can be read into it.”

The Plantll’ submits further, that any act inconsistent with a written Constitution 1s an
amendment thereof, which 1s not permussible when there 1s adequate procedure for the
amendment of same. He cites in support of this submission the casc of ATTORNEY-

GENERAL v AKAR [1967-68] ALR SL 381 CA; and AKAR v ATTORNEY-
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GENERAL [1968-69] ALR SI. 274, P.C. He continues by submiting that the only
provision lor the removal of both the President and Vice President is to be found in
Sections 50 and 51 ol the Constitution, read together with Section 54(8) thereof, His
Counscl rclied on the maxim “Generalis Specialibus non derogant” - where there is a

specific provision, you cannot rely on a general one.

Another submission is that the President violated the Constitution and acted beyond his
powers by purporting to “relieve the Vice President of his olfice and duties” as there is no
such provision in the Constitution. He cites in support of this submission the Nigenan
Supreme Court case $.C. 31/2007 ATTORNEY-GENERAL OF THE FEDERATION
OF NIGERIA & OTHERS v ATIKU ABU BAKARR & OTHERS. In that case, the
purported removal of the Hon Atiku Abubakarr from ollice as Vice President ol the
Federaton, was declared unconstitutional, null and void and of no effect. A sentence

from the judgment of AKINOLA AKINTAN, JSC is cited:

“Unlike the Minssters, the President cannot remove the Vice President. The process ol
removal ol the President or the Vice President is provided lor in Section 143 of the
Constitution. It s througlr the process of impeachment which s o be conducted by the

National Assembly as set out in that Section.”

He submits further that Section 143 of the Nigerian Federal Constitution is very similar
to Scction 51 ol our Constitution. He submits therefore that the reasoning and arguments
of the Learned Justices ol the Nigerian Supreme Court are impeccable and that they
should be adopted by this Court. He refers (o the case ol the sacking of the Malawian
Vice President, Joyce Banda, by the then President, Bingu Wamutharika, but does not
cite the appropriatc Report. He asks this Court (o answer the questions posed in the
negative. He ends with a quote from LORD CAMPBELL in LIVERPOOL. BANK v
TURNER (1860) 30 L] Ch 869-381 where the learned Lord of Appeal in Ordinary said:

“w.lNo untversal rule can be lad down lor the construction ol statules, as (o whether
mandatory cnactments shall be considered directory only or obligatory, with an nplicd

nullification for disobedicnce. It 1s the duty of Courts of Justice to try to get at the real



16.

mtention ol the legislaure carclully attendmg (o the whole scope of the statute o be

construecl”

- On 8" April, 2015, two things happencd. First, the 1" Defendant filed his Statement of

Case through his Solicitor. Sceond, the Plaingll deposed and swore to a supplemental

allidavit in which additonal facts were deposed 1o, and o which were exhibited
additonal documents, not lorming part of his Statement ol Case. On 15" May, 2015
when Mr. J B Jenkins-Johnston, then lead Counsel for the Plantifl began addressing the

Court on the Plaintiffs action, he referred to this supplemental affidavit. Mr, Macaulay,
Counsel for the 1" Defendant informed the Court that it had not been served on him.
[nigally, on that day, the Court Ordered that it be served on Dclendants’ respective
Counsel, and gave the Delendants leave (o amend their respective staternents ol case, By
Notice of Motion dated 19" May, 2015 the 1* Defendant applicd for (& those Orders to

be set aside. This Court on I* June, 2015 made the following Orders:

ORDERS MADE ON 15T MAY, 2015

This Honourable Court Orders that the Registry must have served copies ol
the Supplemental allidavit in support ol the Originaling Notce of Motion on
the Defendants by end of day, Friday 15" May, 2015.

IL. This Honourable Court Grants leave pursuant o Rule 93 of the Supreme
Court Rules, 1982 (o the Plamtiff, to amend his Statement of Case, if he so
wishes, to rellect the additions he has clearly made to the same by way ol his
said Supplemental aflidavit. He shall file and serve the amended Statement of
Case not later than Thursday Ath June, 2015. Il he fails o file and serve such
amended Statement of Case, the said Supplemental affidavit shall not be used

by any party in these proceedings.

111 In the event that the Plaintfl does file an amended Statement of his case as
Ordered in sub-paragraph (i) supra, the Delendants respectively, are hereby
granted leave (o amend their respective Statements ol Case, and to lile and
serve the same not later than Monday 8 June, 2015.

Iv. No Order as to Costs.

37



17.

Alter these Orders had been made, Mr. Jenkins-Johnston said that he would wish to

comply with the Order of the Court. The hearing was adjourned o 10" June,2015. On 4"

June, 2015, Jenkins-Johnston & Co, then Plaintf’s Solicitors, filed a document intitled,

“Notice pursuant to Court Order.” It stated as [ollows:

113

Take Notice that consequent upon the Order of the Supreme Court made on Monday
the I' day of June, 2015 the Plandll does not mtend to amend lis statement of case as

lled on the 30" March, 2015

By virtue of this Notice, the Defendants were no longer entitled to amend their respective
statements ol case. The Plaintll’s case now depended on the un-amended statcment ol

case liled on 30" March, 2015.

MR MARGAI TAKES OVER AS LEAD COUNSEL FOR PLAINTIFF

18.

19.

On 10" June, 2015, Mr. Margai appearcd as lead Counsel for the Plaintfl, The line-up
was now, Mr. Margai, in the lead with Mr. S 3 Tejan-Sie [T, Mr. M P Folanah and Mr. R
B Kowa. Mr. Margai also informed the Court that he mtended to lile the appropriate
Notices ol Change and ol Appointment of Solicitors, and an application lor an extension
of time within which o amend the Plaintiffs statement of case. He therefore sought an

adjournment of the hearing which was granted.

_— . . : . o g . ~ir
The Application for an extension ol time was liled in duce course, and was on 15" July,

2015 dismissed [or the reasons set out in the Judgment ol the Learned Acting Chief

Justice. Hearing into the substantive Onginating Notice of Motion was [ixed lor 21" July,

2015.

MR MARGAI MOVLES PLAINTIFF'S MOTION

20.

Arguments did commence on 21" July, 2015 with Mr. Marga formally moving the
Motion afresh - as stated above, Mr. Jenkins-Johnston had indeed begun doing so. His
arguments were all recorded and a full ranseript has been made available to the Court

and o Counsel. My view is that oral arguments m this Court when exercising its original
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Jurisdiction are circumscribed by the statement of case liled by the party, as the Court is
entided to give judgment on the basis ol the respective statements ol case filed. This is the

effect of Rule 97(1) which states in part:

“The Court may, alier considering the statcment of the planutl’s case and of the
delendant’s case, the memorandum of agreed issucs and an - arguinents of law, decide to
deterinine the acuon and give judgment i Court on a lixed date without argurneit or

may appoinl & tme at which the partics shall appear belore the Court for further hearing

of the action.”

As regards the submission of a memorandum of agreed issucs, this was dispensed with at
the start as the questions posed [or determination were quite clear and unambiguous; and
in addition it was not requested by Counsel. So, the arguments advanced by Mr. Margai
in support of the Plamtifl’s case, were restricted to the arguments recorded in his
statement of case. I shall not set out in extenso these arguments. The Learmned Acting
Chiel Justice has done so, and 1 do not find it necessary to repeat the exercise. I shall

only deal with the salient [eatures of Mr.. Margai’s arguments.

MR MARGATI'S ARGUMENTS

He referred to all the relevant provisions in the Constitution, relevant to the issues in dispute:
Sections 49, 50, 51, 52 and 55. He referred to the Oxford Learners’ Dictionary for the meaning
ol the words “relieve” and “remove”. Their respective meanings are not in doubt or in dispute.
He said that the only way in which the Vice President could be removed [rom ollice or relieved
of his duties was as provided lor in paragraph (c) ol Section 55 ol the Constitution. He referred
to the allegation in the press release relating to the seeking of asylum in a foreign embassy by the
Plainafl. His view was that it was for the Defendants to prove that the Plaintff had done so. 1
have dealt with this issue above. I have noted that the Plaingfl has not in any ol the
documentation filed by him, adverted to this issuc. These are avil proceedings. I an allegation
15 not dented, it 1s taken to be admitted. Whether or not the President conlirmed that the
particular forcign embassy had received the request or not, is not really the point. The point is
whether he believed this to be true, and whether it formed part of the basis of his decision to
rclieve the Plainull of his duties as Vice President.
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He then moved on to the Plaintifl’s expulsion [rom the APC. He then relerred to Sub-
Section 40(3) which stales that the President is the guardian of the Constitution.
According to Mr. Margai, and according to the dictionary meaning of guardian, that
Constitutional provision did not cmpower the President o remove the elected Vice
President.  He said further that there was a lacuna in subscction 41(b) - that is the
provision dealing with membership of a politcal party. He said that the letter of
expulsion was not before the Court. I do not think this was necessary as it is not a fact in
dispute. The Plaindll has readily admited that he was so expelled. His view on reading
the whole ol Section 40 together was that the President had no power to remove the Vice
President [rom office. He argued that the use of the indelinite article “2” rather than the
definite article “t1e” in Section A41(b) was intentional. It meant that the expulsion ol the
Plaintifl [rom the APC was not the end ol the matter. He had options - he could, for
instance, have joined another political party. In his view, the President had acted, in his
own words, “preciprtoushy” without waiting for thie Plaindll o excrcise his right ol appeal
against the expulsion. He said turther, that even il the cxpulsion triggered into operation
Secton 41(b), this would also trigger into operation the provisions ol Section 50 and 51.

In this respect, he adopted the arguments ol Hon Dr Abdulai Conteh in his open letter.

He referred to the ATIKU ABUBAKARR case briefly at this stage, and mentioned in
passing that there, Alhaji Abubakarr had in fact joined another party. He contrasted our

Section 41(b) with Scction 142(1) of the Nigerian Constitution. It reads as follows:

“In any election o which the loregoing provisions of this Part of this Chapter relate, a
candidate for an election to the oflice ol President shall not be deemed to be validly
nominated unless he nominates another candidate ;lts his associate [rom the same political
party for his running for the office ol President, who is to occupy the office of Vice
President and that candidate shall be deemed to have been duly elected to the oflice of
Vice President il the candidate [or an election (o the ollice of President who nominated
him as such associate 1s duly elected as President in accordance with the provisions

aforesaid.”
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23.

This is an expanded and perhaps a rather cumbersome version of our Section 54(2) &
(3). But I must again point out hat mspite of the use of the definite article in this
provision, the position in Sicrra Leone still remains that the candidate for election to the
office of Vice President must belong to a political party. The Plaintiff did, untl 6" March,

2015 belong to a political party, the APC. And just lor record purposcs, his expulsion has

not been challenged in (his or in any other Court. Counsel submitted also that on the

question ol the exercise ol executive power, our Constitution is on all lours with that of
the Nigerian Constitution as explained by the Nigerian Supreme Court in the ATIKU

ABUBAKARR casc.

Counsel also did a contrast between the position ol a Vice President under the old 1978

Constitution and the present one. Under the present Constitution, unlike the older one,

both President and Vice President were elected together on the same ticket. Section 11

was applicable to both of them. This contrast was also dealt with by Hon Dr Contch in

his open letter.

As regards the vacancy in the office of (he Vice President provided lor in Subsection

54(5), Counsel argued hat it could only anse in the narrow circumstances set oul in

Section 55, and not otherwise. He asked the Court to apply the literal meaning of the

words uscd in both sections, and also the words used 1 Sceeton 40. Counscel referred to
Section 143 of the Nigerian Constitution. Before he began expanding on this provision,
the Learned Acting Chief Justice asked him whether there was a comparable provision in
our Constitution. Counsel’s view was that that provision was on all fours with our Sections
50 & 51 as far as the Vice President was concerned. But he also agreed that the opening

words in the Nigerian Scction 143 were not exaclly those used in our Sections 50 & 51.

What I have observed is that the opening words ol the Nigerian provision are permissive

in nature and in eflect:

“The President or Vice President may be removed from ollice m accordance with the

provisions of this section.”
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The provision does not state that cach or cither of them can only be removed rom ollice

i accordance with the provisions of the particular section. It is not exclusive. Counsel
concludes that on his reading ol this provision, a Vice President could only be removed
from office in the limited circumstances set out in that provision. He read various
portions of the lead judgment in support ol his arguments. He said that the Plainull in
the instant case, had not been accused ol gross misconduct whilst performing his dutics as
Vice President; nor had he been found o be sullering [rom mental or physical inlirmity.
Gross muisconduct had nothing to do with his conduct in the APC. It had everything to do
with the Constitutional dutics of a Vice President. Al the cnd, Mr Margar invited the
Court to hold that the President’s conduct in the removal of the Plaintifl’ from office was
unconstitutional, illegal and ol no cffect; and that as such, the Orders prayced [or must be
granted. He indicated at this stage that Mr. Folanah would be addressing the case

presented by the 2 Defendang, the current Vice President, Mr. Victor Fol,

MR M FOFANAH’S ARGUMENTS

24.

27

&

Mr. Folanah began by postulating the simation where a sitting President elected by the
people was expelled [rom his party by a cabal in that party. That would be catastrophic as
it would amount o a denial of the will ol the people. He adopted Mr. Margai’s
arguments in respect of the case against the 2° Delendant. The difficulty he faced in this
respect was soon brought home o him. Mr. Manly-Spain objected to his continuing
along the lines he had started on the ground that there was nothing in the Plaintiffs
statement ol case against the 2 Delendant. Mr. Folanali’s response was that the 2
Delendant’s appoinunent was unlawlul and unconstitutional, and therefore null and void,

and that the 2™ Defendant had submitted (o the jurisdiction of the Court,

The main drust of Counsel’s arguments was that membership ol a political party was not
a continuous requircment for occupancy of the ollice of Vice President. It was a
prerequisite lor candidacy in a Presidential election. He made a comparison between the
provisions in Section 41(b) and those in Section 145 of li_lc Public Llecuons Act, 2012,

That provision reads as follows:
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2)

“(1)The nomination ol a presidential candidate shall be in writing in the form prescribed
m the Third Schedule and shall be subscribed by -

(@) the presidental candidate;

(b) the candidate designated for the office of Vice President by the presidential candidate
i accordance with subscction (2) of Section 54 of the Constitution; and

(¢) three exceutive members ol the political party which nominated the presidential

candiclate,

A person shall not be qualilicd to be designated as a candicate for the oflice of Vice
Presicent 1l the person docs not have e quaditications specilicd i subscction (2) of

section 44,7

One would note that paragraph (b) supra uses the expression: “the candrdate designated
..... by the presidenual candidate”. One has to bear this in mind when one gocs back to

Scction 44 ol the Act. Subscction 44(1) states:

“No person shall stand as a candidate in a presidential election it he is not a candidate

nomunated by a political party.”

The dichotomy between a presidential candidate being “nominatcd” by his politcal
party, and the candidate for the office of vice president, being “designated” as such by the
presidential candidate, is maintained. T make this observation at this stage because both
Counsel for the Plandll’ have consistently emphasised the apparent election of the
Planal(l as Vice President by the people of Sierra Leone. Mr Folanah in particular has
canvassed the argument that the election of both the President and the Vice President

constitutes an expression of the sovercign will of the people.

Counsel also relerred o the statuory declaration in the 4" schedule o the Act and
argued that it made no mention ol membership of a political party. Section 10(1) of the
Interpretation Ac,1971 states that: “ Lvery schedule (o, or table m any Act, together with
any notes (o such schedule or table, shall be construed and have effect as part of the Act.”
A schedule is usually made pursuant to a particular statutory provision and, according to

RENNLER-THOMAS, CJ in ABU BAKARR CONTEH v SOLOMON BEREWA &
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ANOR, Ruling delivered 8" August, 2007, ... the schedule is used (o set out some
provisions which are (0o long or detailed to be put in the body of the Act.” In any event |

am not sure that the position taken by Counsel in this respect, advances the argument in

any particular way or manner.

Counsel also submitted that only the peoples’ representatives in Parliament could
remove the Vice President from office. It the non-membership of a political party
amounts (o a violation ol the Constitution, the solution would have been lor the matter o
be taken to Parliament. As to the supposed vacancy which had arisen in the office of the
Vice President by the removal of the Plainttl, the vacancy had itsell been created by the
President. None such had been legally crcated. Tt [ollowed that the 2 Defendant was
occupying the ollice illegally. He therelore asked that the Plaind(Us pravers be granted.

30.  Mr. Macaulay began his response or answer on the adjourned date, 27" July,2015. He
referred to the statement of case filed on behalf of the 1* Defendant. He said that on
reviewing the Plaintff’s Moton, he had not been able to identily any matter therein that

calls for adjudication in this Court under Section 127 of the Constitution.

Section 127(1) reads as follows: “A person who alleges that an enactment or anything
contauned in or done under the authority of that or any or any other enactment is
mconsistent with, or is in contravention ol a provision of this Constitution, may at any

ame bring an action in the Supreme Court (o5 a declaration to that effect.”
]

In my judgment on the interlocutory application filed by the Plaindifl, I had pointed this

out in paragraph 29 thereol. There, I said:

“The Plaintf! has not contended i this Application that the President has done anything
pursuant o an cnactnent wluch he now claimms 1s mconsistent with, or, contravencs the
Constituton. He is contending, on the contary, that the President has wrongly utilised
the provisions ol this Constitution. So, in my view, he cannot readily seek shelter under
the Section 127 umbrella. His Applicaton must be dealt with under Section 124()”. 1

L stll hold the same view.
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32.

Jurisdiction must be

As regards the invocation of Section 124 of the Constitution, Mr Macaulay submitted that

in carrying out the interpretation ol several scctions ol the Constitution that fall for

determination, this Court should adopt and [ollow the principles and guidelines set out in

the authoritics hé was relying on. In the st of them, S.C. DR SORIE KENNEDY
CONTEH & ORS v MINISTER OF LOCAL GOVERNMENT & ORS Judgment

delivered by RENNER-THOMAS, CJ on 10" November,2006, this is what the Learned

Chief Justice had to say about Section 124:

“The test to be applicd where the orginal jurisdiction is mvoked to mterpret or enforce

the provisions of the Constitution was thus stated by me in my Judgment in the Hinga

Nortnan case (supra). © The first test is that the Plainull secking (o invoke the orginal

able (o point (o some provision of the National Consutution that is (o
be enforced or mierpreted. The next test is to show in addiron, what act or omission
makes 1t necessary for the provision (o be enlorced. The third test in 1y OPIUOI, IS an

alternative (o the sccond test. The Plangl] st show that an interpretation of the

particular provision of the National Constitution identificd under the first test 1s required

as a matter of law,”

As Lo statutory interpretation, the Learned Chiel Justice said this at pages 11 and 12 of his

Judgment:

“Indced, it 1s most essential in the process of statutory mnterpretation to bear in mind the

lundamental disunction hetween the lieral meaning ol a lerm or an enactment and s

legal meaning. This distinction between literal meaning  and legal meaning according (o

BENNION ON STATUTORY INTERPRETATIC IN Ties at the heart of the problem

of statutory intcipretation.... The function of the court as mterpreter of an cnactment is to
deterine the legal mceanmng of the enactinent, that 1s the meaning that correctly conveys
the legislatve intention. Therclore, the main object i1 construing an cnactment s (o
ascertun the intention of Parliament as expressed m the enactment considering it as a
whole and in its context. For this reason, the legal meanig may or may not correspond

to the grammatical or litcral meamng. How then do we arrive at the legal meaning?
According to Halsbury’s Laws of Lingland the fegal meaning: “is arrived at b ' appling (o
the enactment taken with any other relevant aned admissible material, the rules, principles,
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presumptions and canons which govern statutory imterpretation. These may be referred

o as the interpretatve criteria or guides (o legislative imtention...... I on an informed
micrpretation there s no doubt that a particular meaning ol an enactment s o be
applicd, that mcaning is (o be taken as its legal meaning. If there 1s a real doubt, 1t 1s to be

resolved by applying the interpretatve criteria...”
SECTIONS 50 AND 51
33.  T'hind this citation helpful, because it hielps to bring mto sharpe focus what it s, this case is
about. I have alrcady sct out above the questions asked. As to the first question posed by
the Plainull] the procedure laid out in Sections 50 and 51 of the Constitution, has nothing
o do with the President, and everything 1o do with a medical board, the Speaker ol
Parliament, and ol Parliunent isell in the case ol Seetion 50; and n the case ol Section
51, the Chiel Justice, the Speaker of Parliament, a Tribunal appointed by the Chief
Justice, and of Parliament. Exhibit A to the Planalls aflidavit which is a release rom the
office of the President, does not make any reference to these two sections; nor did the
President purport (o act pursuant o either or both of them. The President, according to
that release relieved the PlainGfl of his duties in the exercise of his Supreme [xecutive
Authority. The exercise ol that power, does not, in my view have anything (o do with the
opcraton of the procedures laid out in both Section 50 and 51. It follows that perhaps,
the proper questions for interpretation and perhaps  enforcement, would be what docs
the Constitution mean by Supreme Executive Authority, and whether by itsclf, without
the addition ol the baggage contained in Sections 50 and 5,1 it could empower the
President 1o take steps to regularise a situation which had arisen due to proceedings taken
by the party which nominated him as a candidate n the 2012 electon, and which had
resulted in the denuding of the Plaindff of membership of that party.
31.  To return to Mr. M;tc;mlay’s arguments, he said that Mr Margai had said that the golden
rule of interpretation should be applied (o the facts of this case. In doing so, he had
mpliedly acknowledged that applying the literal rule would end m absurdity. According
to Counsel, the argument that the requirement of membership of a political party was
confined to clectioneering, and was not continuous, was unsupported by the plain words

of Section 41(b). The words ‘candidate’ or ‘candidacy’ did not appear nor were they used
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in the provision. It lollowed that il the literal rule ol mterpretation were used, it would not

produce the interpretation the Plaintills have placed on it. In fact, Mr. Foflanah in
particular, had, in effect, conceded the point as he had had to bring in the provisions of
the Public Elections Act, 2012 in aid of the restrictive interpretation he wished to place
on the provisions ol Scction 41(b). He submitted that Parliament could not have
ntended that the obligations and qualilications sel out in Section A1(b) should only apply

up Lo elections, and cease 1o apply therealier.

Counscl referred the Court to the Glianaian case, AGYEI TWUM v ATTORNLEY-
GENERAL & AKWETLEY [2005-2006] SCGLR 732, S.C., AT PAGES 757 - 758
where DR DATE-BAH, JSC said, inter alia:

“To answer the lughlighted question posed above, let us revisit first principles. Judicral
interpretation 1s aboul determining the legal meaning ol a sct of words.....In interpreting
constitutional language, once should ordinartly start witli consideration of what appears to
be the plain or literal mc;uu*lu; of the provision. But that should not be the end of the
process. That literal meaning needs to be subjecied to further scrutiny and analysis to
determine whether it is a meaning which makes sense within its context and in relation to
the purpose ol the provision in question. In other words, the initial superficifal literal
meaning may have to yield (o a decper meaning clicited through a purposive
merpretation......... Thus, when an mterpreter comes (o the conclusion that the literal
meaning docs not make sensc within its context and in relation to the purposc of the
relevant provision, 1t becomes necessary for the mterpreter to explore other scimantic
possibilities flowing from the language ol the provision. In explormg these possibilites,

the mterpreter has (o bear in mind the purpose of the provision.”

A further illustration of this point is provided by the Judgment of RENNER-THOMAS,
(J in the case cited above, CONTEH V BEREWA & ANOR where the meanings of the
expressions “public oflicer™ and “public serice” had o be determined, and whether in
the partcular circumstances of that case, Mr Berewa, as sitting Vice President, was
cligible to contest the 2007 Presidential election as [lag-bearer for the SLPP. Read in
isolation the definition of “public office” and “public officer’ in Sub- Section 171(1)
would have denied him eligibility. But when read together with Sub-Section 171(4), 1t was

clear, he was not considered to be ineligible because of his occupancy of that ollice.
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38,

Another case cited by Counsel was that of ASARE v ATTORNEY-GENERAL [2003-
92004] SCGLR 823 per DR DATE-BAH at page 833:

“What I have stated above has been merely to emphasise that I consider the purposive
approach to be more likely (o aclueve the cnds of justice 1 most cases. I is a Hexible
approach which cnables the judge to deternmume the meang of a provision, (aking o
account the actual text ol the provision and the broader legislauve policy underpinnings

and purposc of the cxt...”

On thus 1ssuc of the proper approach the Court should take m interpreting the
Consttution, I agree with Mr Macaulay, that the modern approach 15 o use the
purposive rule of mterpretation. I shall here reler to the latest edition of CRAILS ON
LEGISLATION 10" Edidon, 2012. Beginning at page 715, the Learned Editor of the

monograph has this to say:

“Discussions ol statutory construction olicn locus on whether a court should look strictly
and exclusively at the vords employed by the legislawure or whether they should be
prepared (o apply a  construction which, without domg actual violence (o the dlear
mcanmg ol any of the words usced, will reflect the underiving political and social purposes
of the legislaton in its application o new cases, by clucidating what the words arc
intended to mean, by supplying technical deficrencics or by resolving ambiguitics.”

At pages 716-717, the Learned Lditor continues:

The [ollowing propositions may serve (o llustrate the degree ol necessary agreement m

the matter of the correct approach (o construction and the lnnited scope of disagreement:

(1) It 15 beyvond doubt that what the courts must do, and always have done, in
constriung legislairon 1s (o seck the truce intenuon ol the legisfature.

(2) It is equally bevond doubt that the starting pomnt and, very often the end-point, for
the search Is the natural meaning of the clear language used by the legislature.

(3) Il the words used import a clear and uncquivocal mcanng, the courts must give
cflect to that meaning, even il they suspect that it turns upon a mustake ol fact or

law but for which the legislature would not lave wished to legislate in thosce crms.
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Judgment it is nowadays musleading - and perbaps it always

(1) But it has always been generally accepted that legrslation is (o be drafied in a huid
and not ritualistic way, and that inference therelore has a legitimate and significant
part to play i construction.

(5)  Inferences are of various kinds, onc of which is an inference from context and
presumnced purposc.

(6)  The principle point of disagrecment over the years s how far i fs pernussible (o go
m presuming the underlying policy intention lor the purposes of dra wing from 1t
inferences that qualily or stram the words used, m cases of doubt as o their Literal
application.

(7) A subordinatc question is that of the cridence that may be considered in forming

those milcrences.

Al page 718 the Learned Editor cites the case of OLIVER ASHWORTH
(HOLDINGS) LTD v BALLARD (KENT) LTD [1999] 2 All ER 791, CA, where al
page 805, LAWS, 1] had this (o say:

“By way of mtroduction to the [ssue of statutory construction I should say that in my
as ~ Lo scek to draw a rigid
distinction between literal and purposive approaches to the interpretation of Acts of
Parlrament....... The real disunction lies i the balance (o he struck, in the particular case,
between the literal meaning of the words on the one hand-and the context and purpose
of the measure in whicli they appear on the other. Frequentdy, there will be no opposition
between the wvo, and then no dilliculty ariscs. Where there 1s a potenual clash, the
conventional Lnglish approach has been to give at least very greal and ofien decisive
werght to the literal meaning of the cnacting words. This Is a traditron which I think is
weakening, i face of the more purposive approacl cujoined for the interpretation of
legislative measures of the European Union and in light of the House ol Lords decision
m Pepper (Inspector of Taves) v Hart.....”

AL page 719, the Learned Editor cites what LORD BINGHAM said in the House ol
Lords in R (QUINTAVALLE) v SECRETARY OF STATLE FOR HEALTH [2003] 2
WLR 692:
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“Such is the skill ol parlfiamentary drafismen that most enactments are expressed
language which is clear and unambiguous and gives rise (o no serious controversy. But
these are not the provisions which reach the Courts, or, at any rate, the appeflate
courts.....the basic task of the court is to ascertain and give effect to the true meaning of
what Parliament has said in the cnactment to be construed. But that is not to say that
attention should be conlined and a literal interpretation given (o the particular provisions
which give rise (o difliculty..... The court’s lask, within the permissible bounds of
mnlerpretaton, is (o gve eflect to Paliamcent’s purposc. So, the controversial provisions
should be read m the context of the statuts as a whole, and the statute as a whole  should

be read i the historrcal context of the situation which led to its cractiment.”

Al page 721, the Learned Editor cites the opinion of LORD STEYN in the same case.
LORD STEYN said that that great American judge LEARNED HAND explained the
merits ol purposive interpretation as long ago as 1945 in the American case of CABELL
v MARKHAM (1945) F 2" 737 and at 739. There, LEARNLED HAND, J said:

“Of coursce 1t Is truc that the words used, even in therr literal sense, are the primary, and
ordiartly the most reliable, source of interpretng the meaning of any writing: be it a
statute, a contract, or amtlhing else. Bul 1t 15 one of the surest indexes of a mature and
developed jurisprudence not (o make a lortress out of the dictionary; bul to remember
that statutes always have some purpose or olyect (o accomplish, whose sympathcetic and

mmaginative discovéry is the surest guide (o their meaning.”

This seems o me to be the clearest exposition of the modern approach lo construction
ol statutes. When all the relevant Constitutional provisions are read together, 1l becomes
quite clear that continued membership of a poliical party ﬁl(lispcnsablc condition [or
the continuation in office of the President, and ol the Vice President. Section 35 tells us
what political partics are supposed to be doing Scction 41(b) tells us that in order to
become a candidate for the office of Vice President in a Presidential clection, the person
must be a member of a political party. Section 54(1) tells us that that candidate will be
designated as such by the Presidential Candidate, not nominated by the party to which he
belongs, as in the case of the Presidential candidate; and Scction 55 tells us the
crcumstances in which the office of Viee President will become vacant. When all of
these Constitutional provisions are considered together and not in isolation, it will
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become quite clear that the circumstances in which the ollice ol Vice President might

become vacant are not dealt with exhaustively in Section 55. 1 agree with Mr Macaulay

that the President as Chiel Fxccutive lunctionary in the State is the only person or
authority with the capacity to remedy the situation which arose as of 6" March,2015 when

the Plaintfl was expelled from the APC.

To return (0 Mr. Macaulay’s arguments, he submitted further, that when one reads Sulb-
Section 35(1) and Section 41(h) of (he Constitution together, it becomes clear that what
was contemplated by Parliament in 1991 was that during their tenure ol office both

President and Vice President should remain members of a political party. Sub-Scction

35(1) states:

“Sulyect (o the provisions ol this section volitical parties may be established (o
[ / '}

paticipate m shaping the political will of the people, o dissemmate mtorination on

political idcas, and social and cconomic programunes ol a national character, and to

sponsor candidates for Presidential, Parliarmentary or Local Govermment elections.”

That anyone who sought to hold the ollice of President or of Vice President must be
members ol a political is quite evident on a plain reading ol Section 41(b). An
independent candidate cannot run for the olfice of President. Nor, i one were to streteh
the argument, can he be so clected. If the arguments lor the Plaintff arc (o be accepted,
one would have to accept also, that he could himsell have resigned [rom the APC, and
yet sull remained Vice President. And as also suggested by Mr Macaulay, a Vice
President could cease 1o be a citizen of Sierra Leone, a requirement ol the same Section,
but yet stll, remain in oflice. Renouncing citizenship would not involve a violation of the
Consttution, thereby triggering into elfect the mmpeachment procedure in Section 51.
Therefore, this Court ought not to give a literal interpretation (o Section 41(b). Counsel
cited the case of WARIOBA v WASSARI & ANOR [1998] 2 LRC 79I, CA of
Tanzania, where KISANGA, JA in delivering the judgment of the Court, said, al page
728 citing LORD DENNING in NOTHMAN v BARNET LONDON BOROUGH
COUNCIL [1978] 1 All ER 1248 AT 1246:
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“The literal method of construction [s now completely out of date. It has been replaced

by the purposive approach. In all cases now in the mterpretation of statute we adopt such

a construction as will - promote  the  gencral legislative  purpose  underlying  the

»

Counscl referred next o S.C. C No. 42012 - BENJAMIN & 2 ORS v DR
CHRISTIANA THORPE & 3 ORS, Judgment delivered 14" June,2013. The issue there
was whether Section 48 of the Constitution which grants mnmunity [rom suit to the
President prevents a petitioner from petiioning the President on the results of the
election held in November,2012. In his Judgment, the Acting Chief Justice who was

member of the panel held that the petiion should be struck because, in his words, as

recorded at page 10 of his judgment:

“cthe Court cannot grant the relicls sought as the person to be dircetly affected by such

reliefs is not a party in the proceedimgs.”

Clearly, immunity [rom suit only applied o his acts whilst holding the oflice of President

and not o his election o that olfice. T shall return to this issue of inimunity below,

Counscl submitted that it was of primary importance that the Constitution should be

rcad as a whole. He relied on the same volume of HALSBURY’S LAWS OF
ENGILAND, where it is stated at paragraph 1484 that:

“The essence of construction as a whole is that it enables the mterpreter to percerve that a
propositon m one part of the Act 1s by implicaton modilied by another PrOVISIOn
clsewhere in the Act. Construction as a whole requires that, unless the contrary appears,
cvery word m the Act should be given a meaning, the same word should be given the

same mearung, and diflerent words should be given dillerent meanmngs.”

This principle was also adopted by our Court of Appeal in TAYLOR v THE SHERIFF
& ZIZER [1968-69] ALR SL. 85, per TAMBIAH, JA at pzige 41.
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In Counsel’s contemplation, the Plaintill had not on the facts of the case, violated the
Constitution which would have necessitated his impeachment under Section 51. It was
against him that something had been done: he had been expelled [rom the party which
had made it possible for him to hold the office of Vice President, and to remain in that
olfice. Once he had been so expelled, he could no longer hold the office, and the same
therclore became vacant. And also, according o Counsel, Scction 55 was not exhaustive

as regards the circumstances in which a vacaney in that ollice would arise.

Turning to the issuc of what was meant by exccutive power, Counsel submitted that it
borc no sinister meaning. It merely mecant the President was the chief exccutive
functionary in the State. The Vice President was not a member ol the Legislative anm,
nor of the Judicial arm ol Government: He was a member of the exccutive arm. Section
55 crcumsceribed the role Parliament should play when it comes (o the question of
whether there is a vacancy in the oflice ol the Viee President. Parliament’s role would
only be invoked if a vacancy in that office had arisen by virtue of Sections 50 and 51. The
President being the chief executive, would then be the only authonity left to act in
crcumstances where the Vice President no longer met the continuous requirernent of
being a member of a political party. Mr Macaulay ended his submissions by giving his
own mterpretation of the ATIKU ABUBAKARR case. He submitted that it relied on the

outdated literal rule interpretation.

MR MANLY-SPAIN’S ARGUMENTS

4.

Mr. Manly-Spain began his oral submissions. He said he relied on the statement ol case
filed on behall of the 2 Delendant. He queried this Courl’s jurisdiction to grant Lhe
reliefs prayed as granting them would be tantunount to making Orders against the
President who was not a party to the suit, and who was clothed with immunity from suit
by Section 48(4) of the Constitution. He was ol the view that the questions poscd by the
Plainull wgead could not be answered by this Court. The President had not purported to
act pursuant o Sectons 50 and 51. Those sections, as I have also pointed out above,
cmpower certain State authorities to take certain steps when certain things happen to, or,
arc done by the President or Vice President. He submitted that the Plaintffs case should
be dismissed as the questions posed by him pre-supposed that the President could only
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47.

relieve him of lus duties under Sections 50 and 51, and this was clearly not the case. He
submitied further that no case had been presented against the 2 Defendant. No wrong

doing had been alleged against him.

Counsel submitted further that invoking Scction 127 of the Constitution was wrong on
the part of the Plaindll, as it had not been alleged, nor argued, that the 2 Delendant had
done anything under the authority ol any Act which was inconsistent with, or, I
contravention ol the Constitution. T had made the same point in my earlier judgment at
paragraph 23 where [ had said: “ The Plammutl has not contended in this Application that
the President has donc anything pursuant to an cnactment which he now claims is
mconsistent with, or, contravences the Constitution. He fs contendimg, on the condrary,
that the President has wrongly utilised the provisions of this Constitution. So, in my view,
he cannot readily seck shelter under the Scction 127 umbrella. His Application must be

dealt with under Section [24(1).”

Counscl moved on to the issuc of whether in these proceedings it was right and proper to
cite the Atorney-General and Minister of Justice, as a party. These were not proceedings
brought against the Government pursuant to the State Proceedings Act, 2000 in which
case, the Attorney-General and Minister of Justice would have been the appropriate

Defendant. The complaint was about what the President had done in the exercise of his

executive powers, and not about what the Government had b%‘ 1 (!'inc. Here, for

cmphasis, he referred o the press release, in which the President 1ad rélieved the

Plainull of his duties. Again, these were issues which I had anticipated would arise in my

earlier Judgment. To quote what I said then:

“Though the acts and declarations of a sitting President have not been challenged other
than as set out above, the Government, as distinct lrom the ollice of Presiclent has been
brought (o Court through the provisions ol Section 133 of the 1991 Constitution, and the
mechanism provided lor in the State Proceedmgs Ac,2000. 1 mention this Act at this
stage, as these proceedings have been broughi, it seems, against the Government of Sierra
Leonce as I' Defendant: thus the Attorney-General and Minister of Justice has been sued
as I" Defendant as provided for in the State Proceedimgs Act, 2000. Bue, ironically, the act

complaimned of by the Plamdll; r.c. the appointment of the 2° Defendant as Viece-
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48.

President, was not the act of the Government ol Srerra Leone, but that of the President
alone.  Sub-Section 58(5) does not stale whether he should act “in accordance with fis
deliberate judgment” in appornting a Vice-President, where the CIrCUmIstances so require,
but even 1f there was 2 requirement that he should act in accordance with the advice of
any person or authorty, this Court and afl other Courts, cannot inquire mto whether he

has recerved such advice or not - Sub-Section 53(3).”

And then, when we move on to Sub-Section }-'8( ol the Consttution, 1t provides as
follows: “While any person holds or perfonms the fiunctions of the oflice of President, no
avil or crimminal proceedings shall be msututed or continued against hum m respect of
anythung done or omiited (o be donc by him 1 his oflicial or private capacity.” In other
words, the President Is fmmune lrom swit whether civil or criminal while he 1s in

oflice.....”

The situation in the present case, is different [rom that in the case of BENJAMIN &
ORS v THORPE & ORS cited above. Here, the only questions which call for
determination are questions relating to the manner in which (he President has performed
his duties. The questions are not about hus election, but rather his actions as President.
Mr Folanah did, in passing whilst making his submission, suggest that the President could
have referred the question of the Plainti’s continued occupancy ol the office of Viee
President afier having been expelled from the APC, o Parliament. But as Mr Macaulay
has pointed out, being expelled from the party he once belonged to for whatever reason
does nol amount o a violation of the Constitution. Parliament only comes in, in the
Iimited circumstances sel out in Sections 50 and 51. In the same way, and n view of the
provisions ol Sub-Section 48(4), should not those provisions be invoked by the Plaingll
as he complains that the actions of the President are unconstitutional? Civil and cruminal
sults for things done whilst in office, cannot be maintained against the President whilst he
is in oflice. But il the complamnt is that he has acted unconstitutionally, is that not a matter

for Parliament?

Mr. Manly-Spain ended by submitting that no reliel has been sought against the 2"
Dcfendant. No complaint of wrong doing or of acts in contravention of the Constitution

has been made. He could not therelore be removed from an office to which he had been
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appointed by someone who could not be brought 1o Court. I had come to much the

same conclusion in my earlier judgment on the issue as to whether o grant an Injunction

against, or aftfecting the 2 Defendant. Then, [ said, inter alia; ©

“As I have said above, the Order sought by the Plamutl, though expressed in a negative
form, is i reality, mandatory in nature. It is calling upon this Court (o tell the person (Le.
2" Delendant) who has been appointed by someone who cannot be brouglt to Court
(Le. the President) not do what he (i.e. the 2° Defendant) has been appomted (o do.
What we have (o do is to examime whether we can do as requested by the Plaintfl,
bearing m mind at all tmes, that the 2 Defendant has not unposed himsell on the
people ol Sicrra Leone, nor is it allcged, that he has himsell acted ulira vires the

Constitution, or, otherwise acted or conducted himsell in an unlawlil manner.”

The 2 Delendant will only be affected if this Court were to answer the two questions

poscd by the Plainuff in the rcgative.

Alter the dose of Mr Manly-Spain’s- submissions, Mr. Margai was allowed a brief
rejoinder. He said that the ATIKU ABUBAKARR case was decided in 2003, much later
than the older WARIOBA case decided in 1998, cited by Mr. Macaulay.,

[ shall now, lastly, turn my attention to the Nigerian Supreme Court case, S.C.31/2007 -
ATTORNEY-GENERAL OF THE FEDERATION & 2 OTHLERS v ALHAJI ATIKU
ABUBAKARR, judgment delivered 20" April, 2007. In that case, Mr. Abubakarr was the
sitting Vice President, when the office was declared vacant. This case was decided on the
basis of the 1999 Constitution. The lead judgment was delivered by AKINTAN, JSC. At
page 8, he addressed the issuc ol a lis. This was an issue I had also addressed in the

earlier judgment. There, the Learned Justice said:

"I s setded faw that a lis or cause of action Is consttuted by a bundle of facts which the
law will recognize giving the plamtll a right of action. It is a situation or state of facts,
wiuch would entitle a party (o sustain , act, and give lum .n};h! to scek yudicial remedy or
redress. Such facts or combmation of facts which give rise to a right to sue may consist of
two clements - viz: the wrongful act of the delendant, which gives the plaintfl his cause of

56



]

o

action; and the conscquential damage. Lis therefore means sull, aclion, controversy or

dispute...”
In his judgment, ONNOGHUEN, JSC said at page 33:

“Learned Counscl lor the appelfant has submitted that there is no lis between the parties
thereby rendering the court incompetent or without jurisdiction to entertain surt, It is
setded law that there must exist a matter in actual conroversy between the parties (o a suil
wm which the court of law is called upon to detcrmine and that once there is no such live

issuc between the partics, a court will lack jurisdiction to cntertain the matter”,

In this respect, can there be a lis between the Plaintfl and the Defendants? The act of
removal ol the Plaintfl’ from his office was, according o the press release [rom State
House, one done by the President in the exercise of his exceutive authority. It was not
the act of his Government, in which case, the Attorney-General and Minister of Justice
may have been a proper Defendant in accordance with the provisions of the State
Proceedings Act, 2000. It 1s true that Rule 89(8) of the SCR,1982 do provide that where
the Atorney-General and Minister of Justice is not specilically named as a Defendant, a
copy ol a Moton liled, invoking the original jurisdiction ol this Court, shall be served on
him. But that docs not make him a Defendant. In my considered opinion, there is really
no lis between the Plaindft and the 1 Defendant; nor, is there one between the Plangft
and the 2* Defendant. There is no complaint against anvthing the 2 Detendant has

done. The President appointed the 2 Delendant to that office; he did not [orcibly take

over the ollice.

But over and above all else, in my view the most important distinguishing feature of the
ATIKU ABUBAKARR case, vis-a-vis the instant case is that there is no cquivalent to our
Section 48(4) in the Nigerian 1999 Constitution. The President of the Federation has not
been covered with immunity [rom suit by the Constitution. The Court of Appeal, and
later the Supreme Court was therelore able (o make the Orders cach of them did make.
Another feature which distinguishes this casc, is that, and in this respect I agree with the
Learned Editor of CRAIES ON LEGISLATION, cited above, and with Mr., Macaulay,

that modern day practice demands the use of the purposive rule ol interpretation of
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statutes, and that in my view, the Supreme Court of Nigeria in that case, applied a rule of

construction which, in modem day practice, has become, and 1 say so with the greatest

respect, out-moded. I do not believe that the framers of our Constitution cnvisaged a
situation in which the Vice President would not belong o a party to which the President

belonged, but they would pertoree, still have to work together. T am of the view that the

purposive rule ol interpretation is in accordance with good sense and that Section 41 (b)

ol the Constitution should be mterpreted in that way: that continued membership ol a

political party was a requircment of a Vice President’s continucd stay m ollice; and that a

Vice President could be removed from olhice in those circumstances.
FINDINGS

53. Ind

1c prenuses, my answer Lo the questions poscd by the Plainull, are as [ollows:

(a) The Constitution docs cinpower the President (o relieve the Vice President of his
office and dutics where he has ceased 10 be a member of a political party. The
provisions i Sections 50 and 51 -of the Constitution are unconnected with the

exercise ol this power.

The Supreme Executive Power of the President mentoned i Section 40(1) of the
Constitution empowers the President (o relieve the Viee President of his office and
dutics in a situation where the Viee President has ceased to be a member of a political
party.

54. [ therelore concur in the Orders made by the Learned Acting Chiel Justice.
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HON. JUSTICE E.E ROBERTS
JUSTICE OF THE SUPREME COURT

A summary of the facts and particulars of this case as contained in the Statement of the

PlaintifP’s Case 1s as follows:

Alhagi Samuel Sam-Sumana the Plaintll herein was designated as running mate by His
Lxcellency the President Dr. Ernest Bai Koroma in the 2007 clecuon.  Alier the election Dr.
Ernest Bai Koroma was duly clected as President by virtue of which the Plaintff was deemed to
have been elected as Viee President of Sierra Leone. The Plaintiff served as Vice President
until 2012 when he was again designated and re-clected as Vice President at the 2012 election.
The Plamull was a member ol the All People’s Congress (APC) Party in both elections.

The Planull continued in oflice as Vice President unal the 17" March 2015 when it was

announced over the SLBC Radio and Television that the President had “relieved him of his
dutics and office as Vice President of Sierra Leone.” This pronouncement was contained in a

Press Release [rom State House dated 17" March 2015.

The Plaindll then sought legal advice which resulted in his 1ssuing a Statement dated 18 March
2015 satng inter alia that his purported removal from ollice was “unconsututional and
unlawful.” On the following day the 19" March 2015 the President appointed Mr. Victor
Bockarie Foh (the 2" Defendant) as Vice President of Sicrra Leone pursuant to Scction 54 (5)
of the Constitution. The 2 Delendant has since assumed office, and is performing the
funcuons of that ollice.
The Plainafl' then commenced this action by issuing an- Originating Notice of Motion (ONM)
dated 20" March 2015 praying for the determination of the following questions and reliefs
pursuant to sections 124 and 127 of the Constitution ol Sicrra Leone Act No. 6 of 1991 (the
Constitution), namely:

(@) Whether the Constitution of Sicrra Leone crpowers the PRESIDENT “o

relicve the Vice-President of lus Oflice and duties” in any way Other than by

the procedure set out in Sections 50 and 51 of the said Constitution?



(b) Whether the “Supreme exccutive authority” of the President mentioned in

Section 40(1) of the Consttution of Sierra Leone includes the power (o

“relieve the Vice-President of his Oflice and dutics” other than by procedure

set out m Scctions 50 and 51 of the said Constitution?

Il the Answer (o the questions above is NO, the Plaintll will seck the following further
reliels:

(1) For a declaration that the Public Notice announcing that the Vice-President
had been relicved of his dutics and  oflice  (Extubic A heremny)  1s
unconstitutional, null and void, and of no clfect.

(11) For a declaration that the appoimiment of Victor Bockaric Foh as Vice-
President of Sterra Leone s also unconstitutronal, null and vord, and of no
ellect

() For an Injunction restraining the said Victor Bockarie Fol from acting it
he Oflice of vice-President ol Sicrra Leone pending the hearmg and
deterimmation of this action.

(1v)  For a declaration that the Llected Vice-President of Sicrra Leone (the
Plamull” herem) remains m Mlice as Vice-Presidemt thereol unless and
unul removed from Ollice as required by Section 50 and 51 of the

Consutution of Sicrra Leonce.

This ONM was supported by the alfidavit of the Plaindll sworn (o on the 20" March 2015 to
wlhich are attached the following exhibits. Fx. A is a copy ol the Press Release 1ssued from State
House dated 17" March 2015, Ex. B is the Plaint(ls Statement 1ssued on the 18" March 2015,
Ex. Cis a copy of an open letter by Dr. Abdulia Conteh and Ex. D is a copy ol a Statement
dated 18" March 2015 issucd by the Sierra Leonc Pcoples Party.

The Plainufl then filed a Notice of Motion dated 24" March 2014 praymg for an interlocutory
injunction restraining the 2™ Defendant [rom perlorming the duties or holding the olfice of Vice
President pending the hearing ol this action. That applicaton was opposed by the Delendants
and alter arguments this Court gave a decision on the 5" May 2015 refusing the application for
mjunction but instead ordered a speedy rial.

The Plainaffs solicitor had meanwhile filed the Statement of Case for the Plintff dated 30"
March 2015. In his Statement of Case, the Plaintfl stated [acts and particulars as already
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summarised in the background carlier in (his Judgment.  The Plaintilf went on o make the
following submissions. The Plaintll submitted (ha he was elected by the people ol Sierra
Leone in 2007 and 2012 together with the President, as his running mate. He submitted that he
was not appointed as Vice President by the President, in contrast to Ministers and Deputy
Ministers who (according to scction 56 (4) of the Consttution) “shall hold oflice at the
President’s discretion”. The Plaintll submitted that Section 55 ol the Constitution sets out the

circumstances in which the office of Vice President shall become vacant.

He submitted that in Ex. A i.c. the Press Release lrom State House, the President purported to

relieve him of the office of Vice President pursuant o his “Supreme exccutive authority as
President of the Republic of Sicrra Leone as contained in sccuon 40 (1) of the consttution of
Sierra Leone.” The Plaindll submitted that section 40 (1) ol

tl

1e Constitution merely provides
at “ There shall be a President of the Republic of Sicrra Leone who shall be Head of State, the
Supreme Lxecutive Authority of the Republic and Commander in Chief of the Armed Forces.”
He submitted that that section does not make any provision for the President to relieve the Vice
President of his position for any reason whatsocver. He submitted that section 40(1) is mercly a
general provision setting out the styles and titles of (he President, and nothing more can be read
n it.

The Plainafl submitted that the only provision for the removal of both the President and Viee
President is to be found in sections 50 and 51 of the Constitution read together with section
54(8) thercol.  The Plaintll relicd on the maxim © Generalisspecialbus non derogant™ - where

there 1s a specilic provision you cannot rel v on a general one.

The Plandfl submiued that the President violated the Constitution and acted beyond his powers
by purporting to “rclicve the Vice President of his office and duties” as there is no such

provision in the Constitution.

I hus oral submissions, C.I. Margai, first Counsel for the Plaingll, stated that section 50 of the
Constitution is concerned with the mental and physical incapacity of the President.  Counsel
sta’_tcd that the provisions of scction 51 mention nmusconduct but Submiltcd that they go beyond
musconduct of the President and that that section also deals with violation of the Constitution or

any gross misconduct in the performance of his office.
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Counsel relerred to sections 50 and 51 of the Constitution submitting that by virtue ol Section
55, they apply to the removal of the Vice President as they apply to the President.  Counscl
referred to the Oxford Advanced Learners Dictionary 6" Edition where ‘relieve’ is defined as

A o . .
meamng "o remove or reduce an unpleasant fecling or thing......... (o replace who s on duty, to
remove a driver. &

Counsel referred o Ex. A and submitted (hat the sard Press Release relerred o the Plainall

seeking asylum from a foreign country and that the Plaindfl® is no longer a member of the
political party in Sierra Leone and therefore does not have the continuous requircment to hold
office as Vice President of the Republic of Sierra Leone as provided i section 41(b) of the
Constitution.” Counsel submitted that this Courl can only answer the two questions it has been
called upon to answer by firstly mierpreting the relevant statutory provisions raised.  Counsel
submitted that in the interpretation ol statute, every word must be given its reasonable and
natural meaning so that the words do not misrepresent the true intention of Padiament. Counsel
submitted that the only way the Viee President can be removed from office 15 by Scctuon 55 (C)

ol the Consulution.

Counsel submitted that the PlainGll was alleged to have sought asylum [rom a [oreign country.

Counscl posed the question: Was the asvlum granted or refused or is a response still beine
3 s te]

awaited? Counsel submitted that there is nothing before this Court to confirm that the Plaintff

sought asylum.

Counsel referred 1o the allegation that the Plaindf(l was no longer a member ol a political party
and therefore does not have the continuous requirement (o hold office as Vice President.
Counsel referced to Fx. A the Press Release from State House and submitted that the
requircment to belong to a Political Party is not continuous, and that neither scetion 41 nor 54
ol the Constitution requires continuing membership ol a political party as a qualification to

continue (o hold the ollice of President and Vice President,

Counsel submitted that from the date of his expulsion from the APC on the 6* March 2015 the

Plaintiff had only 11 days to scck any redress, as on the 17 March, 2015 he was removed from
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ofhice. Counsel submits that the President acted precipitously by removing the Plantfl on the
17" March 2015.

Counsel submitted that it is section 40 (1) that gives the President executive power and
functions.

Counsel referred to the decision of the Supreme Court i Nigeria in the case ofS.C.
31/2007 Autorney-General of the Federation of Nigeria & others vs. Alhayi Atku Abubakarr &
others (Atku Abubakarr case). Counsel relicd on the decision of the Court mn that case,
submitting that the issues were identical (o the present case, adding that section 143 (1) of the
Nigerian Constitution is to the same effect as section 51 read in conjunction with section 54 (8)

of the Constitution, in 5o far as they relate to the removal of the Vice President.

With the leave of the Court M.P. Folanah 2 Counsel for the Plamtll continued with respect (o
the PlainafPs case against the 2 Defendant. Mr. Folanah lirstly adopted all the subnussions of
I* Counsel for the Plaintiff. He submitted that on the 19 March 2015 the President appointed
the 2 Defendant as Vice President pursuant to scction 54 (5) of the Constitution. Counsel
referred to the 2 order sought in the ONM and submitted that the appointment of the 2

Delendant as Vice President was unconstitutional.

Counsel submitted that membership of a political party as stated m section 41(b) of (he
Constitution is not a continuing requirement to hold the office of Vice President but that it is
only a necessary requisite lor candidacy (o that olfice, and afier clection that requirement ceases
to be of any legal consequence and effect. Counsel relerred 1o the Public Elections Act 2012,
sections 44 & 45 thercol as well as the 4* Schedule and submitted that the requirement for
membership ol a political party is not specilically mentioned in the 4" schedule. Counsel
submitted that the requirement for membership of a political party belore election is intended
by the Consttution to bring organisation to the poliical process during election.  Counsel
further submitted that the reason why the Constitution takes away membership of a political
party n post-clection as a continuing requircment is (o uphold the sovercign mandate, the
sovereignty of the people, so that it not left in the hands ol a political party. Counsel relerred ©
the Public Elections Act 2012 and section 35 (1) of the Constitution. Counsel submutted that the
provisions of the Constitution are so clear and unambiguous S e on all fours with the reliefs
sought that they do not require any legal meaning or mterpretativeeriteria. Counsel submitted
that the provision for removal can only be found in section 55 of the Constitution.
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Counsel submitted that in view of the submission that no vacancy was legally created the 2

Defendant was therefore occupying office illegally. Counsel also relied on the Atk Abubakarr

casc. That concluded the case for the Plaintff.

In defending this action Berthan Macaulay Jnr of Counsel lor the 1* Delendant referred to the

Statement of the 1" Delendant’s Case liled on 8" April 2015.Counsel referred o the ONM

which mentions in its heading section 197 of (he Constitution and submitted that he has not

been able o identify any matter in the ONM that calls for adjudication by this Court under
section 127 of the Constitution. Counsel relerred to the case ol Sam Hinga Norman Vs,

SamaBanya (SC 2/2005) and submitted (hat seetion 127 deals with situations where an

cnactment or something done under an enactment (hat is in conflict with (he Constitution.

Counsel submitted that (he Plaintll’s complaint relates (o provisions contained in  the

Constitution and that there is no contention or complamt ol an ¢nactment in contravention with
the Constitution.  Counsel submitted that in the circumstances the jurisdiction of this Court has

not been properly invoked and the reliels prayed lor thereunder cannot be granted.

Counsel referred to section 194 (1) of the Constitution, as well as Halsbury’s Laws of [England
A*Edition pages 34 - 45 and submitted that in mterpreting the several sections of the

Constitution that call for determination, this Court should adopt and follow the principles and
) I

guidelines sct out in the passages cited in Bennion and Halsbury’s 4*Edition together with the

Dicta in the case of Dr. Sore Kennedy Conteh & Ors V. Ministry of Local Government &Ors,

Judgment dated 10" November 2006.

Counsel submitted that two questions are posed for determination in the ONM. Counsel
referred o Section B3 of the Statement of 1* Defendant’s Case which refers to the issucs to be

addressed in answering the questions poscd lor determination.

Counsel submitted that it is not in dispute that the provisions ol section 41 apply (o both (he

President and the Vice President. What is in contention 1s that the Plainufl’ argues that the
requircient in section 41 (b) is not continuous and ceases to apply after election. Counsel
suLmit[.cd that neither in the ONMnor in the Statement of the Plaintiffs Case has the Plaintff
disputed the assertion that he was expelled from (he APC on 6" March 2015,
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Counsel submitted that the obligations under section 41 are continuous, Counsel submitted that

In interpreting scction 41 (b)of the Constitution this Court should apply the scveral interpretative
criteria and weigh same before giving an interpretation.  He relerred to Counscl’s submission
that the words in scetion 41(b) should be given their ordinary and natural meaning and also that

the golden rule should be applied.  Counsel submitted that when you say the golden rule

should be applied it su sgest that you have some reservations about the literal rule.

Counsel submitted that 2% Counsel for Plainafl M.P. Folanal’s relerence 1o section 31 of the
Constitution and section 45 of the Public Flections Act 2019 is an implicit concession that the
literal interpretation is not suflicient to prudence the desired mterpretation sought by the
Plaintiff. Counsel submitted tha sections 44 and 45 ol the Public Elections Act 2012 do not
support the interpretation of section 41 of the Constitution sought by the Plaintlf. Counsel also
referred to section 171 (15) of the Constitution,

Counscl submitted that the plain meaning rule does not apply in relation to the interpretation of
section 41 of the Constitution. Counscl submiutted that il the interpretation of Plaindll is
accepted then in theory we coulrd well have a non-citizen as President, thal is, if we accept that

the obligations under section 41 cease 1o apply alter electon.

Counsel submitted that this Court should read into scetion 41 of the Constitution that the

obligations and qualifications thereunder are continuous and apply after election.

As regards Section 55 of the Constitution Counsel submitted (hat the said section does not
contain express language that the oflice of Vice President will only become vacant in the
mstances sct out therein nor can such limitation be ncécssarily mmplied.  Counsel urges the
Court to adopt the construction as a whole principle and to take cognisance of sections 41 (b)
and 54 (5) in construing section 55 of the Constitution.  Counsel urged the Court to give

meaning (o the word “vacant” havine re ard 1o sections 41 (b) and 55 ol the Constitution.
O (o]

Counsel submitted that in the Press Release Ex. A there is no mention of the words “remove”,

“removal” or “removed” and that it was disingenuous to assert that the President was referring to
removal or removed when he used the word “relieved”. Counsel submitted that section 51 is
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predicated on some deliberate or intentional act by the President or Vice President which
amounts (o a violation of the Constitution or a gross misconduct in performing his functions or
duties, and that ceasing to be a member of a political part by way of expulsion is not a deliberate
or mtentional act of the Plaintfl and cannot be construed as a violation of the Constitution.
Counsel submitted that sections 51 and 55 do not apply o circumstances sct out in section 41 of
the Constitution whereby Parliament intervenes regarding the removal of the President or the
Vice President.  Counsel submitted that section 55 does not exhaustuively set out the
circumstances under which a vacancy in the olfice of Vice President occurs and that it is only in

respect ol Scetion 55 (C) that Parliament has been ascribed a role by the Constitution.

Counsel referred to section 53 (1) of the Constitution which vests exccutive power in the
President.In construing “Executive powers” the Court should look al the whole Constitution.
Counsel submitted that having regard o the construction placed on séctions 40, 50, 51 and 55 of
the Constitution the President can in these circumstances relieve the Viee President from the
office where the latter has not met 'his obligation: ol continuous membership of a party under

Section 41(b) and that sections 50 and 51 cannot be invoked.

Counsel referred o the Auku Abubakarr case velicd on by Counsel lor the Plaintfl and
submitted that this Court is enjoined by scction 124 (1) of the Constitution (o mdependenty and
properly construe sections of the Constitution. Counsel referred lo scction 139 ol the Nigerian
Constitution and to scction 55 (1) of the Public Elections Act and submitted that in Sicrra Leone
you can have a petition case against the President but not the Viee president. Counsel referred
lo section 146 of the Nigerian Constitution submitting that there the power to appoint the Vice
President is subject to the approval ol each House ol the Natonal Assembly, whereas by section
54 (5) ol the Sierra Leone Constitution the appointment of the Vice President by the President
15 not subject to the approval by Parliament. Counsel submitted that in the Judgment ol Justice
Akitan the literal interpretation was applicd in construing the provisions of their Constitution.
Counsel therefore submitted that that case ought not o be relied on by this Court having regard

to the method by which that decision was reached.

Mr. Manly-Spain on behalf of the 2* Defendant adopted the submissions and arguments of
Counsel for the first Defendant. He referred to the Statement of the 2 Defendant’s Case filed
on the 20" April 2015. Counsel drew the Court’s attention to lour main issucs. Firstly Counscl
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referred Lo sccuon 48(4) ol the Constitution, submitting that the action as brought 15 not
maintainable. Secondly that the questions posed in the ONM cannol be answered at all as
poscd. Thirdly that the Planufl cannot avail himself ol secion 127 of the Constitution. Counsel
submits that the President 1s immune from prosccution and that the acts complained of are acts

(o]
of the President and not the government.

Counsel submitted that the questions posed in the ONM presuppose that the President has
power o remove the Vice president only under section 50 or 51 and this not being the case the
question posed 1s wrong. Counsel submitted that there is no right to suc the partics under the
State Proceedings Acts 2000, adding that the President acted alone and not on behalf of

Government.  Counsel [inally submitted that you cannot remove [rom ollice somconc

appointed by an authority that cannot be sued.

By special leave of the Court, Mr. Margai in response submitted that the WARIOBA casce relied
on by Mr. Macaulay was decided mn 1998 whilst the Atk Abubakar casc he relicd on was

deaded m 2007.

At the close ol arguments the matter was reserved lor Judgment.
A carclul examinaton ol the questions posed by the Plamull for determmation makes very
curtous reading indeed. The first question posced is:
(a) Whether the Consttution of Sicrra Leone empowers the PRESIDENT “to
relieve the Vice-President of his Office and duties”™ in any way Other than by

the procedure set out in sections 50 and 51 of the said Constitution”

This question would no doubt suggest that the Plaintll is accepting that the President has power
under scctions 50 and 51 of the Constitution to “relieve” the Viee President of his office and
duties, and the question 1s whether apart from his powers thercunder he has such powers under
any other section. This question as couched would pose a bigger difficulty in answering as it 1s
based on a premuise that is not necessarily accepted by all the parties. It 1s in recognition ol the
awkward wording ol the lirst and even the sccond question that Counsel lor the 2" Defendant
was prompted to submit that the questions were wrong and cannot be answered.  “T'o better
Jndcrs{and what the Plaindff is asking, I have had to perusc the entire ONM as well as the

Statement of Case for the Plaintll. In doing so it became evident that the Plainaff had no
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intention ol suggesting or accepting that the President had any power under section 50 and 51 ol
the Constitution to relieve him of his office and duties as alleged.  In paragraph C (vi1) of the
Statement of Case for the Plaintft, the Plainafl contends as follows: “It is further submutted that
the only provision lor the removal of both the President and Viee President is to be found in
scetions 50 and 51 of the said Constitution, read together with Section 54 (50 thercof”. The
above among other submissions and arguments ol Counsel for the Plaintfl have persuaded me

to accept and understand the questions posed, though T must state that they were indeed

awkwardly worded, to say the least.

Indeed the Plaintff has approached this Court by commencing thus action, mvoking sections

124 and 127 of the Constitution. I shall lirst deal with section 127 (1) of the Constitution which

provides as [ollows:

127 (1) A person who alleges that an enactment or anything contained in or done

under the authérity of that or any other enactment is inconsistent with, or is
in contravention of a provision of this Constitution, may at any time bring

an action in the Supreme Court for a declaration to that effect.

On the legal ellect ol the above section this was what Dr. Ade Renner-Thomas CJ had o say in
the Case of Sarnuc! Hinga Norman Vs Dr.SamalBanya&Ors SC2/2005 delivered on the 317
August 2005 (at page 14 thereof)
Indeed, this brings me (o the consideration of the legal cflcct of section 127(1) of the
National Constutution. I my opimion, this section lays down the procedure for the
enforcement ol the National Consttuton by this Court but only i certain specilic

circumstances. They are the lollowing:

Where -

(1) Any person alleges that an cnactment is inconsistent with or i contravention of a

provision of the National Consutution.  That person may then invoke the original
Jurisdiction conferred upon this Court by section 124(1) lor a declaraton based on
section 171(15) of the National Constitution that to the cxtent ol the inconsistency the

sard enactment 1s null and voic;
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Role of Court in interpretation. The Court has the lunction of authoritatively construng
legislation, that s, determining 1ts legal meanmng so far as 1s necessary- (o decide a case
before 1. This function is exclusive to the Court, and a m aming tound by any other
person, for example an authorising agency, an mvestigaling agency, an cxecuung agency, a
prosecuting agency, or even Parliament wuscll, except when mtending to declare or amend

the law, Is always subject (o the determination of the Court.

Indeed the desire of this Court is (o artive al the legal meaning of any enactiment that comes
before 1t for interpretation.  Sometimes on an mlormed interpretation, there is not much
difficulty in discerning the legal meaning.  Quite often however there is some doubt as to the
legal meaning as is evident in the present case where the Plaintill’ and the Defendants are

puttung forward conllicling interpretations ol (he provisions that this Court is called upon Lo

Al wy

construe.  Again in paragraph 1374 ag page 836 ol Halsbury’s Laws ol Lngland 4" Edidon it
states as tollows:
Doubt as to the ]cgé] meaning. I on an mformed mterpretation, there s no real
doubt that a particular meaning of an cnactment Is to be applied, that meaning fs
(o be taken as its legal mc;un}fg. If there 1s a real doubt, it is (o be resol ved by

applying the interpretative crireria

[t goes on to state at paragraph 1414 as {ollows:
The informed interpretation rule, 7 mformed mitcrpretation rule is a rule under
common law that the Court must infer that the legistator, when scettling the
wording of an enactment, imtended it (o be given a [lully informed, rather than a
purely literal, iterpretation. Accordingly, the Court does not decide whether or
not there is any real doubt as (o the legal ineaning of the enactment, and if so i
what way to resolve it, until 1t has first discerned and considercd, in the light to the
flacts to which the enactment is bemg applicd, the context of that enactiment,
including all such matters as may Hlumine the text and make clear the meaning

mtended by the legislator in the factual suuation of the instant case.

For tis purpose Parliament intends that the Court will permit the citation,

whether unconditonally or de beneesse, of any publicly available material which it
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considers 1t proper (o admit and consider having regard (o the mterpretative

criteria.

Also in Bennion on Statutory Interpretation by FAAR. Bennion 5° edition (Bennionat Section
303 1t states:

Parliament is presumed (o intend that in construing an Act the Court, by advancing the
remedy which is indicated by the words of the Act for the muscluel being dealt with, and
the nnplications arising from thosc words, should ann to lurtier every aspect of the
legislative purpose. A construction which promolcs the remedy Parliament has provided

Lo curce a particular miscluclis now known as a p urposive construction.

I shall adopt and be guided by the various principles above in construing the several provisions

that call for determination in this action. In this regard | shall apply the appropriate
interpretative criteria as are relevant to the various provisions as the case may be.
The Plaintff’s complaint is that the President wronglully relieved him of his duties giving stated

reason and that it was unconstitutional for him to do so.

Let me first deal with the reasons or circumstlances warranting the acts of the President and then

proceed to examine under what authority he is purported to have acted.

In Ex. A, the Press Release from State House., it s alleged that the Plaintftf was on the 6
March 2015 expelled [rom the APC party and as such he no longer had the continuous

requirement o hold the office of Vice President as rec uired by section 41 (b) of the
I 1

Constitution.  The Plaintll on is part contends that that section does not require him o be a
member of a political party after election into the office of Vice President.

Section 41 states as follows:

No person shall be qualified for clection as President unless he -
@ Is a citizen of Sierra Leone
(b) Is a member of a political party
(c) Has attained the age of forty years; and

(d) Is otherwise qualified to be elected as a Member of Parliament.
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The above provision expressly refers (o the President, however by virtue of section 54 (2) of the
Constitution this provision is also referable to the Vice President. The question here as regards
the Plaintiff’s complaint is whether section 4.1 (b) 15 a continuous requirement.  In my view, the
literal and plain meaning of the provision is not clear cnough o cnable me arrive at the legal
meaning.  And having regard (o the conflicting mterpretations urged by the respective parties
here, I have had to resort to the nterpretative criteria mentioned above. In this regard I have
had to first discern and consider the facts and circumstances o which the relevant provision is
being applied, the context including all matters that would make clear the intention of
Parliament. Having applicd the various principles I have come to the considered conclusion that
the provision in section 41 including scction 41 (b) is continuous. In other words the Viee
President must be a member of a political party when he is being designated as a running mate
lo the President and should continue 1o be a member ol a political party so long as he is in office
as Vice President. In coming o this conclusion and mterpretation I have also had o consider
the effect of holding otherwise.  Would holding otherwise havethe effect of producing an
unworkable, absurd or impracticable result? This is another mnterpretative method that is often
usclul in arriving at the legal meaning.  In the present, case to hold otherwise would mean that a
President or Vice President nominated by a poliical party to pursue its manilesto could end up
representng the interests and pursuing the manifesto of an opposing party even while in office.
This would be most unfair and unfortunate 1o the electorate who had chosen and voted for a
President and Viee President from a party whose manifesto they approve and by which they
chose to be governed. Again to hold that the provisions 1n section 41 are not continuous would
for example mean that we could have a President or a Vice President who 1s not a citizen of
Sierra Leone, il having been a citizen belore election loses such ciizenship alier election and
while in oflice. See section 41 (a). These are most certainly not scenarios or possibilities that
would have bcannitg)mtcmplalcd or intended by Parliament.  In Halsbury’s Laws of England 4*

el _ .
Editon paragraph 1478 and page 910 it states as [ollows:

Presumption against unworkable or impracticable result. It Is presumed that Parliament
mtends that the Court, when considering, in relation (o the licts of the instant case, wlich
ol the opposing constructions ol an enactinent corresponds (o its legal mearnmg, should
. find aganst a construction which produces an unworkable or unpracticable result, since

this is unlikely to have been intended by Parliament.”
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In the instant case this Court is therefore cnjoined not 1o give an interpretation (o a provision

that is clearly impracticable, absurd and most obviously unintended by Parliament.

2" Counsel for the Plaintff referred to sections 44 and 45 of the Public Elections Act 2019 in
aid of his submission that the provision of Scction 41 (b) was not intended to be continuous and
i lact ceases alter clection of the President and Vice President. With respeet 1o Counsel I find

this argument to be without merit.

Section 44 of the Public elections Act 2019 provides as [ollows:
44. (1) No person shall stand as a candidate in a presidential election if he is not a
candidate nominated by a political party.
(2)A person is not qualified to be nominated as a candidate in a presidential
election unless the person is -
(a) a citizen by birth;
(b)  amember of the political party;
(c) not less than forty years of age; and

(d) otherwise qualified to be elected as a member of Parliament.

2" Counsel [or the Plaintll 1'@1‘?:1‘1‘(:(1 to the 4" Schedule to this Act which does not mention
membership of a political party. However it is evident that m scction 44 quoted above the
requirement of membership of a political party 1s stated.  Sce also Scction 45 (2) of that Act.
Besides the provision in section 41 (b) of the Constitution 1s supreme and anything contained in
any other enactment which is inconsistent with it 15 Lo that extent void (see Section 171 (15) of

the Constitution.

Having held that the provision, requirement or qualification in scction 41 (b) is continuous, lct
me now proceced (o consider the conscequences of the Plantff failing to maintain  his
membership ol a political party albict by cxpulsion, and (he actions taken as per the Press

Release [rom State House.

It 1s the Plaintiff’s contention that even if (which he docs not admit) his membership of a

~

political party is a continuous requirement, that it was unconstitutional for the President to

remove him [rom office as he can only be removed from office pursuant to the provisions of
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sections 50 or 51 ol the Constitution. Counsel for the 1* Delendant however contends that the
President did not “remove” the Plaintll from ollice. Counsel submitted that the list of instances
where the office of Vice President shall become vacant was not exhaustive. In this regard let me

reproduce here sections 51 and 55 of the Constitution.

51(1) If notice in writing is given to the Speaker signed by not less than one-half of all the
Members of Parliament of a motion alleging that the President has committed any
violation of the Constitution or any gross misconduct in the performance of the functions
of his office and specifying the particulars of the allegations and proposing that a tribunal
be appointed under this section to investigate those allegations, the Speaker shall -

(a) If Parliament is then sitting or has been summoned to meet within five days, cause
the motion to be considered by Parliament within seven days of the receipt of the
notice; or

(b) If Parliament is not then sitting, (and notwithstanding that it may be prorogued),
summon Parliament to meet within twenty-one days of the receipt of the notice,

and cause the motion to be considered by Parliament.

Section 55 The office of the Vice President shall become vacant -
(@) On the expiration of the term of office of the President; or
(b) If the Vice-President resigns or retires from office or dies; or
(c) If the Vice President is removed from office in accordance with the provisions

of section 50 or 51 of this Constitution; or

(d) Upon the assumption by the Vice President to the office of President under
subsection (4) of section 49.

Having perused the above sections of the Constitution I do not believe that the Plaintflf has
violated the Constitution (as contemplated in section 51) by no longer belonging o a political
party, a requirement which has been held o be continuous. His being expelled 1s not a
voluntary or deliberate act amounting (0 a violation nor is it a “gross musconduct in the

performance ol his [unctons.”

However in accordance with scction 55 of the Constitution, scction 51 (1) provides two ol

several scenarios where a vacancy can be created in the office of Vice President. Interesting in

Section 55, it is only in paragraph Cthercol  that Parliaiment 1s involved in removing the Vice
) I gra]
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President. In Paragraphs (), (b) and (d) ol section 55 a vacancy is created with no acuon by any
other party and with no involvement of Parliament. The salient question is what happens where
the Vice President cease to possess a continuing requirement to hold that office? Tt is my view
that when a Vice President cease to possess the requirement as contained in section 41 (b) of the
Constitution a vacancy is automatically created. This is not expressly provided in section 55 but
is a construction that is implicd and is most consistent with that provision when read in
conjunction with section 41 ol Constitution. A vacancy 1s thus created in the same way as 1L
would il the Vice President ceases to be a cilizen ol Sierra Leone alter his election and
assumption ol office. As I said carlier section 55 does not expressly name or mention fatlure to
belong to a political party as an instance that would create a vacancy in the office ol the Vice
President but again as stated carlier this must be implicd as the list ol circumstances in section

55 1s not necessarily exhaustve.

In Bennion5” Edition Section 172 page 487 it states:
Nature of a legislative implication. e legislator is presumed to mtend that the liceral
mcaning ol the express words ol an cnactment is (o be treated as claborated by taking
into account all implications which, in accordance with the recognised guides (o legislative
Intention, it Is proper (o treal the legislator as having miended. Accordingly, n
determining which of the opposing constructions ol an enactment to apply m the factual
situation of the instant case, the Court sccks to identify the one that cmbodies the
claborations intended by the legislator.
It goes on in Section 173 page 491 thus:
“Is it legitimate to draw implications? Despite some judicial dicta (o the contrary,
the finding of proper implications within the express words of an enactment 1s a
legitimate, ideed necessary, lunction of the interpreter.”
And further at Page 495:
When an implication is ‘proper’. 1he question of whether an implication should
be lound within the cxpress words of an enactnent depends on whether 1t s
proper or legitimate to lind the implication in arriving at the legal meaning of the
enactment, having regard (o the accepled guides (o legislauve intention. 1t is for
the Court to decide whether a suggested mmplication is ‘proper’. This may involve

2 consideration of the rules of language or the principles of law, or both together.
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Where the point is doubtful it will, as always m interpretation, call lor a weighing

and balancing of the relevant factors.

The above passages in Bennion recognise the Court’s power to where necessary fill in textual

detail and to notionally expand the wording ol any legislation in order to arrive at its legal
meaning. Again I shall here adopt the dictum Justice Kisanga JA in the case of WARIOBA V

WASSIRA LRC 1998 Vol 2 Page 721 where he stated

as lollows al page 727 ol his judgment.

“‘However, over the years this poson has changed, and the view today 1s that in
mterpreting statutory provision the Court may, i a lit case, read words into the provision. 1hus,
for instance i Kanunis DBallrooms Lid v Zenith [nvestnents (Torquay) Lid [1970] 2 All ER 871
al 893 the House ol Lords (per Lord Diplock) adopted what was described as the purposive’
approach, instead of the literal approach, and imputed o Parliament -

an intention not (o imposc a prohibition inconsistent with the obyects which the statute
was designed to achieve, though the drafisiman lhad] omitted to incorporate in cxpress

words any relerence (o that intention.’

That approach was re-echoed and claborated upon by the Court of Appeal in Nothman v
Barnet London Borough Council (1978 [ All ER 1248 ar 1246 where Lord Dennimeg MR sard:

The literal mechod [of construction] is now completely out of date. It has been replaced

by the “purposive” approach. In all cases now in the micrpretation of statute we adopt

such a consuuction as will promote the general legislative purpose underlying the

provision. It is no longer necessary lor the judges to wring their hands and say: There [s

nothing we can do about it. ' Whenever the strict mterpretation ol a statute gives risc (o an

absurd and unjust situatron, the judges can and should use their good sensc to remed 3/ 4

- by reading words in, i necessary - so as to do what Parliamnent would have cdone hacl

they had the situation m mind.

Consistent with such holdmg, the Court declined to adopt the Iiteral approach, and
mstead read words into the provision of the statute which it was construing. We find these last
two cascs to be very persuasive.
lfc:aring the above passages in mind 1 have read the provisions ol scction 41 (b) as well

as section

55 ol the Constitution and 1 hold (hat by the principle ol legitimate implication and giving
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section 55 a purposive construction, the Plaintfl having been expelled from his party and
thereby failing to possess the continuing requirement provided in section 41 (b) has thus created

a vacancy in the office of the Vice President.

Indeed the Plaintfl clearly acknowledged that he was expelled by the APC party and there 1s no
evidence before this Court that he has successfully challenged or overturned the expulsion

which would perhaps have presented a different scenario.

As stated carlier, having created a vacancy by ceasing (o possess the requirement stated in
section 41 (b) of the Constitution, there is no need or necessity to reler the issue to Parliament
as (s is not a vacancy contemplated in section 50 or 41 of the Constitution. It is important Lo
note that the circumstances creating a vacancy is section 55 (a) (b) and (d) do not require
Parliamentary involvement.

Counsel for the Plaintff referred to the definition of the word “relieve” in  the  Oxford
Advanced Learners’ dictionary and argued that by Ex. A the President had removed the Plainaff
from office. Indeed dictionary delinitions are no doubt often useful in construing words n a
statute but this Court has the right and duty to also use other means and criteria in arriving at the

true, intended or legislative meaning of a word or provision as the case may be. In Halsbury’s

Laws of England 4"Edition paragraph 1371 page 834 it is stated as follows:

1o ascertain the meaning of a term uscd in legislation recourse may be had to a
dictionary or other work ol reference.  This applics even thougl judicial notice s
taken of the meaung of the term. A dicuonary cited should be ‘well-known and
authoriiative.” The Court nevertheless remains free to reach its own conclusion,

which may be different to that expressed mra work of relerence.

Guided by the above and in consideration of my conclusions carlier in this judgment it is my
view that Fx. A the Press Release from State House did not remove the Vice President from
oflice. The Plamtll, by ceasing to be a member ol a political party, had already created a

vacancy in the said oftice.
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It would therefore seem that the issue of the Press Release Fx. A was the President inlorming
the Plaindll and the Public of (he existence ol a state ol allair i.e the vacancy n the office of the
Vice President a vacancy created not by him but by the Plainuff ceasing to posscss the
requirement in scction 41 (b). The issue of the Press Release could not have been done by

Parliament as it has no express power to do so.  And so it was pursuant to his authority as head

of State and Chief executive (as contained in section 40 (1) of the Constitution) that the
President caused the issue of the Press Release. Furthermore the Press Release served the
purpose ol staing the justification and laying the loundaton [or the appomtment ol the 2

Delendant. Section 40(1) of the Constitution provides as lollows:

There shall be a President of the Republic of Sierra Leone who shall be Head of

State, the supreme executive authority of the Republic and Commander-in-Chicf
of the Armed Forces.

In the absence of any other provision in the Constitution in this regard, 1t 1s my view that the

above provision cnables and cmpowers the President to relieve from oflice and duties a Vice
President whose office had already become vacant by him ccasing 1o be a member of a political

party as required by section 11 (b) of the Constitution.

Counsel for the Plaintifl referred (o and relied on the decision in the Atku Abubakarr casc. In
that case the then President of Nigeria declared vacant the office of the Viee President. The
Vice President challenged the action of the President and sought certain declarations and relicfs
from the Appeal Court in its original jurisdiction. On appeal (o the Supreme Court of Nigeria it
was held among other things that the purported declaration by the President of the Federal

Republic of Nigeria that the ollice of Vice president was vacant was unconstitutional.

I have carcfully read the decision in the Ak Abubakarr Casc. However | have observed some

dillerences in relaton o the present case m terms of a) the text or wording ol the respective
(corresponding) legislative provisions sought (o be interpreted or construed, b) the reasons or
cirreumstances creating the alleged vacancy ¢) the guidelines for interpretation used in arriving at

the decision d) the two Constitutions are certainly not identical. Let me conclude my

[

consideration of the Atku Abubakarr case by reference to the case of Charfes Francis M Argal -
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v- Solomon Ekuma Berewa& Ors SC 22007 unreported i which the Hon, Jusuce U.H.
Jalloh, CJ had this 1o $ay:

Tejan-

Furthermore it must be remembered that no two Consttutions arc the same, hence their
micrpretations must to that extent also differ and in micrpreting the provisions of our National
Constitution I have and I must not put any gloss or interpretation from another Constitution or
statute. I remumd mysell also that similar provisions m othier Constitutions or statutes are only of

persuasive eflect and in no way binding on our Courts.

I therefore do not find it appropriate or usclul to adopt the decision in the Agky Abubakarr

casc.

In the instant case 1T have indeed employed the interpretative criteria mentioned carlier, bearing
in mind that the duty, authority and responsibility for interpreting the various sections of our
Constitution rests entirely on this Court pursuant to scction 124 of the Constitution.  In doing
50, I have had to consider among other things, the precise text of the relevant provisions of the
Conslituton, the context of the enactnent and the lactual situation ol the present case.

In the light of all of my consideratons and conclusions above, it 1S my view that the 9
Defendant was lawtully and properly appointed by the Prcsidcn} in excrcisc of his power
pursuant to section 54 (5) of the Constitution. It must be noted that the 2 Defendant was
indeed appointed by the President who cannot be sued as his immunity from suit for acts done
in his private or ollicial capacity is guaranteed by section 48 (1) of the Constitution. However if
the Plainull is alleging violations of the Constitution by the President he could well have
considered pursuing the route contemplated in section 51 of the Constituion. He no doubt
would have had to firstly idendify the provision ol the Constitution that the President is alleged to
have violated, a hurdle which regrettably the Plaindlf has not been able to surmount or address

in these proceedings.

In the light ol the above consideratons and my conclusions m this judgment I shall answer the

questions posed for determination in the following tcrms.
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L. As regards the first question my answer is YES. The President has power (o relieve the

Vice President of his office and dutics particularly in the present case where that oflice

requirement contained in section 41(b) of the Constitution
As regards the second question my answer is YES. The President had power pursuant to
section 40(1) of the Constitution (o relieve the Vice President of his office and dutcs

when that ollice became vacant in the circumstances as stated above.

In the result the several declarations and relicls sought by the Plaintll cannot be justiticd and are

accordingly refused.
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HONOURABLE JUSTICE VIVIAN M. SOLOMON
JUSTICE OF THE SUPREME COURT

PLAINTIFF’'S ORIGINATING NOTICE OF MOTION

(1)

By an Originating Notice of Motion the plaintifl herein commenced this action against the

defendants pursuant to Sections 124 and 127 of the Constitution of Sicrra Leone Act No.6

of 1991 (hereinalter called “The Constitution’) in which he is sccking the following reliefs

Lo Wil

1. Fora determimation of the [ollowing questions, to wit;

(@) Whether the Constitution of Sicrra Leone cmpowers the PRESIDENT “o

relieve dic Vice-President of his Office and dutics” in any way other than by the

procedure set out m Scctions 50 and 51 of the said Constitution?

(b) Whether the “Supreme Executve Authority” of the President mentioned in

Section 10(1) of the Constitution of Sierra Leone includes the power (o “relieve

the Vice-President of his ollice annd duties”. other than by the procedure set out in

Sections 50 and 51 of the said Constitution?

If the Answer to the questions above is NO, the Plaintiff will scek the tollowing

further reliefs:

(1)

(11)

(111)

(iv)

For a declaration that the Public Notice announcing that the Vice-President
had been relieved of lis dutics and oflice (Extbibit A herein) s
unconsttutronal, null and void and of no eflect.

For a declaration that the appomtncnt ol Victor Bockaric Foh as Vice-
President of Sicrra Leonc is also unconstitutional, null and void, and of no
eflect.

For an Injunction restraining the sad Victor Bockarie Foh from acting mn
the Ollice of Vice-President of Sierra Leone, pending the hearmg and
determination of this action.

lor a declaration that the Elected Viee-President of Sicrra Leone (the

Plamull” herein) remains i Ollice as Vice-President thercol unless and
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(2)

unul removed from Ollice as required by Scction 50 and 51 ol the

Constitution ol Sierra Leone.

In support of this motion is the affidavit of Alhaji Saunuel Sam-Sumana sworn on the 90™
March, 2015.  The said affidavit contained 4 cxhibits to wit: a copy ol the Press Release:
the Plamdll’s Statement; the Open Letier writien by Dr. Abdulai Contch; and the Press

Statement from the SLPP Party all dated 18" March, 2015.

Before the hearing of the Originating Notice of Motion, the plaindll filed a Motion Paper
dated 24" March, 2015 in which he sought an interlocutory injunction to restrain the 2
delendant [rom carrying out the [unctions of Vice-President of the Republic of Sierra
Leone.  The 1" defendant opposed the application and relied on the aflidavit ol Julius
Folanah Sandy sworn on the 30th day of March, 2015.  The 2" defendant relied on the
aforesaid aflidavit and an affidavit sworn on the 9" Aprl 2015 by Ajibola Emmanuel
Manly-Spain Esq. This Court by its order dated 5" May, 2015 refused the applicanon

and ordered a speedy hearing ol the Originating Notice of Motion.

The plainufl filed a statement of his case on the 30" March, 2015 together with the affidavit
as required by Rule 90(9) of The Supreme Court Rules, C.I, No.l of 1982 (hereinafter
called “The Rules™).  Attached to this are: a copy of the Press Release from State House
dated 17" March, 2015; a statement (rom the plainull dated 18" March, 2015; and press
release dated 19" March, 2015 appointing the 2 defendant as Vice-President of the
Republic ol Sierra Leone.  The plaintil in his case referred to several sections of the
Constitution to wit: Sections 40(1) (3); 41 (b); 49: 50; 51; 52: SAIDESNE)(S); 55(c); and
J0(4). In the submissions therein, the plaintll contends that he was elected by the
people ol Sierra Leone in 2007 and 2012 together with the President as his running mate.
That he was not appointed by the President as his Vice-President. He contrasted his
position with that of Ministers and Deputy Ministers who shall hold their position al the
President’s discretion. His submission is that Sectrons 50 and 51 set out the
circumstances under which he can be removed [rom his office.  The (ormer relates to
mental and physical incapacity and the latter deals with misconduct though 1t goes beyond
misconduct. He turther stated that Section 20(1) does not make provision for his
removal by the President.  This is a general provision sctting out the “stple and tiles” of
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the President. He lmally stated that the President has exceeded his authority in
removing him [rom oflice and relied on the authority of 5.C. 3172009 Atuomey-General of
the Federation ol Nigeria; Inspector-General of Police and INEC v, Alhayr Atku

Abubakarr and Others, in which Justice Sunday Akinola Akintan JSC. had this to say:

“Unlike the Ministers, the President cannot remove the Viee-
President.  The process of removal of the President or the Vice-
President is provided for in Section 143 of the Constitution. It 1s
through the process of impeachment, which is to be conducted by
the National Asscmnbly as sct out in that Section”,
Mr. Margai submitted that cach word must be presumed (o be given signilicance and
should be given a reasonable and natural meaning.  His argument is that the plaintfl can

only be relieved of his duties pursuant to Secron 55(c) of the Constitution, that is, by the

procedures thereof. In referring to Secton 40 (8) counsel submitted that the word
“guardian” mcans “a person who proteets”, He referred to Secdon 41 (b) and
submitted that the word “a” is used and not “the”.  Counscl submitted that there were

optons opened to the plaint(l alier his expulsion such as becoming a member of another
established political party. He relied and adopted the reasoning in the opmion letter
marked “C”. He agreed that the Nigerian Constitution is different from the Sicrra Leone
Constitution as the word “the” is used instead of the word “a” in referring to membership
of a political party. Mr. Margai submitted that neither Sections 40 (4) or 53 clothes the
President with the authority to relieve the planull ol hus duties. He referred o the
Atku Abu Bakarr case and the relevan( sectons of the Nigerian Constitution. He
agreed that Secuon 143 (1) of the aloresaid Constitution is not on all lours with Sectrons
1 and 54¢8) of the Sierra Leone Constitution as the language 15 slightly different though its
ctfect is the same. The plaintift accordingly prayed that the two questions for
determination be answered in the negative and that the further reliefs sought (1) (1) (111) and

(1v) be granted.

Mr Fofanah made submissions in respect of the case against the 29 defendant.  He
submitted that the case against the 2" defendant is tiat the removal of the plaintifl as Vice-

President 1s unconstitutional which has occasioned the appointment ol the 2" defendant.
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Counsel referred o Section 45 (3) (4) of the Public Llections Act 2012 (hereinalier called
o “The Elections Act”) and its fourth schedule.  The latter he submitted does not make
any reference to membership of a political party and the constitution takes away
g membership of a political party post clection because of the sovereign mandate of the
people.  Membership of a political party is not a continuous requireiment. That the
word “remove” can only be lound in Scctron 55 (¢) of the Constitution and that the
President created the vacancy by removing the planufl [rom his ollice.  Sections 54 (5)
and 55 are specilic and no vacancy was legally created by the President and the 2
defendant is not occupying that office legally.
s
The 1" defendant’s case was filed on the 8" April, 2015 and accompanied by the requisite
athidavit pursuant to Rule 92(2) of the Rules. In his statement the 1 defendant gave a
background to the appointment, expulsion of the plaintiff, and the appoimtment ol the 2

defendant. In his case, it is submitted that the obligations and qualifications (o the

olfice ol Vice-President as supulated in Section 41 including Subsection (b) are continuous
throughout the term of oflice of the holder of Vice-President.  He invited the court to
interpret the aforesaid through the purposive mnterpretation which was used in the case of
Agyer Twum vs. Anorney-General & Af;ttfc{cj" (2005)-(2000) 8.C. GLR 73%: and Sicrra
Leone nterpriscs Lid. vs. Attorney-General and Minister of Justice & The Minister of
Lands Housing & The Enviromment S.C. 472005 delivered on 18" July, 2008. The 1"

delendant’s case is tha, it is the intention ol Parliament

“that the platform of political activity in the Republic ol Sierra
Leone should be through political partics and that the holder of
oflice of President and Vice-President should be members of a

politcal party”.

It therefore the plaintfl’ ceases o be a member of the APC party then Secion 55 of the
Constitution comes into play. His submussion is that an Act ol Parliament is to be read
as a whole such that Scctions 11¢(b) and 54(5) arc to be considered. On the
mterpretation of Sccuons 50 and 51, the " delendant referred 1o Secuon 54(8) and

submitted that the former sections deal specifically with mental, physical, incapacity and/or
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gross misconduct; and does not include expulsion [rom a political party. A forton
Section 41(b) does not [all within the ambit ol Sections 50 & 51 of the Constitution.  On
the interpretation of Section 40(1) it is submitted that the whole of Section 40is to be read
and he relied on the authority of Issa Hassan Scsay alias Issa Scsay & Others  vs.  The

President of the Special Court & Others S.C. /2005,

Counsel for the 1" defendant submitted that Section 127 of the Constitution 1s been
mvoked in the matter herein and in the Interpretation Act 1971, the word “enactunent”is
delined but that this matter contains no Inconsistency i any enactment and so it cannot be
properly mvoked.  He submitted that the provisions in Secton 41 including 4/¢(b) of the
Constitution apply o both the President and the Vice-President and the qualificauons
therein are continuous throughout their term of office.  He urged the court to apply the
several Interpretative criteria in interpreting Sections 41 (b); 50- and 5 1; ol the
Consutution. In the aloresaid provisions there is no mention of “candidacs” and in
Scction 41 the literal interpretation and the golden rule arc inapplicable as it will not in
grammatical terms produce the interpretation that has been placed on it He submutted
that Sectron 35 of '{];ff Constitution has been invoked and is to be read with Section 41 (b)
ol the Consttution and Scdfon 45 of the Llections Act.  When these sections are read
logether, the literal interpretation cannot be applicd m the interpretation ol Section 41.
That Scction 35 supports the contention that membership of a political party is a
continuous requircment and as it is not met by the plaintll, the Office of Vice-President
became vacant under Section 55. He referred to Sections 44 and 45 of the Elections
Act where relerence is made (o the words “nommated as a candidate” and “desienated”.
Counsel relerred o Sections 108 (7) and 171 (15) of the Constitution which provides that
the Constitution is supreme (o any other law.  He lurther submitted that even (1 1ugh the
word “candidate” 1s used in Section 44(2) of the Flections Act in the strict sense the Vice-
President never contested elections as a “candidare” as he was not nominated; his name
was not put on the ballot papers; and he did not contest the elections.  He referred to
cases n this court where the literal interpretation have not been used including the Srerra
Leone Interprises vs.  Minsster of Lands and the case of Asare  vs, Attorney General.
On the issuc of immunity of the President from civil suit, he urged the court not to take
the literal interpretation of Section 48(2) of the Constitution and made two submissions to

wit: that the court should go beyond the literal meaning ol an enactment irrespective of
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how grammadcally plain and simple the enactment is; and it can read words into a statute.
In doing so, in interpreting Section 48 (4), (his court in the case ol John O. Benjarnin et al,
vs. Dr. Christiana Thorpe et al. read the words in the aforesaid to read: “cxcept i the

casc of election petition”,

On the interpretation ol Section 575 of the Constitution, he invited the court to take
cognizance ol Sections 41 (b) and 54 (5) and he submitted that Section 54 (5) relers to
various instances and “vacancy” is one such instance and that Section 55is not exhaustive.

On the interpretation of Sections 50 and 51 he referred to exhibit “A”. He submitted
that the word “remove”is not found therein and the word “relieved” was used.  Scction 51
is predicated on some deliberate intention or act by a President or Vice-President which
would amount to gross misconduct.  But ceasing Lo be member ol a political party is not
a deliberate intentional act by the plaind(f and is not a violation of the Constitution.  And
if the plaindfPs arguments are upheld that the requirements under Section 41 of the
Constitution arc not continuous, then by ceasing to be a member of a political party he has
not violated the Constitution. He submutted that it is only in Section 55 () that

Parliament has the role ascribed to it pursuant to Sections 50 and 51.

On the mterpretation of (S’CCU_()H 40(1) of the Constitution, he submitted that “Suprerne
Lxecutive Authoriy” means Chicl Fxcecutive with mplictt powers in such position.  The
President therefore has exccutive power to relieve the Vice-President from ofhce where he
has not met the continuous requirement of membership of a political party.

Mr Macaulay distinguished the Auku Abu Bakarr case in that whereas in Nigenia the
appomtment of Vice-President is subject o the approval of cach House, by Secuon 54(5)
of our Constitution, the appointment of the Vice-President is done by the President alone.
He finally submitted that the courts have now deviated from the literal interpretation and
relied on the case of Warioba vs. Wassira & Anr (1998). He finally urged the court to
answer the two questions in the Originating Notice of Motion in the affirmative and (o

refuse the reliefs sought.

The 2" defendant filed his statement on 17" Apnl, 2015 pursuant to Rule 90(2) of the
Rules and an affidavit verifying all the facts therein pursuant to Kulc 92(2) of the Rules.

In his case the brief facts were reiterated, that is, [rom appointment of the plaindff as the
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Vice-President ol Sierra Leone to his removal [rom office. His argument is that the
plainafl lost his membership of the APC Party, and he not being a member ol a political
party cannot continuc to hold the office of Vice-President as membership of a political
party 1s a prerequisite to the holder of that office.  That the President’s power to remove
the Vice-President from office can be implied from his position as “Supreme Exccutive
Authority”. He adopted the arguments ol Mr. Macaulay. His casc 1s that Secuon
41(b) of the Consutution is (0 be given a purposive construction., In construing Sectron
41(D), relerence is made o Sectrons 35(1); 10(1); 11 ()(D); 12(1); S4(1)(5)(8) and 55 of the
Consutution. His submission 1s that Section 4/ is to be rcad as a whole and the
requirement in Sectuon 41(h) is continuous. Reference 1s made to Sectron 41 (a) that if
the holder of that office ceases to be a Sierra Leone citizen should he continue in Office as
Vice-President? This he submitted cannot be the intention ol Parliament. He
relerred to Secuon 35(1) of the Consttution which provides that political parties should
participate in shaping the political will of the people of Sierra Leone as they sponsor
candidates for presidental clection. He lurther stated 1f a President or Vice-President
resigns from the political party under whose platform he was clected and he elects to form
another political party how can he continue o hold office as President or Vice-President
when he was elected (o that office under a dillerent political manifesto?  Reference was
also made o Secuon F4(5) in which the Vice-President is the Principal Assistant to the
President and that it does not envisage a situation where both the President and Viee-
President do not belong o the same political party. Tt will be virtually impossible lor the
President to work effectively with the Vice-President as his Principal Assistant if they are
[rom dillerent political parties. He submitted that not every situation and circumstance
15 envisaged 1n the constitution and its interpretation requires a reasonable and common

sense approacl.

Mr. Manly Spam made submissions on four issues to witt  Secton 48 (4) of the
Consutution; determination of the questions on the lace ol the Originating Notice of
Motion; Section 127 of the Constitution; and the parties herein.  He submitted that by
virtue ol Sectron 48 (4) the President has absolute immunity from suit.  On the second
issue he submitted that the questions sought for determination presupposes that the
President has a right to relieve the Vice-President of his dutics pursuant to Sections 50 and
&1, but that the aloresaid sections do not conler any such powers on him and Sectron 54
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(8) buttresses that view.  He [urther submitted that the questions sought for determination

do not reler (o the 2nd delendant. He referred to exhibit “A” the press release and
submitted that it is not an cnactment and that cven a public notice is not an enactment
within Scction 127 of the Constitution. A fortion Section 197 is inapplicable in the
instant case.  On the fourth issue counsel submitted that the acts complained of by the
plamti(l are not committed by the Government of Sierra Leone but by the President.  He
referred to the press release in which the words used are 7 hereby relieve”.  Therelore
the action herein ought not o have been instituted agams( the Ist defendant.  He [inally
submitted that the 2nd defendant cannot be removed (rom oflice, as he 1s appointed by

the President who cannot be sued.  He finally urged the court to answer the questions in

the allirmative and to refuse the reliels sought.

Belore T embark upon the task of mterpretation Tmust lirst of all state that interpretation
of any constitution more often requires awareness of historical facts than it does knowledge
of abstraction.  Nearly a century and a quarter ago, then to be a Judge of the Supreme

Court of the United States of America Justice Oliver Wendel Holmes Jr. wrote:

“The fife of the T has not been fogie: it has been expericnee. 1The
felt necessities ol the time, the prevadent moral and political theories,
mtuitions ol public policy, avowed or unconscious, cven the
projudices which judges share with thei fetlow=men, have had a
good deal more (o do than the syllostsm im detcrmining the rules by
which men should be governed, Lhe law combodies the ston: of 4
nation’s development througt i centnries, andd it cannoft be dealr
wath as i 1t comtamed only the axioms and coroflarics of 4 bool of

mathematics. I order (o know what 1t is. we must know vwhat it fas

been. and what 1t ends (o become.  We must alternately consuli
lustory and existing theories of legistagon, — But the most ditlicult

labor will be 1o understand the combination of the two o new
proclucts at cvery stage.  The substance of the Javw at any grven (e
prety nearly corvesponds, so lar as i goes, with what is then
understood (o be conveniend: but its formn and mactinery. and the
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degree (o whicly 1t is able o work out desired results, depene very

ety upon s past.”

Although he was writing about the evolution of Common Law Doctrine, Holmes could just
have been writing about the task of mnterpreting a Constitution. Bearing this in mind 1

shall proceed to consider the two questions asked for determination to wil:-

1. Whedier the Consutution of Sicrra Leone cmpowers the President “o relieve the
Vice-President of his oflice and dutics” in an - oway other than by the procedure set
out mn Section 50 and 51 of the said Constitution?

4

Whether the “Supreme Executive Authorio” of the President mentioned. in Section
40(1) of the Constutution of Sierra Leone includes the power o “relieve the Vice-
President of his office and dutics” other than b v the procedure set out in Sectrons 50

and 51 of the saud Constitution?

These are the two questions for determination mvoking this court’s jurisdiction pursuant to

Sections 121 and 127 of the Constitution. [I'T am of the view that these questions are
lo be answered in the negative, then, I will proceed o consider which of the reliefs souglt
in the Ornginating Notce of Moton (i) (i) (1) (iv) ought to be granted. However, if
upon my determinaton, I hold that the two questions sought to be determined are

answered in the affirmative, then the reliefs sought will not be considered.

Before determining the 1st question, 1 will determine whether if at all, this plainafl can
properly scek the determination of (he questons herein by invoking the original
Jurisdiction of this court pursuant o Sections 124 and 197 of the Consttution. By
Section 124 this court has original jurisdiction to the exclusion of the other courts 1n all

matters relating to the interpretation of any provision in the constitution and it reads thus:

124 (1) The Supreme Court shall, save as otherwise provided
m secuon 122 of this Consttution, have original jurisdiction, to the

exclusion of all other Courts-
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@ In all matters relating (o the enforcement or
mnterpretation of any provision of this Constitution; and
(b) Where any question arises whether an enactinent was
madce i cxcess ol the power conferred upon Parlizment
or any other authority or person by law or under this

Constrtution.

Thercfore, by Secaon 124 this plaintfl has locus (o invoke the original jJurisdiction of this

court 1n its determination of the two questions.  There is a technical distinction between
the words “Interpretaton” and “Construction”. Interpretation is the process whereby a
meaning 1s assigned (o the words ol a statute; whereas “Construction” is the process
whereby uncertainties and ambiguitics in a statute are resolved. Where the words of a
statute are (lgchmd unambiguous there is no need for judicial interpretation.  However,

if the meaning of a statute is uncertain or ambiguous it falls to be interpreted.  The two
processes for interpretation were clearly disunguished per Lawson J. in Franklin v. A.G.

(1973) 1 ALL ER. 879 at P.886 in which he sad thus:

T approach the answer (o the question 1 two stages, stage one Is
thus: whether the meaning of the C prus Act 1960 in this respect is
clear and unambiguous, and il so, what docs 1t mean? At this stage |
look at the word of the cnactment as a whole, mcluding the
schedule, and I use no lurther aid, no further extrinsic aids in order
(o reach conclusion as (o the clear and unambiguous meaning of the
words .........

If' 1 find that the answer on the first stage of my inquiry 1s that the
mcamng of the Act in this respect is ambiguous, then I have to go to
the sccond stage and consider two possible different MCANINGS..........
Now il'I get (o dus sccond stage, then in my judgment, and then
only, am I enttled to look at extrinsic aids, such as the long utle, the
heading, the side notes, other legislation, then only am [ enutled to

resort to maxins of construction...”
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The delendants have argued that the plaintll cannot properly mvoke Secton 127 as it
relers to “enactment”; and the basis of the plaintll’s complaint is in exhibit “A”, the press
release. By Section 127 any person can institute action and mvoke the jurisdiction of this

court to enforce the constitution by sceking a declaration to that effect and it reads thus:

L2711} A person who alleges that an cnactnent or anything
contamed in or done under the authority of that or any other
enactient 1s mconsistent witly, or is in contravention of 4 Provision
of dus Consutution, may at any time bring an action in the Supreme

Court for a declaration to that effect.

“Enactunent” is defined in Jowit's Dictionary of English Law as:
“ann act of Parliament or statute or any pari thereol”,

The issue for consideration is whether the Press Release issucd on the 17" March, 2015
rcheving the plaindff from his dutics as Vice-President has any validity. [s 1t an
cnacrmcnmlﬂi; In the light of the above definiton it is not. It was issued after the
expulsion of the plainufl from the APC Party on the & March, 2015.  As at 17" March,
2015 the plaintll was no longer a member of the APC Party. He 1ssued a statement
reacting to that press release on the 18" March, 2015. On the 19" March, 2015 the 2™
defendant was appointed and sworn in as Vice-President of the Republic of Sierra Leone.
It 1s thercfore not an enactunent for which

Section 127(1).

s court can make declarations pursuant to

A part ol it reads thus:

“And whereas Alhayi Samuel Sam Sumana is no longer a member
of a political party in Sicrra Leone and therclore does not have
contmuous requircment to hold office as Vice President of the
Republic ol Sicrra Leone, provided for in Scction 11(h) of the
Constitution of Sierra Leone Act No.6 of 1991, [ hereby relieve
Alhayr Sammuel Sam Sumana of the duties and lrom the Oflice of
Vice President of Sicrra Leone m’z‘/f.;}nmcdikzrc eflect, pursuant to

my supreme executive authonity as President of the Republic of
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Srerra Leone as enshrined i Section 20(1) of the said Constitution

ol Srerra Leone”.

In cssence Section 127 has not been properly mvoked.  However by Section 124 this
plaintll has locus (o invoke the original jurisdiction ol this court in its determination of the
two questons. I shall therclore now consider the 1st question and its interpretation

thereol pursuant o Section 194,

The plaintfl herein is sceking the interpretation of certain sections in the constitution
mcluding inter alia; Secuons 47 (b); 50 and 51. To be able to determine whether the
President is cmpowered by the Constitution to relieve the plaindll of his office and dutics
other than by Sectons 50 and 1, I must lirst consider how he was appointed pursuant (o
the Constitution vis-a-vis other relevant Legislaton.  "The qualifications to the Ollice of
President are stipulated in Section 47 and by Scction S4EZ)(0D) of the Constitution the
qualifications (o the Office of Vice-President are the same. [ shall now refer to Section
41 which rcads thus:

41. No person shall be qualified for clection as President unless he

() :‘3 a ctizen ol Sierra Leone;

(b) 1s a member of a political party:

(c) has attained the age of forty years; and

(d) is othcrwise qualificd to be clected as 2 Member of Parhament.

Section 54(2)(a)(h) reads thus:

24(2) A person -

(@) Shall be designated a candidate for the office of Vice-President
by a Presidential candidate before a Presidential clection;
() Shall not be qualilied to be a candidate for the oflice of Vice-

President uniess he has the qualilicatrons specified i Section 11,

Counscl for the plaintfl submitted that he cannot be relicved of his duties unless the
procedure spelt oul in Sections 50 and 51 are complied with. His argument is that

Section 41 lays out the criteria requisite to the position of Vice-President and once a
52
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3

candidate qualifics and is appointed, then the criteria in Secton 41 do not apply.
Counsel on behall of the 1° delendant is opposed (o that line ol interpretation. His
submission is that once the plainGil ccases to be a member of a political party, he ceascs to
have the requirement to hold the Office of Vice-President as provided m Scction 41(D)
and by the press release ol 17" March, 2015, the plamull was properly relieved of his
duties as he ccased to be a member of the APC Party he having been expelled on the 6”

March, 2015.

The two opposing views of counsel on their mterpretaton ol the criteria in Sectron 41 is
whether its various criteria are merely criteria to the appomtment of holders ol President
and Vice-President and 1t ceases once he is appointed; or that these criteria are continuous
requirements which the holders of the said of

lices must meet throughout their enn of
office.

"This now brings me (o the basic approach (o statutory interpretation which is to ascertain
the intention ol the legislature. A statute can be looked at literally or its purpose is
determined bearing in mind the intention ol the legislature which can be found in the
ordinary and natural meaning of the words used.  This approach produces a reasonable
interpreation of the statute. But the purposive approach is used where the literal
approach would produce pervasive results. Tt was (lc[il)cralgd by their Lordships in the
casc ol Kamunins Ballrooms Co.’s Lid. vs. Zenith Investunent (Torquay), Lid. (1970) 3

ALL LLR. 871 per Viscount Dilhorne dissenting, he had this to say:

Il language Is clear and explicit, the Court must give ellect to 1t, ‘for
i that case the words of the statute speak the intention of the
DEaTs IV i s ‘And in so doing 1t must bear in mind that its
function 1s jus dicere, not jus dare, the words of a statute must not
be overruled by the Judges, but reforms of faw must be lefi in the
hands ol Parliament (Maxwell on Interpretation ol Statutes 12 Edn.
(1509, P.1)"

In interpreting a statute it should be read in it cntirety, clearly bearing in mind the
intention of the legislature and the mischicf the legislation secks to remedy, but is not to be
interpreted so literally that it produces pervasive results.
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(15) The purposive approach is very useful as the words are (o be mnterpreted according o their

(16)

natural, ordinary and grammatical meaning, but only to the extent that they do not produce

a manifestly absurd result. [ refer to the judgment of Parke, B3 in Beck vs.  Smith

(1836), 2 M&W, ar P. 195in which he held thus:

“It 15 a very usclul rule i the construction of a statute to adhere (o
the ordinary meanmg of the words used, and to the grarnmatical
construction, unless that is at variance wich the intention of the
legrslature (o be collected from the statute itsclf, or leads to any
manilest absurdity or repugnance, m which case the language may
be varied or modilicd so as o avoid such mconvenience but no

lurther”

A stmilar view was expressed by Lord Wensleydale in Grey vs. Pearson (1857) 6 H.C.
Cas 01 ar P. 106,

This method of interpretation has been used in this court in the Srerra

Leone Enterprises case.

Therelore i the interpretation of Section 41 are cach of the eriterion in 2 b o d
disjunctive or conjunctive and arc they to be read holistically? Do these criteria cease to
exist once a candidate assuincs the office of President or \f'ic(:l—l’rcsidcn[? A statute must
be read as a whole and any schedules if mcorporated into its body must be read with it.
This 15 the ejusdem genesis rule. The preamble is also part of a statute which precedes
the enacting words and sets out the reasoning for the statule being passed. My view in
determining the interpretation of Section 41 is that all the criteria listed therein are to be
fulfilled by a candidate if he is to be qualificd for clection as a President or Vice-President,

Hence the side note captioned: “ Qualifications for Oflice of President’.

[ will agan refer (o Section 11, of the Consutution, 1ts legal meaning and the intention of
the legislature. The legal meaning ol a stawte is described in Halsbury’s Laws of

Lingland 4" Edition Vol 44(1) at paragraph 1573 to wit:
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“The legal meamng ol an cnactment, that is the meaning that
corresponds (o the legislator’s mtention, is the meaning arrived at by
applying (o the cnacuncnt taken with any other relevant and
adnussible matcrial, the rules, principles, presumptions and canons
which govern statutory interpretation.  These may be referred to as

the interpretatuve criteria, or guides to legislauve intention”,

Therefore, the interpretative criteria which are o be applied in arriving at the legal
meaning of any cnactment includes; the rules of construction as are laid down by statute or
at common law; judicial deasions as to the nature and content of legal policy;
presumptions laid down by the courts and linguistic canons applicable to any passage of
prose; and legal policy consists ol a collection of principles which the judges consider the
law has a general duty to uphold. [t 1s likened to public policy and may indeed be
regarded as legal aspect.  See paragraph. 1431 of Halsburys.  Legal policy 1s not static
and n some arcas 1t may change in response to the perceived views of the public needs
and atutudes. [ am guided by the aforesaid principles and the legal meaning in the
mterpretation ol Sectron 41 is based on all the interpretative criteria.  There are several
cases within the jurisdiction which have been very instructive in tus direction. The
Constitution as I stated earlier must be given a purposive interpretation and it is not
intended to be interpreted as an Act of Parliament or enactment and not all the canons of

interpretation apply.

Counsel for the plaindfl have not argued against that view but that the eriteria therein are
not conlnuous requirements. I do hold the view thal not only is all the [our criteria a
prerequisite for clection as a President or Vice-President, but that they are continuous
requircments which must be held up to the date of vacating the office. What 15 the
purposc of these criteria?  What is Parliament’s intendment for these criteria? The
qualifications arc that a candidate is a citizen ol Sicrra Leone; is a member of a political
party; has—attained the age ol 40 years AND is otherwise qualified o be elected as a
Member of Parliament. I give the words therein used their nawral, literal and ordinary
meaning but only to the extent that it does not produce an absurd result. A question |
pose 15 what 1l for example, a candidate does not fulfil onc of the aforesaid criteria?  He

will never be elected. What then happens if he loses or fails o [ully comply will one of
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the aloresaid criteria whilst in oflice? Can he continue to hold on to that oflice?  Again
looking at Sectron 41 and its intendment il for example, a candidate who has been elected
to the office of President or Vice-President changes his nationality or renounces his Sicrra
Leoncan citizenship he cannot be deemed to have complied with the first and fourth
criterion in Sccton 41 (é)(d). [t 1s most absurd to conclude that it is the intention of the
legislature to have a President or Vice-President holding such oflice when he is not a Sierra
Leonean ciuzen. And by been a non Sierra Leonean, he cannot be a member ol a
political party; he cannot vote in elections; nor can he be elected for the position of a
Member ol Parliament. [ reler (o Scctrons 75 (a) and 76 (1) (2) of the Constitution
which provide for the qualifications and disqualifications for membership of Parliament

and they read thus:

i Subject to the provisions of section 70, any person who -
(@) 15 a «atizen of Sicrra  Leone  (otherwise  than by

naturalization); and

70 (1) No person shall be qualificd for election as a Member of

Parlrament -

(@) I e 1s a naturalized ciizen of Sicrra Leonce or Is a citizen of
a country other than Sicrra Leonc having become such a
citizen voluntarily or is under a declaration of allegrance to
such a country;

(b)

I have held this view not only alter due consideration ol the Constitution, being the

supreme law of this land, but after having duly considercd other relevant legislatons which
arc uscful in these deliberations.  Section 170 of the Constitution enumerates the laws of
Sierra Leone which includes inter alia, this Constitution and other laws made by

Parliament. By Section 122(1) of the Constitution this court:

Shall have such appcllate and other jurisdiction as may be conferred

upon it by this Constitution or any other law
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In applying the purposive approach it is desirable o read and consider Section 417 in line
with other provisions ol the Constitution relerred (o supra, including Sectrons 35(4) and
77(() so as 1o get the true intention of Parliament. Scction 35(4) of the Constitution
reads thus:

35 (4) No political party shall have as a leader a person who is not

qualilied to be elected as a Member of Parliament.

Section 77 (1)(k) reads thus:
77 (D) A member of Parliament shall vacate his seat in Parfiament -
(k) il he ceases to be a member of the political party of which he
was a member at the tme of his clection to parliament and he so
infonns the Speaker, or the Speaker is so informed by the Leader

of that political party.

This buttresses my view that the requircments on membership ol a political party are
continuous not only for the positions of President and Vice-President but also for all
Members of Parliament.  See Sections -35(1) (4); 41 (d): 77(1) (k) of the Constitution.
Members of Parliament are precluded from abandoning their party on whose ticket they

were elected to Parliament for another party. It could not be said for Parliament to have

a contrary intention for the Offices of President and Vice-President as they are not mter
alia qualificd to be clected to such offices where they are not cligible as Members of
Parliament.  There is a similar provision in the Nigerian Constitution in Section 109 (1)
(z) which reads thus:
“A member of a4 House of Assembly shall vacate his seat in the
House if:
() being a person whose clection to the House of Assembly was
sponsored by a political party, he becomes a member of another
poliical party belore the expiration of the period [or which the

House was elected”

. This provision was deliberated by Justice Aderemi in his Judgment in the Aaku Abu

Bakarr case in which he opined thus:
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It s manilest from the above quoted constitutional provision that
the lawmakers intended (o and indeed have made punishable the
defection of an clected member, from the political party  that
sponsored lumn, (o another political party before the exprration of
the period for which the House was clected by declaring his scat

acant”,

Though he [urther opined that there is no such similar provision in respect of the holders

of the Olffices of President and Vice-President; in our Constitution, chgibility for the

position of a Member of Parliament is one such requirement. Sce Section 41 (d).

(18) Other enactments which are relevant (o ascertain what Parliament has mtended include

1he Public Flectrons Act 2012 and The Political Parties Act No. 8 ol 2002 [ refer to

Scction 170(1)(c) of the Constitution which provides lor other legislation as consisting of:
170(0)(c) any orders, rules, regulations  and  other statutory
mstruments made by any person or authority pursuant o a power
conlerred in that behall by this Constitution or other law;

The Public Elections Act 2012 Actis one such relevant legislation. The preamble to

this legislation reads thus:

“Being an act to consolidate and amend the faw on public clections,
(o make provision supplementary to Sections 32 and 33 of the
Constutution ol Sierra  Leone  with respect (o the  electoral
Commuission and [or other refated matters”,

This act makes provision fncer alia for the nomination of candidates for President and

candidates designated as Vice-President. 1 refer to Section 44(1) of the Elections Act

which reads thus:-

4d(1) No person shall stand as 4 candidite in a Presiclential election
A il'he is not a candidate nominated by a political party.
44(2) A person 1s not qualified to be nominated as a candidate in a
Lresidental clection unless the person is -
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(@) a ctizen by birth;
(b) a member of the political party;
() not less than forty years of ager aned
(d) otherwise qualificd to be clected as a Member of Parliament.
(c)
Section 16 (2) relers to nationality as one criterion and a prerequisite o vole in public

electons and it provides that:

10. No pecrson shall be registered as a voter or, ha ving been
registered as such, shall be entitled to vote at a public election if the
PCrsor Is -

(a) a non-citizen;

The criteria in Section 44¢9) of the Elections Act are very similar to Section 41 of the
Constitution save for the words “a” and “the” in Scction 44 (2)(h) and 41(h) thereof,
These are the relevant provisions which relate 1o the process of how a Presidential or Vice-
Presidential candidate is nominated. There 1s no provision in the Flections Act that a
Vice-President is elected on his own ticket in general electons; he was not elected for; nor
was his name and photograph on the ballot papers.  So although the Ollice of the Vice-
President is an clective one, he is not voted for in a scparate clection, but on the same
ticket of the Presidential candidate.  Again I refer to Section 45(2) of the said Act which
provides thus:

45(2) A person shall not be qualified to be designated as a candidate

for the oflice of Vice-President il the person does not have the

quadilications specilied m Subsection (2) of Section 44,
A candidate s “desggnated” to hold the Ollice ol Vice-President by the President and all
such particulars are entered on the form for nomination by the presidental candidate.

By Scction 45 (1) () of the Llections Actitis provided thus:

45 (1) (D) the candidate designated for the office of Vice-President
by the presidenual candidate in accordance with Subsection 2) of

Sectron 54 of the Constitution:
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The dralters ol the legislation relative o public elections ook nto consideration the
criteria the holders of the Oflice ol President and Vice-President must meet.  Reference
1s made to the Vice-Presidential candidature as “designated” candidate. Such a
candidate i1s one who has been appointed to a job or position. It 1s synonymous to
indentify, pick, choose, assign, and nominate to carry oul the functions of that oftice. See
the Oxlord Dictonary & Thesaurus. In the Llecuons Act there 1s no menuon ol a
Vice-Presidenual Election but Presidential Flection and “ Llection” means any election for

the President of Sierra Leone, Parliament or Local Council.

Scction 6(1) of the Political Partics Act 2002 Act No.3 of 2002 (hereinalter called “Parties

Ac(”) stipulates its [unctions o wit:

O(1) The olyect for which the Comnussion 1s established is the
registration and supcrvision of the conduct of political parties in

accordance witl ihe Constitution and the Act.”

(Emphasts mine)

[ts funcuons in Subsection 2 includes inter alia, political parties’ compliance with the
Constitution; the Flections Act; (o monitor the accountability of the political parties (o their
membership and to the clectorate ol Sierra Leone. These unctons are to be read
together with Sectron 35 of the Consttution. Membership to a political party is a
prerequusite for a candidate to be nominated in a presidential clection.  Sce Sectron 44(1)
of the Llections Actrelerred to supra.  Because ol (his provision, at no time will there be
a presidenual candidate who runs as an independent candidate. Therelore, the
provisions to be interpreted in the Constitution relating to the Ollices of President or Vice-
President or any Member of the Legislature must be read with the Elections Act 2012 and
Political Parucs Act 2002, by using the interprelative criteria and the purposive approacl.
Again 1 refer wo Section 55(1) of the Llecuons Act on the challenge of the election of a
President. It can only be made by “a citizen ol Sierra Leone”. See Sections 35 (4);
21 (@) (d); 75 (a); 76(1) (a) of the Constitution; Sections 16 (a); 44 (£) (a) 55 of the Llections
Act. Reference 1s made mn all these legislations to “a atzen” of Sierra Leone and a
President or Vice-President who ccases to be a citizen cannot continue to hold office and
he cannot be clected as a Member ol Parliament. There 1s submission on the part of
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the plamafl that the latter is at variance with the lormer. Il there 15 any variance by

Section 171(15) of the Constitution, such law or provision 1s void and ol no effect.

Mr Margai in his submissions drew the distinction between Section 41 (b) of the
Constitution in which the words used are “2 political party” and in Scction 44 (9) of the
Licctions Act “the political party”.  He [urther submitted that pursuant to the Constitution
the plandll had rights, (hat 18, L0 join a political party, but he did not exercise that right.
Indeed there is a distinction between the words “a” and “the”.  The latter is definitive.
There is no evidence that the plaintfT is at the time of commencing this action a member
ol another political party. It would not be the intendment of Parliament to have a
President and his Viee-President [rom diflerent political partics when all such candidates
are sponsored by their respective political partics.  See Section 35 (1) of the Consututon.
This buttresses my earlier lindings that the literal interpretation would produce an absurd
result, and the purpose of the legislature in its enactment of a legislation ought to be
considered with words to be read into a picce of legislation so as to give it its true meaning
and the intendment of parliament.  In the light of the aloresaid as at the time of the issue
ol the press release the plaintll was no longer a member ol the APC Party and in the light
ol my deliberations in paragraphs 12 to 19 that it is a continuous requircment [or the
holder ol the Oflice of ViCe—Prcsidcm to be a member ol a political party, then the plaintll
can lawtully be relieved of his dutics as Vice-President as one of the criteria in Section 41
in particular Subscction (b) no longer exists. Clearly, it is the intention of Parliament
that if any of the criteria stipulated in Section 47 is not fulfilled he cannot hold the position
ol Vice-President and that the criteria therein are continuous requirements whilst he is in

ollice.

I shall now procced to consider Sections 50 and 51 of the Consututron which forms the
basis of the first question to be determined. I have dealt exhaustively on the
interpretation ol Scction 41 holistically and vis-i-vis other enactments (6 wit; the Public
Llections Act 2012 and Political Parties Act 2002 The marginal notes in Section 50
cover situations of mental or physical incapacity of the holder of the Office of President.
It applics to cases where Cabinet has resolved that the miental or physical capacity of the
President ought to be investigated, and the Speaker shall in consultation with the Head of

the Medical Scrvice of Sierra Leone appoint a Board who shall inquire into the matter.
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It enumerates the various steps on the inquiry ol the Board and where its report is that the
President is incapable of discharging his lunctions as conferred upon him by the
Constitution, then, Section 49(4) of the Constitution will be invoked.  This section has no
relevance to the proceedings herein and is not applicable (o a sitting Vice-President who is
expelled from his politdcal party and relieved of his dutics. The President has no
powers under Sectrons 50 and/or 5/ to relieve or remove the V ce- President [rom his

oflice.

The marginal notes in Scction 51 of ihe Constrtution deals with “Misconduct by
Presiden?”. By Scetion 54(8) the provisions in Scctzons 50 and 57 relating to the removal
from Office of the President apply o the Vice-President Section 51 deals with the
misconduct-ot-the President and has no relevance (o the nstant case.  When a President
or Vice-President ceases (o be member ol a political party or is expelled from a political
party is not a situation which falls within the purview of Section 51. Therefore failure to
fullil the criterion and requirement in Section (D) does not fall within the ambit of
Section 51 and definitely not within Secton 50 which provides for mental and/or physical
Incapacity. The plaindll did not commit any act m violaton of the constitution as
anticipated in Section 51.  Rather he was expelled from the APC Party under which ticket
he was elected into the position of Vice-President. Applying the legal meaning (o
Sccuon 41 and in particular 41(h) of the Constitution that 15, that they are continuous
requirements then Section 55 would come into play as the Office of Vice President is
vacant.  There is no need to use the processes/ procedures in Sectrons 50 and 51 thereolf.
By Section 535, there are other situations which when they artse, will make the Office of
Vice-President vacant and removal by Sectron 50 and 51 1s just one. [ reler to Sectron
D5 to wat:

35. The oflice of the Vice-President shall become vacant -

(a) On the cxpiration of the ter of oflice of the President; or

(b) Il'the Vice-President resigns or retires from oflice or dres; or

(c) Il the Vice-President is removed from oflice in accordance with

the provisions ol Scction 50 or 51 of this Constitution; or

(cf) Upon the assumption by the Vice-President to the office of

President under Sub-Scction (4) of Section 49,
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This sets out the various situations which are nol exhaustve, when the Vice-President’s

Olfice does become vacant. Sectrons 50 and 51 are relerred 10 in Subsection C ol

Scction 55 and in that case removal from office of a Vice-President is through the Speaker;
Parliament; Board of Medical Practitioners as the case may be. Bascd on my
deliberations in paragraph 21, T conclude that Sceton 50 is related to mental or physical
incapacity to discharge the [unctions conferred on the President or Vice-President by the

Constitution where Cabinet has resolved that such question ought o be investigated.

Section 51 relates 1o impeachment for misconduct il Parliament alleges that the President
or Vice-President has committed any violation ol the constitution or any gross misconduct
in the performance of their functions.  There are no ambiguitics in these provisions.
The words are precise and clear., Therclore there is no reason to apply any ol the
principles of interpretation.  These provisions are meant o apply to the specilic instances
referred to.  They are strictly meant (o apply only to impeachiment, mental or physical

incapacity. To hold otherwise will not only be absurd, and irrational it will also defeat the
intention of the dralters as clearly demonstrated by the prease and unambiguous words

used 1 Sections 50 and 51,

Section 55 ol the Consttution does not provide for sltuations where a Vice-President
ceases 1o be a member of political party and is subsequently expelled from that party. Tt
provides for various situations where the office is vacant which in my view are not
exhaustive, Agan, I have to take cognisance of the requisite qualitications to the Office
of Vice-President as stipulated in Section 41, Clearly it 1s the intention of Parliament that
i any of the criteria stipulated in Section 41 is not [ullilled he cannot hold the positon ol
Vice-President and that the eriteria therein are continuous requirements whilst he 1s in
ollice. To hold otherwise would create an absurd situation never contemplated by
Parliament and the people of Sierra Leone.  Parliament never contemplated a situation
where the President and Vice-President are from different political partics. The
contemplation of Parliament is for both the President and Vice-President (o be members
of the same political party thereby encouraging political harmony. His expulsion
however has created a situation not catered for in this Constitution which 1s what action
should be taken when the Vice-President no longer [ulfils onc of the qualifications for
becoming Vice-President.  Therefore, as the Constitution docs not provide the action to
be taken when any of the qualifications in Section 4/ is not [ulfilled, the President
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exercised his “Supreme Executive Authority” conlerred upon him by the Constitution in

Secton 40 (1) and relieved him from his duties. [t 1s not the intention of Parliament

that in a situation where a sitting Vice-President is relieved of his duties that office should
be left vacant until the next general clections. Let me conclude on this point by saying
that the party system is an essental clement of democratic governance in Sierra Leone.

Any interpretation should strengthen rather than weaken i, In the prenmuses therefore, in

the light of the foregoing discourse, and alter the mterpretation ol Secuons 41, 50, J1, 54,

9, of the Constitution together with Sectrons 44 and 4.5 of the Public Llections Act 2012
and the Political Parties Act 2009 the answer (o the Ist question for determination is in the

affirmative.

(24) This now brings me to the 9" question for determination which is whether the phrase

“Supreme Fxecutive Authority” ol the President mentoned in Secuon 10(1) of the
Consttudon includes the power to relieve the Vice-President of his office and duties other

than by the procedure set out in Scctions 50 and 51, Section 40(1) reads thus:

40(1) There shall be a President of the Republic of Sicrra Leone

who shall be Head of State. the supreme executive authority of the

Republic and the Commander-in-Chiel of the Armed lorces.

(Lanphasis mince)

Agam what is the legal meaning of “Supreme  Fxecutive Authority”? Like most
constitutions, Exccutive Authority is not defined in our constitution, It 1s opened to
nterpretation.  In Jowitd’s Dictionary ol Fnglish Law 2" Ed. The Executive is defined as:
..... that branch ol the government which puts the laws into
execution, as distunguished lrom the legislative and judicial branches
....... the body which carries the laws into effect or superintends the
cnforcement of them is cxecutive.......
The Exceutive is the Crown in s adrmunistrative aspect, or the
governmenl. [t consists ol government departments and therr

oflicials under the Ministers of the Crown”,



Though dictionaries do not always precisely capture how a particular word is actually used

in statutes, the Oxford English Dictionary confirms that i relates “to the part of politcal

administration with responsibility for putting into cffect laws drawn up by the legislature,”

or “the branch of government responsible for putting decisions and laws into effect.” The

power and authority to exccute the laws is therelore the quintessential executive power.

As seen in other parts, the draliers ol the 1991 Constitution clearly understood and

mtended Supreme Executive Authority o be the power 10 execute the laws. Because the

(,-()HS[[[U!I()H established  that (he Supreme Exccutive Power is his, the Conslitution

authorizes the President to exceute the laws. Vested with the executive power the

President may execute any law. As has been stated carlier, this section ought to be read

as a whole.  What was the intendment of Parliament? The interpretative criteria are 1o

be applied in arriving al its legal meaning. [ refer o paragraphs 12 to 93 herein. [
refer again 1o the Kammins case relerred (o supra. Section 40(1) ought o be read with

subsections (2)(3)(4). The marginal notes refer o © Oflice of Presrdent”. It clearly

states the Office of the President and his scveral functions and powers.  The President is
the Head of State which said designation is defined in the Interpretation Act 1971 Act No:
L

“the person  m whom the exceutive authority of Sierra Leone s

vested by the Constitution,”

The Office of the President of Sicrra Leone provides that the President is the Head of
State; the Supreme Executive Authority of the Republic of Sierra Leone; Commander-in-
Chiel of the Armed Forces; Fountain o Honour and  Justce; Guardian of the
Constitution; Guarantor ol national independence and territorial sovereignty; and to
ensure the respect for treaties and international agreements. By Sectron 40(4) he is given
additional functions as supulated in Section 40(4) 2 10 . 1n the 8/C: £/2003 Issa Hassan
Sesay & Ors.  vs.  The Lresident of the Special Court & Ors in the judgment delivered

on the 14" October, 2005 Renner- | homas CJ. had this (o say when considering Section

40(4). He held thus:-

“What then is the legal mcaning of this provision? 1o fully
appreciate the legal meaning of the provision in Section 40(4) of the

Constitution the Section should be read as a whole. The Sccton
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establishies the oflice of the President of Sierra Leone as, mter alia,

the Supreme Executive Authortty i the country. The Section then

gocs to outline some of the powers vested in the President in his

capacity as such executive Leader”

He went further:

“The provision then lavs down certan limitations on the manner of

exercise of the executive power where the action taken in volves the

execution of treaues, agreements and convention in the name of

Sicrra Leonce. The limitation on the excreise b v the Presrdent of the

exccutive powers listed in the main provision of Sectron 40(4)

consists i the requircment (o have action (aken by the President

ratthed by Parfiament if the realy, agrecinent or convention relates

lo:-

4 any matter within the legislative competence of Larliament;

b. amymatter which in any way alters the laws of Sicrra Leone

s any malter whicl imposces any charge on; or authorizes any
expenditure out of the Consolidated Funed or any other fund in
Sterra Leone; and

d.  the declaration of war by the President”.

[ agree with the aforesaid findings.  The expressed limitations of the Executive Power of

The President being the Guardian of the Constitution as provided in Section 40(3) also
imposes a duty of watchlulness on him and not only the duty or power to execute the laws,
To be a Guardian of the Constitution in its ordinary sense means to be a Guarantor of the
Constitution.  The clause commands the President to ensure that in the exercise of his
Lxecutive Authority his administration must sce that the Constitution is cxecuted.
Whether He exceutes it himsell or through his Ministers he must strive [or a proper
execution. This [unction to Guard the Constitution is vested upon the President to the
exclusion of all others.  In short Supreme Executive Authority vests on the President the
responsibility for carrying into effect the laws as passed by the legislature and making sure

that the Constitution is preserved and obscrved. The dralters consciously made this
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choice to secure responsibility efficiency and to give inherent powers to the Olfice of the

President.  Being the Guardian of the Constitution vests the President with authority to

take some action in order to preserve the dignity and integrity ol the Constitutton.  The
President’s power of removal is further established as an incident to his specfically
enumerated function of appointment of the Vice-President. Unlike the situation in
Nigeria where the appointment ol a Vice-Presidential candidate is done by the Presidential
candidate subject (o the approval of the two Houses; in Sierra Leone his appointment 15

done solely by the President. It must have therclore been the intention of the legislature

that with the power to appoint comes the power to remove i cireumstances outside the

scope of Sections 50 and 51. o hold otherwise will make 1t impossible for the President

in casc ol political or other difficultics with the Vice-President o ensure that the
Constitution is guarded. Having interpreted that being a member of a political party as
provided in the Constitution is a continuous requirement to hold the office of the Vice-
President and he being no longer a member of a Party the President in exercising his
exccutive authority rightfull.y removed the Vice-President from office, otherwise he will be
charged with not discharging his own constitutional duty of guarding the Constitution.
Using his inherent exccutive power he is vested with the authorily o remove the Vice-
President from oflice as ceasing to be a member of a political party is not within the scope

ol Sections 50 and 51. The President merely did what he is empowered o do under

the Constitution. Sections 50 and 51 are not to be construed as limitations to the
Presidents Supreme Exccutive Authority.  They are meant to be strictly applied to the

circumstances clearly and expressly mentioned therein.

Our Constitution clearly provide for the separation of powers to wit: Chapter V deals with
the Executive; Chapter VI the Legislative and Chapter VII the Judiciary.  These three
arms of Government are distinct and independent of cach other. Exccutive power 1s
vested in the President. See Section 53(1) and such power may be exercised by him
directly or indirectly through Cabinet Ministers; Deputy Minmsters or Public Officers; and
by the Vice-President as he is the Principal Assistant to the President in the discharge ol
his executive functions. The dutics conferred on the President are exclusive to his
office, including having Supreme Exccutive Authority; ‘Commander-in-Chief of the Armed
Forces; Fountain of Honour and Justce; Guardian of the Constitution and symbol of

national unity and sovereignty. No other holder in Public Office is granted such dutes.
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Therelore the President by being the “Supreme Evccutive Authority” has the power when
the Office of Vice-President becomes vacant other than by Sectuons 50 and 51 (o relieve

the plaintift” of his office and pursuant 10 Section H4(5) to appoint a person qualified to

hold that office. A holder of the Office of Vice-President shall by Sccton 54(1) of the

Consutution “be the Principal Assistant (o the President in the discharge of his executive
lunctions”.  Again, the draliers of this Constitution have made reference 1o the executive

functions of the President. The marginal notes in Secon 52 of the Constitution reads:

“Exercise of Executive Authority in Sierra Leone” and it provides thus:

I3(1) Sulycect to the provisions of this Constitution, the exccutive

power i Sicrra Leonce shall vest in the President and may bc

exercised by him directly or through members of the Cabinet,
Ministers, Deputy Ministers or public oflicers subordinate to him”
(Linphasis mimne).
Scction 53 (3) (4) provides thius:

33(3) Where by this Consutution or under an v other law the
President 1s required (o act in accordance with the advice of any
person or authonty, the question whether he has i an e case
recerved or acted i oaccordance with such advice shall not be
mquired into i any court, .

33(4) The reference in subscction (1) to the functions of the

President shall be construed as reference to his powers and dutics

the exercise of the executive authority of Sierra Leone and to any

other powers and duties conferred or unposed on him as President

by or under this Constitution or any other faw.

(Iimphasis mine).

(27) Chapter V in the Constitution provides lor the executive and exccutive powers of the
holder of Ollice of President with (he Vice-President as his Principal Assistant.  Secuons
40(1) to (4); 53(1) (3) (4); 54(1) cannol be read separalely or independently of each other.

. They are to be read as a whole if the intendment of Parliémcm 15 to be realized. The
Vice-President is an Executive Officer restricted (o the performance of executive functions.

He is charged with no legislative or judicial authority. It will be absurd to hold that the
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intention of the legislature is to unduly restrict the President’s power o remove his Vice-

President who immediately aflects his ability to perform and fulfil his constitutional
responsibilities.  The right to remove the Vice-President [rom office for any causc other
than mental or physical incapacity or gross misconduct lics with the President and not
Parliament.  This power of removal remains with the l*'lx;::cutivc Branch and is an
outgrowth ol the President’s Exccutive Authority. These provisions in the dutics; powers;
and functions of the Ollice of the President are exclusive and do confer supreme executive
authority.  Executive power in Sierra Leone SHALL be exercised only by him and MAY
be exercised by other members ol his exceutive or public officers. It is impossible for the
drafters in any legislation to foresce and provide for all situations and circumstances.  As
a result statutes arc amended or repealed o meet with new situations, circumslances and
needs.  In the circumstances therefore, the intention of the legislature can be implied 1f it
15 not expressly provided lor. And all provisions dealing with the Executive and
Executive Power are to be considered in the interpretation of the phrase “Supreme
Lxecutive Authority”  The "President therefore by his Supreme Executive Authority
pursuant to the Constitution has the power o relieve the plaintiff from his office a
conclusion confirmed by his obligation to be the Guardian of the Constitution. In the
premises therelore, the answer (o the 2™ question 1s answered in the allirmative.

In spite of the aforesaid, T will now address two issucs raiscd by Mr Manly-Spain which
relate to Section 48 (4) of the Constitution on the mmunity of the President; and the
partics herein.  On a literal interpretation of Section 48 (4) the holder of the Office of
President has immunity in civil and criminal proceedings in respect “of anything done or
omulted (o be done by him efther in his oflicial or private capacity”.  Mr Macaulay has
argued that in the case ol John Oponjo Bewjunim et al. vs. Dr. Christiana Thorpe et al,
ruling of 14" June 20138, this court read into Section 48 (1) “except in the case of ¢lection
peations”.  If absolute immunity is granted, on the literal mterpretation, then no one can
challenge an incumbent President on the validity or otherwise ol his election to that office.
This method of interpretation has now changed and a court may read words into a slatute.
In the Kammins case referred o supra, Lord Diplock adopted the purposive approach
and held thus: |

‘ann Intention not to imposc a prolubition inconsistent with the

objects which the statute was desined to achieve, though the
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dralisman  (hac) onuued 1o meorporale in express  words any

relerence o that intention”

This view was adopted by the Court of Appeal in the case of Nothman vs.  London

Borough of Barner (1978) | ALL IR, 1949 at 1240 per Lord Denning M. R, in which he

held thus:
“The literal method (of construction) is now completely out of date.
It has been replaced by the approach which Lord Diplock
described as the ‘purposive ‘approaci............ In all cases now in
the mecrpretation of statute we adopt such a construction as will
promote the gencral legislative purpose underfying the provision’,
It 15 no longer necessary lor the judges to wring their hands and say:
There Is nothing we can do about it Whenever the strice
mterpretation of a statute gives rise to an absurd and unjust situation,
the Judges can and should use their good sense to remedy it - by
reading words in, if necessary - so as to do what LParliarment would

have done had they had the sitwation in mind”

I ind both cases very persuasive and in view of my [indings I will be justified to interprel
Scction 48 (4) as including the words “except in the case of rchieving the Vice-President of
his dutics for failure to meet the continuous requirements in Section 41 of the
Constitution”.  There are similar provisions on the immunity of a sitting Head of State in
other countries within the Alrican Union. Arucle 57 of the Ghana Constitution 1999

provides for sovereign mmunity and Article 57¢4) (5) reads thus:

57 (4) Without prejudice (o the provisions of article 2 of this
Consutution and subject to the operation of the prerogative writs,
the President shall not, while in oflice, be liable to proceedings in
any court lor any act done or omitted (o be done, or purporting (o
be done in the performance of his lunctions, under this Constitution
or any other law.

O7 (5) The President shall not, while mn office as President, be

personally lable to any civil or criminal proceedmgs in court”,
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(29)

Section 143(1)(2) of the Kenyan Consttution 2010 provides [or protection [rom legal

proceedings and it reads thus:

“I43 (1) Criminal  proceedings shall not be  instituted or
continued m any court against the President or a person performing
the functions of that ollice, during therr tenure of oflice.
1153 (2) Civil proceedings shall not be insttuted in any court
aganst the President or the person performing the functions of that
office during their tcnure of office in respect of an vthing done or not
done in the excreise of their powers under this Constitution”
Indeed every constitution has some protection from civil and criminal proceedings on a
siting Head of State, but it cannot be absolute for to do so will be aganst democratic
principles; and the rule of law; the basis upon which the principles this State is based as

provided in Scction 5 (1) of our Constitution that

The Republic of Sicrra Leone shall be a State based on the

principles of Freedom, Democracy and Justice.

Mr. Manly-Spain also submitted that the defendants are the wrong partics, particularly the
I defendant. _The basis ol his argument is that in the press release it 1s stated “7 hiereby
relieve” you.  Therelore as His Lixcellency the President has absolute immunity [rom suit
pursuant to Section 48 (4), the Attorney General is not a proper parly as he is sued as the
Government of Sierra Leone. By Secuon 2 of the State Proceedings 2000, a claim can
be brought and enforced against the Government of Sierra Leone and by Secton 4 (1) all
proceedings invoking the original jurisdiction of this court pursuant to Sections 124 and
127 of the Consttution nced not give the requisite notice of 8 months.  The aloresaid
Act and the Interpretation Act of 1971 has not delined “Government”. “Government”

is defined in Jowit’s Dictionary of English Law 2 Ed. as:
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“that lorm of lundamental rules and principles by which a nation or
a state 1s government; the state iisell; the principal executive oflicers

of a state”,

‘The principal exceutive body is the Cabinet of whicly the President is the Head.  In the
light of the aloresaid definition, the 1* delendant 1s part ol the exccutive arm; he is a
member of cabine; he carries the laws into effect and superintends their enforcement.
The Executive encompasses not only the President, but Vice-President, Cabinet Ministers,
Deputy Ministers and Public Officers. Sce Section 53 (1) of the Constitution.  The 1st
defendant herein is therctore a party that has been properly brought before this court.
To hold otherwise, and if his submissions arc upheld, and the 1" defendant cannot be
brought to this court, and il His Lixcellency the President is absolutely immune from all
civil suits, then this plamntifl will be left with no recourse or he would not exercise any legal
redress opened o him until the President ceases to hold that office.  That cannot be the

intendment of Parliament and- the basis upon which thus State is governed.

In spite of my lindings, I will now address the case of Atku Abu Bakarr.  This judgment

has been dealt with exclusively in the plaintills case.  Counsel has likened Sectron 51 of

the Consttution to Section 143 (i7) of the Nigerian Federal Constitution. In view ol my

findings in relation to Section 51 of the Constitution, the a[brgsaid case 1s inapplicable and

distinguishablc. It 1s very nstructive and docs have some persuasive effect. The

provisions in the Ngerman Federal Constitution are not ipsissina verba that of our

Constitution.  Nigeria operates a federal system; Sierra Leone operates a unitary system.

Though I do not find it applicable, I do adopt a part ol the reasoning ol Justice Sunday

Akinola Akintan relating to the Executive Powers ol the President at page 13 thereol where
he had this to say:

“T'he Nigerian Constitution, like the Americarn presidential system,

cnvisages single exccutive for which the President is the head and i

whom the executive powers are vesied. Aracle 11 of the

Constitution of the United States, jusi like secuon 5 (1) of our

Constitution, provided that “the cxecutive power shall be vested 1n a

President of the United Statefs].”  The prnciple rmplies the

preclusion of a current vesting of the executive powers i (wo or
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more persons of equal authority.  The Principle also has the eflect
that the legislative organ cannot take aws y from the President or
confer on others, functions of a strictly exccutive nature.....”
The appointment of a Vice-Presidential Camlidau: in Nigeria is done by the Presidential
candidate subject to the approval of the wo Houscs; whercas in Sicrra Leone his
appointment is done solely by the President. [also refer to the case ol $/C No. 229007
Charles Francis Margai  vs.  Solomon Fkuma Berewa & Others in which Hon. Justice

U.H. Tgjan-Jalloh C. J. had this to say:

“Furthcrmore 1t must be remembered that no two Constitution are
the same, hence their imerpretation must o that extent also difler
and I interpreting the provisions of our Nationaf Consttution, I
have and I must not put any gloss or imnterpretation from another
Constitution or statute. [ remind i yscll also that similar provisions
i other Constitutions or statutes are only of persuasive effect and in
no way binding on our Courts.  In this respect  refer to Sub
Section 122 of the Constitution which arong other things provides
that the Supreme Court may, while treating Iits own previous
decisions as normally binding, depart from previous decisions, while

i appears to do so”.

[ do adopt the aforesaid hindings though the Auku Abu Bakarr case is distinguishable in

several respects.

The plaindfls action herein was commenced pursuant o Sections 124 and 127 of the
Constitution invoking its original jurisdiction in interpreting certain provisions of this
Constitution including Sections 10, 41, 50 and 51.  Having determined the two questions
i the allirmative, Sectons 50 and 51 of our Constitution is not applicable for the several
reasons in paragraphs 12 to 29 supra.  In the premises therelore, the further reliefs () o
(iv) sought for several declaratory orders pursuant to Scction 197 of the Consatution
cannot be granted. The plamtiff cannot invoke Secton 197 The object of a

declaratory judgment or order is to declare the legal position of a party who must have
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some legal right or legal position which the court can declare.  See the case ol Gourret

vs. Union of Post Oflice Workers (1977), The Times 27" July. [t enables a party (o
discover what his legal position is and opens the way to the use of other remedies for giving
cltect to 1t In the light of the foregoing the plaintiff’s action is hereby dismissed.

Fach party to bear its own costs.
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HON. JUSTICE P.O. HAMILTON - JUSTICE OF THE SUPREME COURT

By an Onginating Notice of Motion dated 20" March, 2015 the plaindlf seeks the [ollowing

reliefs pursuant to Scctions 124 and 197 of the Constitution of Sicrra Leone 1991 (Act No.6 of
1991) namely:

(1) For a determination of the lollowing questions to wit;

(@) Whether the Constitution ol Sierra Leone empowers the PRESIDENT “o selieve

the Vice-President of his Ollice and duties” in any way other than the procedure set
) Yy I

out in Sectron 50 and 51 of the said Constitution?

(b) Whether the “Supreme executive authority” of the President mentioned in Section

10(1) of the Consutution of Sierra Leone includes the power o “relieve the Vice-

President of lus Oflice and duties”. other than by the procedure set out in Section 50

and-st-ofthe said Consttution?

It the Answer to the question above is NO, then the Plainull will seek the following further

relicts:
(1) For a declaration that the Public Notice announcing that the Vice-Presicdent had

been relieved of his dutics and ollice (Exiubit A heréin) is unconsututional, null

and vord, and of no ellect,

(i) For a declaration that the appoiniment ol Victor Bockarie Foh as Vice-President

of Sicrra Leone 1s also unconstitutional, null and void of no effect.

() For an Injunction restraining the said Victor Bockarie Foh from actng m the
Oflice of Vice-President of Sicrra Leone, pending the hearing and determination

ol this action.
(rv) For a declaration that the Llected Vice-President of Sicrra Leone (the Plainull

herem) remains in Ollice as Vice-President thereof unless and until removed from

office as required by Section 50 and 51 of the Constitution of ‘Sierra Leone.
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That lacts and particulars are contained in the Planulls statement ol case. It is brielly that Alhaji

Samuel Sam Sumana the Plaintiff was the running male ol His Excellency the President Dr.

Ernest Bai Koroma in the clection of 2007 in which he was elected and the Plaintiff herein

became Vice-President of the Republic of Sierra Leone and served in that capacity for ive years.

In the 2012 clection the plaintfl was again running mate ol His Excellency and re clected again

as Vice-President alter the election.  His Lixcellency the President and the Vice-President the

Plamntfl herein were both members of the All Peoples Congress Party (APC) at both the 2007
and 2012 elections.

The Plaintiff was in office as Vice-President when on 17" March, 2015 it was then announced

over the SLBC Radio and Television that “he has been relieved of his dulies and office as Vice-

President” by His Excellency the President. This was contained 1n a Press Release from State
House dated 17" March, 2015. The Plaingit then issued a statement on 18" March, 2015 in
which he stated that |

March,

us removal from office was “unconstitutional and unlawful”, On the 19"
2015 His Excellency the President Dr. Frnest Bai Koroma appointed Mr. Victor
Bockarie Foh (the 2" Defendant) as Vice-President of the Republic of Sierra Leone pursuant to
Section 54(3) of the Constitution of Sicrra Leone 1991 (Act No.6 of 1991). The 2* Defendant

therealter assumed oflice as Vice President and is in that posiion performing the functions and

duties of Vice-President.

The Onginating Notice of Motion dated 20 March, 2015 1s supported with various exhibits as
follows: Exh. A, a copy of the Press Release from State House dated 17" March, 2015, Exh. B
the Plaintills statement of 18" March, 2015, Exh. C a copy ol a letter by Dr. Abdulai Conteh,

and Iixh. D a copy ol a statement by the Sierra Leone Peoples Party (S.L.P.P.).

There was filed by the Plaintiff on the 24" March a Notice of Motion praying for an
mterlocutory injunction retraining the 2 Defendant Mr. Victor Bockarie Foh [rom performing
the dutics ol Vice-President pending the hearing and determination of this action to which
application the Delendants did oppose.  After series of arguments this application was refused

and the matter had (o proceed.

In the Plaintffs statement of case filed on 80" March, 2015 there were various submissions
made. He submited that he was elected in 2007 and 20192 together with the President as he was
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his running mate. He [urther submitted that he was not appointed as Vice-President and does

not hold oltice under Section 56(4) of the Constitution which applics to Ministers and Deputy
Ministers who hold their office “at the Presidents discretion and that it is Section 55 of the
Constitution that dictates the conditions of the Office of the Vice-President.

in Exh. A the Press Re

He submitted that
lease from State House the President purported to relieve him from the
Office of Vice-President pursuant to his “Supreme Executive Authority” as President of the
Republic of Sierra Leone. He then submitted that this does not give the President the right to
relieve the Vice-President of his position. He then submitted that Sectron 40(1) merely sets out
the title and style of the President and nothing more. Itis Section 50 and 51 of the Constitution

that 1s the only provisions by which the President and Viee-President can be removed and only

when read together with Secion 5 1(5) of the said Consttution.

He further submitted in his statement of case that the President violated the Constitution by

acting beyond his powers by relieving the Vice-President of his office and duties as there s no

such provision in the Constitution nor was he appointed as Vice-President by the President.

C.F. Margai Isq. the Learned Counsel for the Plaindll in his oral arguments and submissions

relers to Section 50 and 51 of ‘the Consutution which relers 1o the removal of the President also
applies o the removal of the Vice-President by virtue ol Section 55 of the Constitution.
Counsel referred to the Oxford Advance Learners Dictionary 6" Edition where “relieve” is
delined.

Counsel referred (o Exh. A and then submitted that the Press Release did reler to the Plaintlf
as seeking assylum [rom a foreign embassy as he is no longer a member of a Political Party in
Sierra Leone and does not therefore have the continuous requirement to hold office as Vice-

President as provided for in Section 41(b) of the Constitution.

He submitted that the two questions in this matter can best be answered 1f the Court interprets

the various provisions raised and in so doing every word must be given its reasonable meaning
so that the true intention ol Parliament can be seen. He then submitted that only by Section 55

(c) of the Consttution that the Vice-President can be removed from office.
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In his submission on the asylum claim of (he Plainull, counsel raised issues as (o whether it was

granted or not and there is no evidence before the Court on this 1ssue. He referred to the

allegation that the PlainGlf is no longer a member of a political party as such does not POSSEss
the requirement (o hold office as Vice-President. He also referred to Iixh. A the Press Release

and then submitted that the requirement of belonging to a Political Party is not continuous and
that neither Section 41 nor 54 of the Constitution requires continuous membership of a political

party as a qualification to continue in the Office of Vice-President.

Counscl also referred (o the case of the Supreme Court ol Nigeria in SC 3172007 Attorney-

General of the Federation of Nigeria & Otliers v, Alhap Atku Abubalkarr & Others (The Aukus

Case) wherein it was held that the purported declaration of the President of the Federal

Republic of Nigeria that the Oflice of Vice-President was vacant was unconstitutional. Counsel

relied heavily on this case as being similar to that of this present case as Section 113(1) of the

Constitution of Nigeria is the same as that ol Secton 51 and 54(8) of the Sicrra Leone
Constitution in relation to the removal of the V icce-President. This matter will be considered in
due course as this ruling procecds.

M.P. Fofanah I

sq. the 2" Counsel [or the Plainl whilst conunuing with the Plaint(Ts case
argued and submitted in respect of the 2 Delendant by first adopting the submissions of C.F.
Margai Iisq. the lead Counsel. He submitted that on 19" March, 2015 the 2 Defendant was
appointed as Vice-President pursuant to Sectron 54(5) of the Cbm[r}'juu'on of Sierra Leone 1991
which appointment was unconstitutional. He submitted that membership of a Political Party

which is stated in Section 41(h) of the Constitution 15 nol a continuous requirement in that alter

election it ceases as its requirement is only f[or election purposes.  Referring o the Polivcal
Parties Act 2012 Sections 44 and 15 as well as the fowth Schedule there is no specilic
mentoning of it in the 4" Schedule. Counsel submitted that the Constitution takes away the
continuous holding of membership of a Political Party after the election to uphold the idea of
sovercignty of the electorale.  7he Public Elections Act 9019 and Scction 35(1) of the
Constitution were referred and that they are so clear that no interpretative criteria is needed as
the removal provision is in Section 55 of the Constitution. He then submitted that no vacancy

was created to warrant the 2" Delendant to occupy the office ol Vice-President.

'
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Mr. Berthan Macauley Jr. Counsel (or the 1* Defendant relerred (o the statement of case [or the
1* Defendant filed on 8" April, 2015 and also the Originaling Notice of Motion headed Section
127 of the Constitution of Sierra Leone and submitted that there is nothing he can identify in
the said motion that needs adjudication by this Court under the saic Section 127 of the

Constitution and referred to the case of Samucl Hinea Norman v. Sarna Banya S.C. 29005

(unreported) and submitted that the Plaintlls complain relates (o provision in the Conslitution

and not that of complaint of an enactment hat s in contravenuon with the Consttution,

therefore he submitted (hat the jurisdiction ol this Court has not been properly mvoked (o grant

the reliefs sought by the Plaindff,

He lurther referred 1o Secton 124(1) of the Consutution and Halsbury’s Laws of Lngland 4"

Edition Pages 341 to 45 and submitted that in mterpreting the sections that call for interpretation

this Court should adopt the principles set out in Bennion on Statutory Insterpretation and

Halsburys 4" Edition. According to counsel for the Plainuff the main contention is that the
requirement in Section 40(b) of the Constitution is not continuous and docs not apply after

election.

He submitted that neither in the Originating Notice of Motion nor in the Statement of case ol

the Plaintifl did he deny his expulsion [rom APC on 6" March, 2015. He (urther submitted that

I interpreting Section 41(b) of the Constitution the several interpretative criteria should be
considered before deciding on an mterpretation. He submitted that the words should be given

their ordinary and natural meaning applying the golden rule.

The reference by M.P. Folana’s Lsq. to Section 31 of the Constitution and Section 45 of the
Public Election Ace 2012 clearly shows that the literal mierpretation is not sufficient to produce
the desired interpretation the plaintifl’ wants and then submitted that Secrions 44 and 45 of the
Public Elections Act 2012 does not support the terpretation of Section 41 of the Constitution

as required by the PlaindfT,

He lurther submited that the plain meaning rule does not apply in the interpretaton ol Section
41 of the Constitution but that the Court should read into Section 41 of the Constitution that the
obligations and qualifications is continuous and applies even after election and that Section 55 of
the Consttution does not contain express language that the office of Vice-President will only
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become vacant only in the instances set out therein. He urges the Court to adopt the

construction as a whole and take cognizance ol Sections 41(h) and 54(5) in construing Sectron
35 by the Court giving meaning to the word “Vacant” considering Scction 41(b) and 55 of the

Constitution.

He submitted that Exh. A does not mention the words “remove or removal” and that the
President did refer o these words when he used the word “relieved”. Section 55 he submitted
does fully set out the circumstances under which a vacancy can arise in the Ollice ol Vice-
President. He further submitted that in construing Scction S3(1) of the Constitution which vests

“Executive Power” in the President the whole Constitution should be considered in construing

the various sections.

Counsel submitted (hat in construing Section 40, 50, 51 and 55 of the Constitution the President
can relicve the Vice-President from office where the Vice-President has farled to meet his
obligation of continuous membershup of a Politcal Party as required under Section 41(h). Tt
follows thercfore that Sections 50 and 51 of the Constitution cannot be invoked, on the Nigerian
Supreme Court case ol Alhaji Atiku Abubakarr which was heavily relied by Plainafl’s Counsel
he submitted that Section 124 of the Constitution enjoins this Court o independently construe
Sections of the Constitution and submitted that the Nigerian case should not be relied on by this
Court as they are different in facts and particulars as the interpretative method used in

construing the Nigerian Supreme Court case is also different.

Mr. Manley-Spain counsel for 2* Delendant adopted the submissions of Counsel for the 1"
y-91 ]
Defendant Mr. Berthan Macauley Jr. referring to 2 Delendant’s statement of case filed on 20*
¥ g
April, 2015 and submitted that the action of the Plaintlf is not maintainable as the two queslions
posed for determination are “non questions” which cannot be answered. He submitted that the
plaintiff’ cannot avail himself of Section 127 of the Constitution and that the action cannot be

maintained by virtue of Scction 48(4) of the Constitution.

He submitted that the question posed in the Originating Notice of Motion clearly shows that the
President has power to remove the Vice-President from office under Section 50 and 51 and this

being so the question posed is wrong and therefore a non question,
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This action commenced with the Plaing(l mvoking Section 124 and 127 of the Constitution. Let
me clearly state that Section 127(1) is mapplicable as the plaintfl has not alleged that an

enactment or anything done under an cnactinent was inconsistent with or was in contravention

of the provisions of the Constitution. This section 15 totally irrelevant in this case. See: Samuel

Hinga Norman v. Dr. Samna Banya & Others 8.C. )/ZOOJ delivered on 31" August, 2005
(unreported).

In my opinion the questions posed by the Plamdll for determination and the reliefs sought can

only be well considered under Secton / 24(1) of the Constitution which provides:
“The Supreme Court shall, save as otherwise provided i Scction 122 of this
Constitution, have orginal jurisdiction to the exclusion of all other Courts -

(a) m all maters relating (o the enlorcement or mterpretation of any provision ol this

Consttutron; and

(b) where any question arises whether an cnactment was made in excess of the power

confcrred upon Parliament or any other authority or person by law or under this

Constitution,

This section confers on the Supreme Court Original Jurisdiction in all matters relating to the

enforcement and interpretation of the provisions of the Constitution. The Supreme Court in
exercising its jurisdicion pursuant o Secton 1924 of the Consttution the Court ought (o

terpret or construe any cnactment of (he Constitutional provision to determine its legal

meaning in such a way as would have been the clear mtention of Parliament. It is the duty of the

Supreme Court to arrive at the concise legal mcaning of any enactment this is before it for

interpretation. However there is some doubt in discerning the legal meaning as in this present

case wherein the parties are putting various dillerent and conflicting interpretations to the

various provision that this Court is called upon (o construe.

[ have carclully and painstakingly considered the several arguments and submissions canvassed

by Counsels on both sides considering the Constitutional importance ol this matter. They all

“seem very attractive but as I see it the answer to the wo questions asked will inevitably tun in

lhe interpretation given to the provisions raised for inter pretation especially Section 41, 54 and

55 of the Constutution. There is a presumption that words in a statute are not used
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unnecessarily without meaning or that they are tantologous or superfluous. See: Halsbury Laws

of England $' Edition Volume 36 Paragraph 583 A broad and liberal spiril should inspire

those whose duty it is to nterpret the Constitution but this docs not umply that they are free to
stretch or pervert the language of the enactment in the interest of any legal Constitutional theory

or cven for the purposc of supplying omissions or correcting supposcd errors.

It is most essental in the process ol statutory interpretation (o bear in mind the fundamental

distinction between the literal meaning of a term in an enactment and its legal meaning. This

distinction between legal and literal meaning “lics in the heart ol statutory mnterpretation” (see:

Statutory Interpretation by Bennion 3" Ldition at Page 343). The function of the Supreme

Court as interpreter of cnactments in the Conslitution is to determine the legal meaning of the

cnactment that 1s the meaning that correctly conveys the legislative intention. Therefore the

main objective in the construction of an enactment is (o ascertain the real intention of

Parliament as expressed in that enactment by considering it as a whole and in its context, for this
4 o]

reason the legal meaning may or may not correspond to the grammatical literal meaning.

How can we arrive at the legal meaning? Halsbury Laws of England 4" Edition Volume 44(1)
Paragraph 1373 states:

“The leg:

U mcaning 1s arrived at by applying (o the enactment taken with any other
relevant and admissible material, the rules, principles, presumptions and canons which
governs statutory mierpretation.  These may be referred (o as the mnerpretative criteria or

ides to legislative intention”
suides (o legislative mtent

It s further stated a paragraph 13 of Halsbury supra that
“If on an mlormed interpretation there s no real doubt that a particular meaning of an
cnactment 1s to be applicd, that meaning is (o be taken as its legal incaning if there Is a

real doubt 1t is to be resolved by applying the interpretative criteria”

In this instant case each party 1s contending for a diflerent legal meaning ol the enactment of the

Constitution especially Secuons 41 (b) and 54(5) of the Constution. As i is put in Halsbury
Laws of England:

“When the relevant mterpretative factors do not all pont one way 1t Is necessary for the

Court to assess their respective  weight and  determine which  of  the opposing
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constructions on balance, 1t favours” (see also the dicta ol Lord Reid in Mansell v. Olins

[974] T A ER. 16 a0 18,

Again i Halsbury Laws of Lingland 4 Ldition Paragrapl 1374 Page 8361 1s stated:
“Doubts as (o legal mcaning: il on an mnformed interpretation there s no real doubt that
a particular meaning of an cnactment s (o be applied the meaning is to be taken as iis
legal meaning. If there is a real doubt it is (o be resolved by applying the mterpretative

criteria’”

As Tean-Sic C.J. (deccased) i Jolin Akar v. Auorney-General 1968-69 ALR S.L. 374 said on

interpretation ol statules:

“In interpretation of statuies the Court has (o tread weartly and with circumspection”,

If the words of the statute are plain, clear and unambiguous they must be taken to be the
intention of the framers and no need to look clsewhere (o discover their mecaning sce: Halsbury

Laws of England 4* Edition page 857 paragraph 529,

In the Supreme Court case of Chanrar & Co Lid. v. Palmer 1990 71 ALR S.I. 391 Livesey
Luke CJ. (deceased) said

“In my judeinent if the words i 4 statute arce plan and unambiguous the Court 1s bound
'V juas J he2s

to construc them m their ordinary sense having regard to the context”

There 1s now the recent approach to interpretation referred to as the purposive approach which
is adopted to give meaning to ambiguous and misleading words in a statement by examining the
background scope subject-matter and the purposc ol the statute. Let me add (hat in some cases
and this in my opinion is one such case there 1s no marked difference betveen purposive and

literal approach in interpretation. In my opinion the words and phrases used in these provisions

of the Constitution of 1991 now under scrutiny which calls [or interpretation are clear, plain and
unambiguous therefore the literal approach applics that is o carry the usual, basis and ordinary
meaning in the light of the declarations prayed lor in this applicaton.
With these principles in mind let me now use them in applying the proper interpretative criteria
relevant to the various provisions in this case.
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The complaint of the PlaindIT is that the President wrongfully relieved him of his duties which

was unconstitutional based on the reasons given.

Lxh. A the Press Release from State House stated that on 6" March, 2015 the Plaintifl has been

expelled from APC Party and therelore does not possess anymore the continuous requirement
to hold office as Vice- President a conditional requirement ol Sectron 41(h) of the Constitution.

The Plainufls contention and submission is that this Section does not require him o be a

member of the APC Party or any Political Party alter the electoral process is over.
Section 41 of the Constitution provides “No person shall be qualified for clection as President
unless he -

(2) 1s a citizen of Sierra Leone;

(D) 1s a member of a Political Party: (Linphasis nunc)

(c) has attained the age of forty years; and

(d) is otherwise qualified to be elected as 4 member of Parliament.
"This provision refers to the President and by virtue of Section 54(2) of the Constitution it applics
to the Vice-President. The question now is this - Is Scction 41(b) a continuous requircment or
does it apply to the clection only? The literal meaning is not clear in my opinion (o arrive at its
legal meaning. The Interpretative criteria should now be considered in order to see the
mtention ol Parliament. In my opinion Section 41(b) of the Constiiution is continuous in that

the Vice-President must be a member of 4 Political party that is a running mate or co pilot of the
President at clection and must continue to be a member ol a Political Party whilst he is Vice-

President. I have held on this view since to hold otherwise would create and absurd position

between the President and the Vice-President which is not the intended mntention of Parliament

M’{‘. Momoh Fofana did cite Sections 44 and 4 o of the P(@kﬂiﬁu‘{fcs Act, 2012 and submitted

that Section 41(b) of the Constitution applics only at clection and ceases

in drafting the Constution of 1991,

after clection in that
there is no continuity between the President and the Vice- President that is (o say after election
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the Vice-President need not belong o a Politcal Party but (o the electorate or the yopulace.
g 3 I

With respect I disagree with him on this score as Section 41 of the Constitution and Section
24C)b) of the Political Partics Act 2019 speaks ol a member of the Political Party

which 1s the
party under which he contested the clection.

Scction 44 of the Public Llections Act, 2012 provides:
41 (1) No person shall stand as a candidate in a Presidental electon if he is not a
candidate nominated by a political party. (mphasis mine)
(2) A person is not qualified to be nominated as a candidate in a presidential clection unless
... PCISON 18

(@) a citizen by birth;

(b) a member of a Political Party:

(c) not less than forty years of age;
(d) otherwise qualilicd (o be elected 2 member ol Parliament.

Section 44(2)(h) of the Public Flections Act 2019 speaks ol Membership of a Political party and
Section 41(b) of the Consttution has membership of a Political Party. The Constitution
therefore prevails.

It has been held by me that continuous retention ol membership of a political party is a

requirement ol Section 41(b) of the Consttution. The Plaindll having been expelled from the

APC party. The Plaintiff contention is that even il Section A1(h) ol the Constitution makes him

to be continuous and with his expulsion now and the Press Release [rom State House Exh. A
that it was Unconstitutional for His Excellency the President to remove him from office as Vice-

President since he can only do so by impcachment as contained in Section 50 or 51 of the

Constitutiorn.

Counsel for the 1* Defendant did contend that there are various instances where in the office of
the Vice-President can became vacant. Section 55 of the Consttution provides the Office of the
Vice President shall become vacan( -
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(@) On the expiration of the term of oflice of the T resident, or

(b) If the Vice-President resigms or retires liom oflice or dics;

@) Or i the Vice-President is removed from oflice in accordance with the provisions of

Section 50 or 51 of this Constitution; or

(d) Upon the assumption of the Viee-President 1o the Oflice of President under

Subscction 4 of Section 49,

What happened when the Vice-President ceases (o possess his membership of a Political Party
as contained in Section 41(h) of the Consttution in which it must be continuous. In my

opinion wherein he is expelled [rom the party a vacancy 1s automatically created although not

contained in Sectron S5 but can be implied and this is a situation which in Iy OpINion a vacancy
can be created. Benmion @E(fdfb'on at Page 187 states “Nature of legislative unplication”. The
Legislator 1s presumed to intend that the literal meaning of express words of an enactment is
treated as claborated by taking into account all implications which in accordance with the

recognized guide o legislative mtenuon, it is proper (o treat the legislator as having intended.
Accordingly in determining which of the opposing construction of an enactment to apply in the
[actual situation of the instant case, the Court seeks o indentily the one that embodies the

elaborations intended by the legislator.”

In Kammis Ballroom Lid, v. Zenith Investnent (Torquay) Lid. (1980) 2 ALL ER. 877 at 893

what was termed the purposive approach to legislative interpretation rather than the literal
approach in which Lord Diplock did input to Parliament when he said:

........ an intention not to impose a prolibition inconsistent with the object which the
statute was designated to achicve though the dratisman bas omitted o mecorporate in

express word any reference to that intention”

Having carelully read the provisions of Section 41(h) together with Section 55 of the
Constitution it is my view that giving Section 55 a purposive construction in interpreting it the
Plaintiff having been expelled from a Political Party (the APC Party) has failed to possess the
requirement of continuity of belonging to a Political Party which is an essential requirement of

Sectuon 41(b) of the Constitution a V acancy has been created in the Office of Vice-President
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with his expulsion from the party Parliament has no need o be involved as the vacancy 1s not

within Section 50 or 51 of the Consttution which requires parlamentary involvement.

Mr. Margai in his oral submission did read [romi the Oxlord Advances Learners Dictionary 6*

Edition at Page 990 on the meaning ol the verb “relieve” which mecans “to remove or reduce an
s

unpleasant fecling or thing”, o make a problem less serious lo replace who is on duty. to

remove a driver ete....” and did submit that remove [rom the same dictonary means to take

always [rom a place, (o get rid of unpleasant dirt, to dismiss [rom their position. He submitted

that the President by Exh. A did remove the Vice- President from oflice. The use of dictionary

in aiding the definition of statutory interpretation is helpful but there are other means to assist

the Court 1o assert the wue meaning ol words used in legislative dralting of Constitutional

Instruments such as reading provisions as a whole (o get at the real meaning of the word used in

that partcular provision. The Plaintifl by not being a member of a Political Party (the APC) on

whose ticket he rode to become Viee-President following the Plainti{Fs expulsion from the Party

avacancy had already been created.in the othice of Vice-President.

In my opinion Exh. A. did not remove the Plainull from oflice. All what Exh. A did was that

the President was informing the entire populace at large that there is now a vacancy in the Office

of the Vice-President. Parliament could not have done so as there is no express provision in the
Constitution where a vacancy occurs in the Office of Vice-President following an expulsion from
a Political Party as occurred in this case. "The President therefore as Head of State and Chief
Lixecutive of the State issued Fxh. A the Press Release laying a foundation or grundnorm for the
appointment ol the 2" Defendant as V 1ce-President since a vacancy has already been created in

the Oflice of Vice-President.

The decision in the Nigerian Supreme Court case of Atiku Abubakarr was very heavily relied
upon by counsel for the Plaingirl. Suffice it to say that the case of Atiku is not in all fours with
the present case. There are difference in the Auku’s casc as the provision in the Nigerian
Conslitution are not [ully the same as our Constitutional provisions. The Context of our

cnacunent and the facts of this case and the facts of Atku’s case are not the same and cannot

carry the same method ol interpretation.

2
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As Rhodes-Vivor JSC said in the Sierra Leone Enterprises Lid. v. The Attorney-General and

Minister of Justice and Minister ol Lands, Country Planning and The Environment Judgment

Delivered on 18" June, 2008 (unreported) at page 37:

23

“The Supreme Court of Sicrra Leone is not bound by the decision of any Court in the

World. Dccisions of the House of Lords are only of persuasive authority on the Court”

In my opinion it can be of persuasive authority where the [acts and legislation that is being

considered are onc and the same,

Considering my thought as fully stated above in this judgment I hold that the 9 Defendant was

lawlully appointed by the President in the excrase ol his powers pursuant o Section 54(5) of the

Consutution which provides:

“Whenever the oftice of the Vice-] resident 1s vacant or the Vice-President dies, retires or

1s removed from office, the President shall appoint a person qualified to be elected as a

member ol Parliament to the ollice of Vice-President with cllect from the date of such

acancy, death resignation, retirement or removal”, (Emphasis mine)

The vacancy having been created by the expulsion of the Plaintfl from the APC party.
Based on all what has been discussed in this Judgment my answer to the two questions poscd for

determination is YES to both of them.

In the final analysis all the declaratons sought by the Plaintfl are therelore refused.

No order as to cost.
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