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I. OVERVIEW

A. INTRODUCTION

1. This Reply,' given the time available for its preparation and the applicable page-
limit,” addresses only the most glaring misstatements of the evidence, errors of logic and
interpretation, and erroneous statements of law presented in the Prosecution Response Brief.®
The errors and misstatements that are identified in this Reply suggest that the Prosecution
Response Brief should be anxiously scrutinized for accuracy. No quotations are given in
respect of many propositions, which in itself warrants caution.

2. This is an Appeal from a Judgement of 2,500 pages. The Prosecution often seeks to
remedy deficiencies in the Judgement by asserting an interpretation or relying on evidence
that is not set out in this multi-tome judgement. This is not a case, given the volume of both
the evidence and the Judgement itself, where the Appeals Chamber can, or should, lightly
remedy the profound and serious deficiencies in the Trial Judgement. An appeal is not and
should not be a retrial: the serious lacunae in the Judgement should not be plugged by
resorting to far-flung reaches of the trial record that were not, in many cases, considered
significant enough to be expressly relied upon by the Chamber itself. On the other hand,
some of the factual errors in the Trial Judgement are so severe and glaring that not even the
most rose-coloured approach can obscure its flaws.

3. The Defence stands by all the representations in its Appeal Brief. Where submissions
are not advanced under a particular Ground of Appeal, this is a result of the limited page
allocation and should not be understood as a withdrawal of any aspect of the Appeal Brief.
The Judgement is carefully and fairly represented in that Appeal Brief, contrary to the

aspersions cast by the Prosecution. The errors infecting the Trial Judgement are serious:

' Filed pursuant to Rule 113 of the Rules of Procedure and Evidence of the Special Court for Sierra Leone, as
amended on 31 May 2012 (“Rules”) and Article 20 of the Statute of the Special Court for Sierra Leone
(“Statute”). The subject-matter of these submissions are Prosecutor v. Taylor, SCSL-03-01-T-1283, Judgement,
dated 18 May 2012, filed 30 May 2012 (“Judgement”) and Prosecutor v. Taylor, SCSL-03-01-T-1285,
Sentencing Judgement, 30 May 2012 (“Sentencing Judgement”) rendered by Trial Chamber II of the Special
Court for Sierra Leone (“Trial Chamber” or “Chamber™). On 1 October 2012, the Defence filed (“Defence
Appellant’s Submissions”), which was corrected on 8 October 2012 There are three annexes appended to this
filing. Confidential Annex A contains submissions referring to the identities of protected witnesses. Confidential
Annex B and Public Annex C both contain hard copies of excerpts from referenced material in this filing; the
former contains excerpts of confidential documents. The Book of Authorities contains a list of all the
abbreviations and short-form citations used in this Reply.

* Practice Direction on dealing with Documents in The Hague - Sub-Office, as amended on 25 April 2008,
Article 6(E); Prosecutor v. Taylor, SCSL-03-01-A-1315, Decision on Prosecution and Defence Motions for
Extension of Time and Page Limits for Written Submissions Pursuant to Rules 111, 112 and 113, 7 August
2012, para. 31.

3 Prosecutor v. Taylor, SCSL-03-01-A-1350, Prosecution Respondent’s Submissions, 23 November 2012
(“Prosecution Response Brief”).

Prosecutor v. Taylor, SCSL-03-01-A 1 30 November 2012
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substantial and systematic errors in evaluating the evidence; a serious misapprehension of the
concept of planning, as well as the evidence on which the conviction for planning was based;
a casual acceptance of excessively broad definition of aiding and abetting that has no
meaningful basis in customary international law, and a fundamental failure to properly assess
whether the assistance imputed to Mr. Taylor substantially assisted any crime; serious
allegations of impropriety by one of the Judges who was supposed to be a participant in the

fact-finding process; and a manifestly excessive sentence.

IL REPLY TO PROSECUTION RESPONDENT’S SUBMISSIONS

PART I: ERRORS IN THE EVALUATION OF EVIDENCE

A. GROUND S

4. The Defence does not assert that the ad hoc courts consider payments as a sole factor
that might render a witness’ testimony unreliable.* Nor is it asserted that the Trial Chamber
failed to address the issue of payments and benefits received.” The error, rather, is the
Chamber’s failure to apply automatic caution in cases where the Prosecution gave direct
payments and/or benefits to witnesses;® a correct approach which reflects the impossibility of
determining the purely subjective question of the extent to which such benefits coloured the
testimony of witnesses.

5. Merely summarising the Chamber’s credibility assessments ot each of the impugned
Prosecution witnesses does not respond to the identified error.” The Prosecution asserts that
witness credibility assessments involve numerous “subjective determinations” such as
witness demeanour, the plausibility and clarity of a witness’ testimony, and whether the
witness had motivation to lie.® These examples are not purely subjective; demeanour can be
observed, a witness’ testimony can be objectively implausible. The Prosecution arguments in
fact reinforce the difference between these determinations, and the utter impossibility of

assessing — in the absence of an explicit confession from the witnesses — whether testimony

* Prosecution Response Brief, para. 39.

3 Prosecution Response Brief, para. 39.

® See Defence Appellant’s Submission’s, paras. 65 citing Marti¢ TJ (there is significant doubt as to the
credibility of both witnesses), 66 citing Karemera TJ (such evidence must be assessed with appropriate caution),
67 citing Bizimungu TJ (the possibility that witness D is motivated to provide evidence favourable to the
Prosecution in order to ensure continued benefits cannot be ignored), 68 citing Zigiranyirazo TJ (such benefits
warrant additional caution).

7 Prosecution Response Brief, paras. 44-50.

¥ Prosecution Response Brief, para. 41.

Prosecutor v. Taylor, SCSL-03-01-A 2 30 November 2012
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was influenced by an unconscious or conscious loyalty to the witness’s benefactor. The ad
hoc tribunals have recognised the impossibility of this task and have automatically applied
caution to witnesses in receipt of notable benefits. The Chamber erred in failing to also adopt
this approach.

6. The Prosecution argues against a de novo assessment of evidence by the Appeals
Chamber,” and repeats that the Chamber has discretion to rely on uncorroborated, but
otherwise credible, witness testimony.'” The Defence neither requested a de novo assessment

|

of the evidence in question,'' nor contests the Chamber’s discretion with regard of

acceptance of uncorroborated but otherwise credible evidence.'”
PART II: ERRORS IN THE PLANNING CONVICTION

A. GROUND 6

7. The Chamber found that the Prosecution successfully challenged Adjudicated Fact 15
(“AF15”) through a single paragraph in its Final Trial Brief, warranting its re-consideration.
The Prosecution and the Defence are united in their disagreement with this finding, albeit for
different reasons. The Prosecution contends that it did not wait for its Final Trial Brief to
challenge AF15, but challenged it through its objection to the Defence Motion for the
admission of AF15; its Response to the Defence 98bis motion; the cross-examination of
Defence witnesses; and its case in chief. I

8. The assertions would define adjudicated facts out of existence. An adjudicated fact
can be rebutted by leading reliable and credible evidence to the contrary'* and expressly
requesting the Chamber to consider this challenge.'® First, opposing a motion for admission
of an adjudicated fact does not itself suffice.'® If it did, no party could ever rely on an
adjudicated fact if the other party had objected to its admission. Second, Rule 98bis

submissions are not evidence.!” Third, to assert that it adduced “reliable and credible”

? Prosecution Response Brief, para. 54.

' Prosecution Response Brief, para. 55.

"' Defence Appellant’s Submission’s, para. 76.

" See e.g. Defence Appellant’s Submission’s, para. 64.

¥ Prosecution Response Brief, para. 64.

" The Prosecution recognises this: Prosecution Response Brief, paras. 65, 73.

Y Krajisnik Adjudicated Facts Decision, para. 17; see Defence Appellant’s Submissions, para. 89.

' Prosecution Response Brief, para. 64.

"7 See Rule 98 of the Rules; The Prosecution similarly acknowledged that the “submissions in its Closing Brief
simply summarised its position™: Prosecution Response Brief, para. 64. Further, it is hard to see how citing back
to evidence led before the taking of judicial notice can revive it back to life by mere reference; the Chamber had
considered this evidence before taking judicial notice of AF15.

Prosecutor v. Taylor, SCSL-03-01-A 3 30 November 2012
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evidence through cross-examination of Defence witnesses, the Prosecution cites (only) to its
questioning of Sesay and Ngebeh.'® This is startling, given its rampant criticism of Sesay’s
credibility,'” and given that Ngebeh’s testimony unequivocally corroborates AF15.%° In any
event, the Chamber expressly found this evidence to be unreliable and did not seek to rely on
it in making its factual finding,*' nor did it find the Prosecution cross-examination of these
two witnesses sufficient to challenge the truth of AF15, relying only on paragraph 540 of the
Final Trial Brief. Finally, the Prosecution’s assertion that it had retrospectively challenged
AF15 during its case in chief*? is undermined by the Chamber’s original decision, in which it
rejected the Defence assertion that evidence from the Prosecution’s case in chief could be
used in this way, and instead held that the Prosecution could challenge adjudicated facts by
“cross-examining Defence witnesses or by calling rebuttal evidence.”*® The Prosecution did
neither.

9. That the Chamber did not dismiss the charges related to the Freetown attack at the
98bis state has no bearing on the present issue; Mr. Taylor’s potential liability at trial for the
Freetown invasion did not rest entirely on the question of whether RUF troops made it into
the city (the Prosecution was still running its JCE case, for example).** The Chamber’s
failure to dismiss charges relating to Freetown at the 98bis stage did not indicate that the
Detence could not rely on AF15 as dispensing with the issue. Agreed Fact 312 is irrelevant,
as it concerns the identity of fighters who made it into Freetown with Gullit on 6 January,
and not the alleged entry of Rambo Red Goat some 2 weeks later.>*

10.  Finally, the RUF and AFRC Judgements were not cited as evidence?’ but to highlight

the Prosecution’s habit of advancing conflicting versions of the truth by selective use of

*¥ Prosecution Response Brief, paras. 64, 71.

' See, inter alia, Prosecution Final Trial Brief, para. 544,

*% Prosecution Response Brief, paras. 64, 71, citing TT. Negbeh, 12 Apr. 2012, p. 38682.

! See Judgement, paras. 3377-8, 3429-35.

2 Prosecution Response Brief, para. 64.

= AFRC Adjudicated Facts Decision, para. 32.

** The Prosecution in fact asserted that “even if it were not true that RUF were actually among those who entered
Freetown, liability would still lie for the crimes committed in Freetown because of the continuing existence of
the alliance of the participants in this joint criminal enterprise including AFRC and the RUF”: TT, Rule 98
Hearing, 9 Apr. 2009, p. 24156.

- Agreed Facts, p. 6, para. 31, see Prosecution Response Brief, para. 61.

** Exh. P-149 states that it was agreed on 15 January that RUF forces would attempt to conduct a joint operation
on Jui and Kosso Town, and Bobson Sesay put the arrival of Rambo Red Goat at “some time before the third
week of January” (See Judgement, paras. 3423, 3425, 3434-5).

*7 Prosecution Response Brief, para. 60.

Prosecutor v. Taylor, SCSL-03-01-A 4 30 November 2012
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witnesses in different cases; a practice which is impossible to reconcile with its duty to act as

.. . . 2
a minister of justice.”®

B. GROUND 7
11. The thrust of the response is that the Trial Chamber should be given the benefit of the
doubt; that it should be “presumed” that the Chamber assessed or weighed evidence or took
inconsistencies into account in the absence of any indication that it did.*’ In support, the

Prosecution selectively quotes from Kvocka, i gnoring the later pronouncement that:

It is to be presumed that the Trial Chamber evaluated all the evidence presented to it, as
long as there is no indication that Trial Chamber completely disregarded any particular
piece of evidence.”!

12. This Appeals Chamber clarified that “such disregard is shown ‘when evidence which
is clearly relevant to the findings is not addressed by the Trial Chamber’s reasoning,’*
Accordingly, even though the Prosecution asserts that “a fact finder need not articulate every

step of its reasoning for each particular finding”*’

a Chamber’s reasoning must not ignore
clearly relevant evidence, which happened in this case.’* A Chamber’s discretion to “evaluate
inconsistencies and to accept or reject ‘fundamental features’ of the evidence™® is tempered
by its duty to provide a reasoned opinion.*®

13.  The reliance on Krajisnik is misplaced;®’ it concerned witnesses of doubtful
credibility’® whereas TF1-371, Kanneh and Mongor were considered generally credible.
Setako AJ does not stand for the proposition the Prosecution claims; what the Prosecution

quoted as authoritative was an unendorsed summary of the Setako TJ’s finding.”

* As noted by Antonio Cassese on behalf of the Trial Chamber in Kupreskic, “the Prosecutor. .. is not. or not
only, a Party to adversarial proceedings, but is... an organ of international criminal Jjustice whose object is not
simply to secure a conviction but to present the case for the Prosecution, which includes not only inculpatory,
but also exculpatory evidence. m order to assist the Chamber to discover the truth in judicial
setting.” Kupreski¢ Decision on Communications between the Parties and their Witnesses. p. 2.

¥ See, for example, Prosecution Response Brief, paras. 90, 91, 104.

* Prosecution Response Brief, para. 90. Relied on in paras. 90, 91, 104.

' Kvocka AJ, para. 23 (emphasis added).

2 RUF A, para. 39, citing Strugar AJ, para. 24; Limaj AJ, para. 86.

* Prosecution Response Brief, para. 85, citing RUF AJ, para. 345; Krajisnik AJ, 139; Musema AJ, para. 18.
Relied on in paras. 85, 91, 97. See also Prosecution Response Brief, para. 90, citing Nchamihigo AJ, para. 165;
Musema A, para. 20; Krajisnik AJ, para. 139. Relied on in paras. 90, 97.

* See Defence Appellant’s Submissions, paras. 119-20, 123, 126-7.

% Prosecution Response Brief, para. 103, citing Judgement, para. 172.

* Kupreski¢ AJ, paras. 31-2 (the right to a reasoned opinion is also a component of a fair trial).

%7 Prosecution Response Brief, para. 88.

*® Krajisnik AJ,paras. 145, 149, 151.

* Prosecution Response Brief, para. 103, citing Setako AJ, para. 97.

Prosecutor v. Taylor, SCSL-03-01-A 5 30 November 2012
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14. The clarification of what Mongor meant by “NPFL fighters” reinforces the identified
contradiction.*” Kanneh said Bockarie “rejected the idea of support from Mr Taylor’s
troops™! while Mongor said he expected to receive Mr. Taylor’s men in Zimmi.*

15.  The Defence did not misstate the evidence.* The Judgement does indeed say that the
“inner core” bedroom lunch meeting occurred halfway through the Waterworks briefing.* In
fact, the Prosecution interpretation of TF1-371’s sequence of events® is precisely that which
the Defence states and argues is inconsistent with Kanneh’s evidence.*® The Prosecution then
highlights yet another contradiction by claiming that Mongor’s evidence suggests that he was
at the senior officers’ meeting*’ whereas Kanneh explicitly testified he was not.**

16. Lastly, in paras. 115-20, the Prosecution argues everything but the issue at hand: that
the Chamber failed to assess the reliability of Bockarie as the source of the hearsay. The
Prosecution arguments on the reliability of TF1-371, Kanneh and Mongor* and its attempt to

provide retrospective reasoning on behalf of the Chamber™ should be dismissed.

C. GROUND 9
17. The Prosecution concedes that “TF1-371, Mongor, Kanneh and TF1-585 differ as to
the details of the plan™.’' This is the key point. The Prosecution does not even attempt to

assert that the “details of the plan” are minor, despite its reliance on Rukundo and Munyakazi

* Prosecution Response Brief, para. 95.

*''TT, Karmoh Kanneh, 13 May 2008, pp. 9726-7.

* Prosecution Response Brief, para. 95, citing TT, Isaac Mongor, 11 March 2008, p. 5798.

* Prosecution Response Brief, para. 99.

* See Judgement, paras. 2961-3. Para. 2961 states, “[w]hen Bockarie returned to Buedu he off-loaded the
materials into his warehouse and gathered the witness and the other RUF members he left behind for a forum at
Waterworks to brief them about the trip.” Without a break in the description of the briefing, para. 2963 states,
“[h]alfway through the briefing, Bockarie and a smaller group including the witness, Eddie Kanneh, Sesay,
Kallon, Jungle and one or two others went to eat lunch in Bockarie’s bedroom.”

* Prosecution Response Brief, para. 99.

* Defence Appellant’s Submissions, para. 131. See also, paras. 128-35, 137-9. Compare Kanneh’s evidence that
there was one meeting in the middle of the night at Bockarie’s house after which everyone went to sleep with
TF1-371’s evidence that there was a meeting attended by “[m]ost of the [RUF and AFRC] senior commanders”
(TT, TF1-371, 28 Jan. 2008, p. 2410), in the middle of which six individuals had lunch in Bockarie’s bedroom
and after which they prepared for their various assignments. No reasonable trier of fact could conclude that the
evidence shared any “fundamental features”.

*7 Prosecution Response Brief, para. 100.

* TT, Karmoh Kanneh, 13 May 2008, pp. 9707-08. The Prosecution argues that Kanneh meant specifically that
Mongor was not at the bedroom meeting as opposed to the senior officer’s meeting in Bockarie’s house
(Response Brief, para. 105). However, Kanneh’s testimony does not refer to Bockarie’s bedroom: he stated that
Mongor was not present in context of the meeting held at Bockarie’s house (see TT, Karmoh Kanneh, 13 May
2008, pp. 9700-1).

* Prosecution Response Brief, paras. 115-7.

%0 Prosecution Response Brief, paras. 118-20.

’! Prosecution Response Brief, para. 125.

Prosecutor v. Taylor, SCSL-03-01-A 6 30 November 2012
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which deem only “minor inconsistencies” to be forgivable.52 The Prosecution itself attempts
to patch-up the Chamber’s error by explaining away these inconsistencies,” thereby
effectively demonstrating the Chamber’s failure to give sufficient reasons.”*

18. The Prosecution unreasonably asserts that three “generally credible” witnesses>> not
mentioning an attack on Freetown is “not incompatible” with those whose description of the
plan had Freetown as the ultimate destination.’® The inclusion of an attack on the capital is
such a central and memorable aspect, it is unreasonable to assert that nothing can be made of
“generally credible” witnesses®’ not mentioning it. The Defence, of course, agrees that “none
of the three said that the plan did not include Freetown”.”® How could a witness testify about
an aspect of a plan about which he had no knowledge?

19. If the omission of Freetown “can reasonably be explained”’ by the witnesses’
vantage points, the Chamber should have done so. It is not for the Prosecution to provide
reasoning the Chamber could have given, then imply that the Chamber did not err because
such reasoning exists.®’ Even had the three witnesses omitted Freetown because of their
vantage points®' (which the Prosecution does not substantiate), this does not respond to the
Defence submission; the Chamber erred in accepting the testimony of these three witnesses,

while also finding “beyond reasonable doubt” that Freetown was the ultimate destination.

D. GROUND 8
20. The Prosecution states that, for liability through planning, it is irrelevant whether the
individuals who implemented the plan were those intended (or even contemplated) by the
accused.®® This assertion, for which no legal basis is provided, is necessary to sidestep the
fact that the Freetown offensive in December 1998 was carried out by SAJ Musa’s troops,

under Gullit’s command,*® who had recently and violently split from the RUF after a bitter

52 Prosecution Response Brief, para. 125, referring to Rukundo AJ, para. 81; Munyakazi AJ, para. 103.

53 Prosecution Response Brief, para. 125 (this attempt fails dismally due to the divergences between the
testimonies which deprive them of any corroborative character).

** Defence Appellant’s Submissions, para. 156.

** Judgement, para. 3092.

% Prosecution Response Brief, paras. 129-30, citing Nahimana AJ, para. 428: “corroboration may exist even
when some details differ between testimonies, provided that no credible testimony describes the facts in question
in a way which is not compatible with the description given in another credible testimony™; See also Setako AJ,
para. 31.

*7 Judgement, para. 3092.

%8 Prosecution Response Brief, para. 130.

* Prosecution Response Brief, para. 130.

% Prosecution Response Brief, para. 130.

%! Prosecution Response Brief, para. 130.

52 Prosecution Response Brief, paras. 142, 155, 161.

53 Judgement, para. 61; Decision on Judicial Notice of AFRC Adjudicated Facts, Annex A, Facts 14, 15.

Prosecutor v. Taylor, SCSL-03-01-A 7 30 November 2012
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dispute.** In effect, the Prosecution is asserting that an accused can plan an offensive in
another state, but before his troops can arrive, a different group (even if adverse to the
accused) reach the designated target, implement the plan, and that this is irrelevant to the
accused’s liability, even if this eventuality had not even been contemplated. This suggests an
“inchoate” aspect to this mode of liability not recognised in international criminal law.®® It is
also inconsistent with the requirement that perpetrators must be sufficiently identified.®® It
also undermines that the accused’s plan “substantially contributed” to the attack, as it is
being carried out by troops who were not even contemplated as being part of his plan.

21.  The Chamber, for its part, recognised that this was not the position. It recognised that
it was necessary to link the perpetrators to the “Bockarie/Taylor plan” before convicting Mr.
Taylor for planning. This led to its logic-defying leaps to find that Mr. Taylor had somehow
foreseen that SAJ Musa’s deputy would end up following their plan, despite SAJ Musa’s
virulent opposition to doing s0.” This link between the perpetrators and the plan is not
“irrelevant™;® without it there was no link between Mr. Taylor and Gullit’s troops, or
between the plan and the crimes committed in Freetown.

22. In arguing in the alternative that the “contemplation” theory was the only reasonable
conclusion, the Prosecution misrepresents Defence arguments.®’ The Defence did not impugn
the reliance on Mongor and Kanneh’s evidence because it was circumstantial, uncorroborated
hearsay.”’ The identified error was the Chamber’s reliance in the absence of the requisite
scrutiny or caution.”' The Prosecution undermines its insistence that the Chamber properly
assessed this evidence’ by spending two pages identifying “circumstantial guarantees of

trustworthiness” on the Chamber’s behalf, albeit unconvincingly,” This exercise emphasises

94 Judgement, para. 55.

% See, for example, Akayesu TJ, para. 473: “However, the principle of individual criminal responsibility as
provided for in Article 6(1) implies that the planning or preparation of the crime actually leads to its
commission; Gali¢ TJ, para. 168: “and the crime was actually committed within the framework of that design™:
See also Nahimana AJ para. 479; Kordi¢ and Cerkez AJ, para. 26; Gatete TJ, para. 573; Haradingj TT (2008),
para. 141; Limaj TJ, para. 513.

% Boskoski and Tarculovski Al, para. 75, citing, inter alia, Blaski¢ AJ, paras. 588, 597; Gacumbitsi AJ, paras.
184-7; Semanza Al, para. 363. Contra Prosecution Response Brief, para. 142, citing, inter alia, TT, Isaac
Mongor, 7 April 2008, p. 6720-1.

%7 See Judgement, para. 3480, 3486, 3611 (xii), 3617.

% Prosecution Response Brief, para. 155.

% Prosecution Response Brief, paras. 155-60.

7 Prosecution Response Brief, para. 145,

! Defence Appellant’s Submissions, para. 179.

7 Prosecution Response Brief, para. 151.

7} Prosecution Response Brief, paras. 146-9.

Prosecutor v. Taylor, SCSL-03-01-A 8 30 November 2012
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the extent of the Chamber’s failure to provide the requisite “fully reasoned opinion”™* for
accepting uncorroborated hearsay in support of a critical adverse finding.

23. The Prosecution’s insistence that the Chamber was relying on Kanneh’s evidence in
paragraph 3120 of the Judgement cannot trump the Chamber’s unequivocal statement that it
was relying (erroneously) on Mongor’s.”> The Chamber’s resounding silence on TF1-371’s
failure to mention the SAJ Musa contact, despite his presence at this same small meeting, is
brushed over by the now-tiresome repetition that a trial chamber is presumed to have
considered all evidence.” This proposition is not a panacea to excuse every occasion on
which a Chamber disregards relevant evidence. Kvocka qualifies that “there may be an
indication of disregard when evidence which is clearly relevant to the findings is not
addressed”.”” The evidence of another participant at a small meeting who makes no mention
of the approach to SAJ Musa’s (particularly when questioned at length as to the content of
the meeting)”® was clearly relevant and should have been addressed, particularly when the
Chamber is otherwise relying on the uncorroborated hearsay of one participant at the same
meeting for a critical adverse finding against Mr. Taylor.

24.  The self-serving assertion that when Mr. Taylor and Bockarie contemplated that SAJ
Musa may implement the plan, they also contemplated that Gullit would participate™ is
rampant speculation. The Prosecution points to no evidence to show that Mr. Taylor even
knew who “Gullit” was, at that time.*® The evidence that apparently “supports a conclusion
that Bockarie and Taylor contemplated Gullit’s possible participation” relates only to

Bockarie and fails to demonstrates any contemplation on Mr. Taylor’s part.®!

E. GROUND 10
25. The allegation of relitigation is unfounded.®” The Chamber’s “abandonment” theory
entails Gullit’s 1000 troops, having recently and violently split from the RUF, uniformly
abandoning the SAJ Musa plan (which they had been following for several weeks if not
months) for the RUF “Bockarie/Taylor plan” while engaged in a chaotic attack on a capital.

This theory lends itself to many adjectives, one of which is “novel”. The Prosecution does

™ Defence Appellant's Submissions, para. 179, citing Kordié and Cerkez AJ, para. 274.
> Prosecution Response Brief, para. 153.

7 Prosecution Response Brief, para. 154.

7 Kvocka AJ, para. 23.

" TT, TF1-371, 28 January 2008, pp. 2409-15.

" Prosecution Response Brief, para, para. 155.

*TT, Charles Taylor, 17 September 2009, p. 29266.

8! Prosecution Response Brief, para. 156.

%2 Prosecution Response Brief, paras. 162, 170, 172.
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not allege to have argued it at trial. Had it done so, and the Defence was countering this
allegation for a second time through the same evidence, the Prosecution criticism might be
valid. Rather, this is the first opportunity Mr. Taylor has had to address this theory, and the

Defence engaged in a valid exercise of demonstrating that it was “unsupported by
»83

evidence”™ and that “no reasonable trial chamber could have devised [it] based on the
evidence.”**
26.  There is a “need for an evidentiary basis for the Trial Chamber’s conclusions”.®> The

Prosecution asserts that the evidentiary lacunae shown by the Defence,’® does not mean
relevant evidence did not exist.®” Its failure to point to any such evidence, speaks volumes.
The Prosecution insists that the Chamber could differentiate the two plans on the basis of
their goals and criminal nature. Yet merely repeating that SAJ Musa ordered his troops not to
commit crimes does not address the Defence argument that regardless, they did.*® The
arguments concerning the overlapping and corresponding goals similarly go unanswered.*

27. The Prosecution mistakenly or disingenuously asserts that the Defence advances
“four” examples to show that the plan was not abandoned.” While the Defence pointed to at
least 10 pieces of testimonial and documentary evidence, the Prosecution’s attempt to
dismiss the majority of this evidence as re-litigation of issues at trial’' is incorrect, and means

the Prosecution does not respond to the substance of the Defence appeal.

F. GROUND 11
28. Liability for planning arises when an accused designs the commission of “a particular

crime” or “a statutory crime”.””> The cases relied upon by the Prosecution do not support a

5 Defence Appellant's Submissions, paras. 185-93, 205-6.

% Defence Appellant's Submissions, paras. 194-206. See in particular, paras. 205-6: “The finding that Gullit
“abandoned”” SAJ Musa’s plan is artificial, unsupported by evidence, and undermined by a wealth of evidence...
The Chamber’s “abandonment theory” was certainly not the only reasonable conclusion available on the
evidence. No reasonable trier of fact could have devised the abandonment theory based on the evidence...
Holding Mr. Taylor criminally responsible for “planning” the crimes of Gullit’s forces in Freetown on this basis
is a miscarriage of justice, and warrants the quashing of the planning convictions based on the crimes committed
during the Freetown invasion and subsequent retreat.” See also para. 201: “This evidence does not support a
finding that Gullit’s troops were carrying out the “Bockarie/Taylor plan”; See also para. 203: “No reasonable
trier of fact, having heard this evidence, could have found that the only reasonable conclusion was that SAJ
Musa’s plan had been abandoned, and Gullit’s movements were incorporated into the “Bockarie/Taylor plan”.

% Gotovina AJ, para. 61.

% Defence Appellant's Submissions, para. 187.

%7 Prosecution Response Brief, para. 164,

% Defence Appellant's Submissions, para. 92.

* Defence Appellant's Submissions, paras. 189-91.

 Prosecution Response Brief, paras. 168-73.

*! Prosecution Response Brief, para. 170.

% Defence Appellant's Submissions, para. 209, citing Semanza T, para. 380; Limaj TI, para. 513. See also
Kordié and Cerkez AJ, para. 26; Brdanin TJ, para. 268; Krsti¢ TI, para. 601; Gali¢ TJ, para. 168; Boskoski T1,
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broader approach.”® In Kordi¢, the accused was held liable for planning crimes he directly
intended, (e.g. killing, destruction of houses) and for those crimes for which he was aware
were substantially likely to occur (e.g. unlawful detention, plunder).”* In Boskoski, the
Appeals Chamber held that Tarculovski planned conduct constituting crimes (indiscriminate
attacks on Albanian villagers and property).” The Prosecution does not point to one
analogous example. The lengthy arguments that a criminal modus operandi could be inferred
from the use of the terms “fearful” and “by all means™ are premised on these findings
remaining undisturbed on appeal.”’ Even if these two phrases were considered as part of the
actus reus, the Prosecution does not demonstrate their sufficiency to support a finding that
the operation was a plan to commit the 11 concrete crimes for which Mr. Taylor was
convicted, nor distinguish an ICTY acquittal on this same basis.”®

29. The Chamber was unequivocal that the plan evolved from that designed by Bockarie
and Taylor, to one encompassing Gullit’s troops; the term “evolution” was included in the
critical paragraph finding Mr. Taylor’s culpability for planning. It was used to denote a
definitive change in the plan as formulated.” By simply denying this was the case, the
Prosecution fails to respond to substantive arguments on the legal errors identified.

30. In asserting that crimes were committed in Kono and Makeni, the Prosecution cited
only two findings,'” neither of which demonstrate that crimes were committed pursuant to
the Bockarie/Taylor plan in those locations.'” In the alternative, the Prosecution seeks to
maintain a conviction which does not reflect the findings of the Chamber, demonstrating a

troubling and single-minded prioritisation: the maintenance of convictions above all.

para. 398; Nahimana AJ, para. 479; Cassese, Antonio, International Criminal Law, Oxford University Press
(Oxford 2003), p. 192.

% Prosecution Response Brief, para. 177.

* Prosecution Response Brief, para. 177, citing Kordi¢ and Cerkez AJ, paras. 31, 976. The Prosecution also cites
at fn. 486 to paragraphs 26 and 30 of the same judgment. However, paragraph 26 reads: The actus reus of
“planning” requires that one or more persons design the criminal conduct constituting one or more statutory
crimes that are later perpetrated.” Paragraph 30 refers to the mens rea for ordering,

% Prosecution Response Brief, para. 177, citing Boskoski and Tarculovski AJ, paras. 169-72.

% Prosecution Response Brief, paras. 179-86.

7 Defence Appellant's Submissions, Grounds of Appeal 14 and 15.

% Defence Appellant's Submissions, para. 210.

% Prosecution Response Brief, para. 189.

1% prosecution Response Brief, para. 190, citing Judgement, para. 1424 (for Kono) and 1540 (for Makeni). The
rest of footnotes 526 and 527 lists - as the Prosecution concedes — evidence on trial record for which the
Chamber made no finding.

" With regard to the finding in relation to Count 9 in Kono (Judgement, para. 1424), the witness explained that
the training base was only established “when Kono was ‘cleared™ (Judgement, para. 1423); i.e. affer the attacks
on Kono. The crime found was therefore not committed pursuant to the Bockarie/Taylor plan of an attack on
Kono. With regard to the finding in relation to Count 9 in Bombali District (Judgement, para. 1540), it is clear
that the crimes in which the witness was involved in Makeni had nothing to do with the Bockarie/Taylor plan as
he was fighting with SAJ Musa’s troops (Judgement, para. 1538).
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31. The Prosecution does not substantiate its claim that arguments were not contained in
the Notice of Appeal. A Notice of Appeal “does not need to detail the arguments that the
parties intend to use in support of the grounds of appeal, as this has to be done in an
appellant’s brief.” ' The Defence submits that it provided adequate notice of the arguments
to be advanced,'” which fit easily under the substantive error alleged. In the alternative, the
Defence submits that the decisive element is whether there was prejudice to the opposing

"% The Prosecution has responded in full to all arguments, undermining any claim of

party.
prejudice suffered. The Defence submits this warrants consideration of the impugned

arguments, and respectfully requests the Appeals Chamber to do so in the interests of justice.

G. GROUND 12
32. The Chamber’s factual path to the planning conviction is undeniably complicated.
Previous convictions have been comparatively straightforward; an accused plans the
commission of a crime or crimes, which he intends, which then occur. In this case, the
Chamber found'® that the participation of troops who ultimately carried out the planned

military offensive had been “contemplated” (not planned).'

And while this was not part of
the plan, the door remained open for it to become part of the plan, or for the plan to “evolve”
to capture their participation. However, the Chamber recognized that the “evolved” plan
would not be attributable to the accused unless he knew about it. Planning is not JCE I11.

33. This gap was filled when the Chamber held that Mr. Taylor, via daily communication
with Bockarie, “was aware of its continuing evolution.”'"” This is where the Prosecution’s
main objection appears to lie. It makes the brazen assertion that “the Chamber did not find

that the plan “evolved”.'”® The Chamber’s finding cannot be read in any other way. The

Chamber used the world “evolution” precisely to connote a change, and not a linear

192 Boskoski and Tarculovski AJ, para. 246, citing Mrksi¢ Decision of 26 August 2008 [sic], para. 8 (It is
sufficient that the Notice of Appeal “focus the mind of the Respondent...on the arguments which will be
developed™.)

' Both arguments in Prosecution Response Brief, fn. 481, are adequately covered by the notice that Ground 11
challenges the error in the findings of crimes in relation to the implementation of the plan (Notice of Appeal,
paras. 35-6).

14 See Transcript, Statute Conference, 25 October 2012, p. 49827 to p. 49830 at line 7. See especially p. 49829
lines 18-29 to p. 49830, lines 1-7 where the Presiding Judge makes clear that the key test regarding the redress of
a violation of the Practice Directions on Grounds of Appeal is prejudice to the opposing Party, as, well as
whether the opposing Party was prevented from answering the Ground due to the violation.

"% Erroneously, as discussed above.

1% See generally, Defence Appellant's Submissions, paras. 162-81; Judgement, paras. 3118-24, 3480, 3486,
3611(xii), 3616-7, 6958-71.

107 Judgement, para. 6966.

1% prosecution Response Brief, para. 195.
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“progression” or “unfolding”.'” The claim that this paragraph has no impact on the actus

reus of planning (but merely serves to establish a clearer picture of Taylor’s involvement)' '’
is further undermined by the fact that it is one of only eleven paragraphs dealing with the
actus reus of planning, summarizing a discussion of some 200 pages and found under the
heading ‘Findings on the Physical Elements of Planning’.!"' Complicated a path though it
may be, Mr. Taylor’s knowledge of the evolving plan was a critical component in the
Chamber’s reasoning. ''*

34.  The Chamber held the daily communication came either directly from Bockarie or
through Yeaten.'"” The Defence was entitled to demonstrate the lack of credible evidence in

support both of these individual propositions.'"*

Although not every example can be
highlighted, the Prosecution distorts or misrepresents the Defence arguments on many
occasions: the Defence did not claim, for example, that Fornie’s was the sole evidence of
Yeaten’s contact with Bockarie.!'> The paragraph cited refers to Yeaten’s contact with AMr.
Taylor."'® Generally, the Prosecution implies that the Chamber was entitled to consider
contact between Bockarie and Yeaten as the equivalent of contact between Bockarie and Mr.
Taylor.'"” This is undermined by the distinction drawn by the Chamber itself''® and the lack

of findings as to the regularity of contact between Yeaten and Mr Taylor''"® or any specific

findings that Yeaten reported the content of discussions with Bockarie to Mr. Taylor.

H. GROUND 13
35.  The Prosecution argues that the Chamber was not required to find that Bockarie
exercised command responsibility over Gullit.'*” Even if correct, the Prosecution cannot
ignore the link made by the Chamber between Bockarie’s command of Gullit and the liability
of Mr. Taylor for planning. That Bockarie “commanded” Gullit was not an offhand comment

buried in the 2500-page judgement, and taken out of context. The Chamber repeated and was

' prosecution Response Brief, para. 189.

"% prosecution Response Brief, para. 194.

""" Contrary to the Prosecution’s submissions on the “context” in which those words are used: Prosecution
Response Brief, para. 189.

112 See Prosecution Response Brief, paras. 189, 192-5.

"3 Judgement, para. 6966.

"* prosecution Response Brief, para. 207.

"3 prosecution Response Brief, para. 208.

"'® Defence Appellant's Submissions, para. 249.

"7 Prosecution Response Brief, paras. 215-9.

"® Judgement, para. 6966.

" judgement, paras. 2621-9.

120 prosecution Response Brief, para. 221; “the legal elements of superior responsibility have no place”:
Prosecution Response Brief, paras. 223-4.
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unequivocal throughout both the deliberations and findings sections that Bockarie assumed

121 . 2 .
who was under Bockarie’s “command”'?? as his

“effective control” over Gullit,
“subordinate”.'® The argument that the Chamber was simply using “effective control” in a
factual sense'** does not explain the repeated use of other terms and concepts unique to
Article 6(3) of the Statute. The Chamber concluded that the plan “substantially contributed to
the commission of crimes...while Gullit was operating under Bockarie’s command”.'® In
the mind (and language) of the Chamber, Mr. Taylor’s planning liability was contingent on
Bockarie’s command of Gullit. The Chamber could not have been clearer: “what is relevant
to the responsibility of the Accused is whether Bockarie was effectively in command of a
concerted and coordinated effort...with Gullit as his subordinate”.'*®

36. The Prosecution need not to accept that a command finding was necessary but it
cannot deny that this was the Chamber’s reasoning. The Chamber was searching for a legal
construct to attempt to solidify the link between Gullit’s troops in Freetown, and Mr. Taylor
in Liberia. Bockarie’s command responsibility over Gullit was its choice. Even if the
Prosecution is correct that this is unnecessary for planning, the Chamber is clear that its
finding of “substantial contribution” is contingent on Gullit “operating under Bockarie’s

127
command”.

As such, the Chamber’s error in finding a relationship of effective control
without considering whether Bockarie could prevent or punish Gullit’s actions undermines
its finding of command responsibility,'** which then undermines its finding of a substantial

contribution of the “Bockarie/Taylor plan” to the crimes committed by Gullit’s troops.'*

I. GROUND 14
37.  The Prosecution and Defence disagree on the mens rea for planning. The Prosecution,
citing no jurisprudence in support, asserts it has no obligation to establish the mens rea for
each crime for which it seeks a conviction through planning.*° The Defence submits that the

accused must either intend or be aware of a substantial likelihood that a particular crime will

12! Judgement, paras. 3464, 3485, 3611(xii), 3617.

122 Judgement, para. 6965.

'3 Judgement, para. 3479.

' prosecution Response Brief, para. 223.

' Judgement, para. 6965 (emphasis added).

1% Judgement, para. 3479.

"7 Judgement, para. 6965.

"% Defence Appellant's Submissions, para. 282, citing Judgement, para. 493, AFRC TJ, para. 782; RUF TJ, para.
287, AFRC Al, paras. 257, 298; Delali¢c AJ, para. 256; Bagilishema AJ, para. 50; Hadsihasanovi¢ 98bis
Decision, para. 164; Halilovi¢ AJ, para. 59.

12 Judgement, para. 6965.

130 Prosecution Response Brief, para. 237.
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occur in order to be liable for planning that crime."'

This position is supported by the
appellate jurisprudence cited and basic principles of individual criminal responsibility. '

38.  The Prosecution misconstrues Defence arguments; the law does not require a separate
mens rea finding for each individual act of murder, or each individual act of pillage;'**but
intent or awareness of the substantial likelihood that “murder” or “pillage” will occur.
Insistence that the Chamber’s blanket approach that Mr. Taylor intended all crimes in Counts
one to eleven of the Indictment was correct'** does not respond to the Defence arguments

135

that mens rea must be established for each of the charged crimes.””> The mens rea

requirement does not differ as between accused nor does it depend on the number of crimes
for which the Prosecution seeks a conviction.'*°

39.  The exercise of re-stating the Chamber’s findings'®’ does not respond to the identified
failure to find that Mr. Taylor had the requisite knowledge at the time he formulated the
plan."® The Chamber did not find, nor does the evidence support a finding that Mr. Taylor
was “continuously aware” of the crimes being committed by the ARFC/RUF.'*’ Bagilishema
and Hadzihasanovié'*” do not stand for the proposition that a general reference to knowledge
of past “crimes” is sufficient to infer knowledge of future crimes - in fact they stand for the

142 the

opposite.'*' The Defence did not assert that intent cannot be proven through inference;
Prosecution fails to respond to the error that general reference to past “crimes” is insufficient

to demonstrate constructive knowledge that a particular crime will be committed.'*

1! Defence Appellant's Submissions, paras. 288-95.

132 Defence Appellant's Submissions, paras. 288-95, citing Nahimana AJ, para. 479; Kordi¢ and Cerkez Al,
paras. 976, 1092; Naletilic AJ, para. 114; Tadi¢ AJ, para. 271.

133 Prosecution Response Brief, para. 237.

13 Prosecution Response Brief, para.

'35 Kordié and Cerkez AJ, paras. 976, 1092; To be convicted of a war crime, the principle of individual guilt
requires that “fundamental characteristics of a war crime be mirrored in the perpetrator’s mind”, Naletili¢ AJ,
para. 114. For a crime against humanity, the accused must have known of the fundamental characteristics,
namely that the accused knew that his crimes were related to an attack on a civilian population: Tadi¢ AJ, para.
271; Krajisnik AJ, paras. 175-8, 203; Vasiljevi¢ AJ, paras. 131-2. See also Ori¢ A, paras. 47, 53, 56, 60.

136 prosecution Response Brief, para. 238.

137 prosecution Response Brief, para. 240. See, on this point, the submissions under Ground 17 below.

¥ Defence Appellant's Submissions, para. 298.

139 Prosecution Response Brief, para. 240.

' prosecution Response Brief, paras. 242-3,

! Defence Appellant’s Submissions, paras. 297, 299,

"2 Prosecution Response Brief, para. 241.

3 prosecution Response Brief, para. 242. See Defence Appellant's Submissions, para. 299.
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J. GROUND 15
40.  “Fearful”: The Chamber “considers” Mongor’s evidence that Bockarie said that Mr.
Taylor said “fearful” in one sentence.'** The Prosecution’s insistence that the Chamber took
into account numerous factors, such as ‘“circumstantial guarantees of trustworthiness” and
“totality of the circumstances”'*’ have no basis. The lengthy discussion of “circumstantial
trustworthiness” of Mongor’s “fearful” testimony does not respond to (and in fact reinforces)

that the Chamber failed to exercise sufficient caution or give remotely adequate reasons.'*®

41. It is correct that the Chamber found Mongor to be a “generally credible” witness'¥’
despite declining to rely on numerous and significant parts of testimony.'*® His “general
credibility” rating is not the issue. There is no indication, nor does the Prosecution

49 once

demonstrate, that any caution was taken in accepting this part of Mongor’s testimony,'
of the very few (albeit second-hand hearsay) examples of Mr. Taylor’s alleged words. Setting
out the correct standard at the beginning of a 2,500 page judgement does not demonstrate that
the Chamber exercised appropriate caution in respect of this aspect of the testimony,'>
particularly in the circumstances outlined by the Defence.'*! It is inaccurate that the Defence
did not cross-examine Mongor about the operation being fearful; in cross-examination he
gave no indication that the plan was a criminal one.'* Cross-examination of a witness does
not relieve the Chamber of its burden to examine the reliability of the hearsay’s source; '>* in
this case the famously uncontrollable and belligerent Sam Bockarie.'** This was not done.

42. The Defence did not assert that Mongor’s testimony as to when he was told about the
alleged fearful instruction was inconsistent.'>> Rather, the fact that Mongor testified that
Bockarie repeated the same thing the next day to a group of commanders, none of whom
heard it, casts further doubt on the reliability of his testimony, and compounds the Chamber’s

inadequate assessment.">® TF1-367’s evidence makes no link between any fearful instruction

'* Judgement, para. 3116.

'3 Prosecution Response Brief, para. 247.

146 prosecution Response Brief, paras. 249-50.

47 Prosecution Response Brief, para. 254.

' Mongor was not believed, for example, in respect of his evidence that Johnny Paul Koroma contacted SAJ
Musa to ask him to run the operation to capture Freetown. The Chamber determined that, “in light of the
evidence concerning related events”, Mongor’s evidence was “inaccurate”. Further examples include Judgement,
paras. 2367, 2559, 3119, 3383-4, 3412, 5384-5, 5395-6.

"% prosecution Response Brief, para. 247.

1% Prosecution Response Brief, para. 247.

15! Defence Appellant's Submissions, paras. 302-7.

2 TT, Isaac Mongor, 7 Apr. 2008, p. 6721.

'3 Prosecution Response Brief, para. 248.

1%* See, for example, Judgement, para. 6782, 6560; TT, Fayia Musa, 15 Apr. 2010, pp. 39136-7.

155 prosecution Response Brief, para. 255.

1% Defence Appellant’s Submissions, para. 305.
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and Mr. Taylor, in fact he testified that this phrase was used by Issa Sesay at an alleged
meeting in Kono, not Waterworks."”’

43. By All Means: The weight and significance ascribed to Mr. Taylor’s alleged use of
an inherently innocuous phrase is momentous, particularly when the evidence did not come
from the maker of the statement, or even from anyone who heard him. It was relayed by Sam
Bockarie, through TF1-371, to the Chamber, almost a decade after it was allegedly uttered. In
such circumstances, recalling the correct approach to the assessment of evidence at the start
of a Judgement does not indicate that sufficient caution was exercised.'*® Unable to point to
any inherently aspersive meaning, the Prosecution attempts to buttress the Chamber’s malign
interpretation of “by all means” by misrepresenting that after hearing these instructions,
Bockarie immediately coined the name “Operation No Living Thing”.'” There is no
immediacy in the Chamber’s findings concerning this name, '°° which had no link back to
Mr. Taylor."®" The Prosecution’s attempts to provide post facto justification for the

Chamber’s assessment of this evidence do not respond to the identified error.

PART III: ERRORS INVALIDATING THE AIDING AND ABETTING
CONVICTIONS

A. GROUND 16: THE TRIAL CHAMBER’S DEFINITION OF THE MENS REA OF AIDING AND

ABETTING WAS ERRONEOUS

(1) The United Nations Has Never Accepted That The Decisions of Post World
War 1l National Military Courts Reflect Customary International Law

44.  The U.N. has not once suggested that pronouncements of national military courts —
such as the American and British tribunals that decided Flick and Zyklon B — are reflective of
customary international law. U.N. General Assembly Resolution 95(1) of 11 December 1946
merely affirms the principles set out in the IMT Charter and its first judgement — neither of
which say a word about the elements of aiding and abetting. The IMT Charter says only that
“[l]eaders, organizers, instigators, and accomplices participating in the formulation or

execution of a common plan or conspiracy to commit any of the foregoing crimes are

"7 Prosecution Response Brief, para. 256.

'5¥ prosecution Response Brief, para. 260.

139 prosecution Response Brief, para. 266.

1% Prosecution Response Brief, para. 266, fn. 753, citing Judgement, paras. 3130, 3115, 3611(vii), 3615.
! Prosecution Response Brief, paras. 266-7.
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responsible for all acts performed in execution of such plan.”'*® No definition is given of
“accomplices”, much less the subset of complicity liability known as aiding and abetting.
Resolution 95(1) called for “a general codification” of those principles, a task subsequently
taken over by the ILC."®® This led to the promulgation of the “Niirnberg Principles,” which

lod . -
Even this vague affirmation was never

again say nothing about aiding and abetting.
adopted by the U.N.

45. The Prosecution refers to a definition of aiding and abetting propounded by an
organization called the “United Nations War Crimes Commission.”'®> This commission was
created by the Allied powers before the U.N. had been created. It never had a mandate from
the U.N. General Assembly to codify, much less pronounce upon, the content of customary
international law. The UN General Assembly conferred that task exclusively on the ILC. The
ILC took 50 years to come up with its Draft Crimes which, in addition to never being ratified
by States in any form, were superseded by the State negotiations leading to the ICC Statute.
The Prosecution’s misrepresentation of both Resolution 95(1) and the task assigned to the

UNWCC are nothing less than an attempt to usurp the will of States, and undermine the

process by which customary international law is developed.

(i1) The Post-World War Il Cases Cited by the Prosecution Reflect no Settled
Definition of Aiding and Abetting, Let Alone a Settled Definition in State
Practice, Let Alone a Definition Resembling That Adopted by the Trial

Chamber
46. The Prosecution trawls selectively through post-World War 1I cases for the word
“knowledge” without regard to whether it relates to aiding and abetting or not. Roechling, for
example, was convicted for the “execution of the force labour program” in the factories in
which they worked, and as being “coresponsible for the deportation of all those workers.”'*®
The liability of Weizsaecker and Woermann was similarly based on their role in executing,

inter alia through the giving of legal advice and their negotiations with foreign governments

on behalf of the Third Reich, the plan to arrest, deport and exterminate Jews from various

"> IMT Charter, Art. 6.

' {J.N. General Assembly Resolution, 177 (II), 21 November 1947.

'** The Niirnberg Principles, in respect of complicity liability, say only that “Complicity in the commission of a
crime against peace, a war crime, or a crime against humanity as set out in Principle IV is a crime under
international law™.

165 prosecution Response Brief, fa. 771.

16 Roechling AJ, para. 1130; Prosecution Response Brief, para. 284.
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countries.'®” Knowledge is expressly cited as a precondition of both commission and aiding
and abetting: “The question is whether they knew of the program and whether in any

substantial manner they aided, abetted, or implemented it.”'% The statement therefore merely

affirms that knowledge is required whether the mode of liability is co-perpetration (i.e. direct

169

intent) or aiding and abetting. °~ The Prosecution misleadingly offers only the first half of the

sentence, stopping the quotation atter the word “program,”170

thereby twisting the sentence to
the service of a proposition that it in no way supports. Indeed, Roechling, Weiszaecker and
Roechling were all convicted for what appears to be direct commission or co-perpetration,
not aiding and abetting or accessorial liability more generally.

47.  The Prosecution’s explanation of Rasche’s acquittall7l is specious. The Prosecution’s
view, apparently, is that the court was required to ask “can a person be found liable...?”

rather than “is it a crime...?”!"?

Apparently judges are not permitted even the slightest
rhetorical licence without their language being taken out of context, mangled and
misinterpreted for the absurd proposition that loans to criminal organizations would need to
be separately and specifically criminalized before liability could be imposed. If that is truly
the Prosecution’s position, then Mr. Taylor must be acquitted because the forms of support
he is supposed to have provided are likewise not specifically prohibited. Otherwise, the
Prosecution cannot escape that the court evidently acquitted Rasche based on his lack of
criminal participation.

48.  The Prosecution’s Response Brief establishes no more than that knowledge is a
necessary, but not necessarily sufficient, condition of liability; ignores the Hechingen case;
and does not address what body of liability principles were being applied by the British and
American military courts that decided the Zyklon B or Flick cases, respectively. There is
nothing wrong with “victor’s justice”, especially if it is applied on the basis of a fair and
proper trial; but granting these pronouncements by Allied courts sitting in Europe significant
weight as declaratory of customary international law, binding on and adhered to by all states

by consensus, does a disservice to other members of the international community. None of

"7 See e.g. Ministries Case, paras. 504 (Weizsaecker’s response to a request from the Embassy in Paris
concerning “the disposition to be made of foreign Jews who had been arrested by the military commanders in
France™). Weiszaecker and Woermann, notably, were both acquitted not in respect of any difference in the mens
rea between committing and aiding and abetting but rather in respect of those events “in which they did not
substantially participate” (e.g. pp. 507).

18 Ministries Case, p. 478.

' Indeed, all three of these individuals — Roechling, Weizsaecker and Woermann — appear to have been
convicted of committing the crimes in question, which necessarily entails full intent.

"% Prosecution Response Brief, para. 286.

" Prosecution Response Brief, para. 286.

"2 Ministries Case, p. 622.
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the axis powers, the Soviet Union, nor many other countries, in any way expressed their
adherence to — much less awareness of — these pronouncements. Customary international law
requires more than a few isolated, obscure and ambiguous pronouncements by national

military courts, even when pronounced on foreign soil, for the crystallization of a norm.

(i)  The Prosecution Misrepresents the Argument Concerning the Negotiation of
the [CC Statute

49. The Prosecution asserts that the Defence relies “wholly” on the argument that Article
25(3)(c) “codifies” the minimum standard for aiding and abetting liability in customary
international law.!”® That is false. The argument, instead, is that the vigorous and contested
negotiations surrounding Article 25(3)(c) show beyond any possible doubt that no consensus
in State practice had emerged, at least as of 1998, around a pure “knowledge” standard for
aiding and abetting.'” The onus is not on the Defence to show that the “purpose” standard
has crystallized as a matter of customary international law; it is rather for the Prosecution to
show that a knowledge standard has crystallized. This is a fundamental misapprehension in

the Prosecution’s submissions.

(iv)  The Prosecution’s Reliance on Article 25(3)(d) is Misplaced and its
Interpretation of that Provision is Erroneous

50. The Prosecution asserts that the mens rea of aiding and abetting liability should be
assessed with reference to Article 25(3)(d). This is unfounded and illegitimate. Article
25(3)(d) does not concern aiding and abetting liability, but rather a fundamentally different
and separate form of liability. The Prosecution’s attempt to infer State practice in respect of
aiding and abetting on the basis of Article 25(3)(d) ignores that aiding and abetting is already
addressed in a different provision. There could have been no confusion or doubt about the
distinction given the wording of the provisions.

175

51. Second, the Prosecution’s breezy interpretation " that Article 25(3)(d) requires only

knowledge does not accord with the plain language of Article 25(3)(d): “[s]uch contribution

'3 Prosecution Response Brief, paras. 300-1.

'™ Defence Appellant’s Submissions, para. 338-9 (“No practice or opinio juris of States has crystallized around
the mens rea standard applied by the Chamber ... the clearest indication of an absence of practice and opinio
Juris is the ICC’s provision on aiding and abetting, Article 25(3)(c) .... The salient issue, it must be recalled, is
not whether Article 25(3)(c) declares customary international law; the issues, rather, is whether there is any
evidence to justify the Chamber’s pronouncement that the knowledge standard reflected customary international
law as of the date of the alleged criminal activity.”)

'™ Prosecution Response Brief, para. 304.

Prosecutor v. Taylor, SCSL-03-01-A 20 30 November 2012




9929

shall be intentional and shall either...”, followed by two additional conditions.'” The
FurundZija Trial Judgement (on which the Prosecution heavily relies) specifically interprets
Article 25(3)(d) as pertaining to ‘“co-perpetrators who participate in a joint criminal
enterprise.”'”’ This interpretation has now been fortified by ICC Chambers’ restrictive
interpretation of Article 25(3)(a) as covering only co-perpetrators who play a role that is
“essential”,|78

“signiﬁcant”.179 Article 25(3)(a) can therefore be differentiated from Article 25(3)(d) on the

whereas a participant in a JCE need make only a contribution that is

basis of the intensity of actus reus, and need not be interpreted as differentiated on the basis
of mens rea. This interpretation accords with the drafting history of the provision, which
initially started out as a typical common law conspiracy provision, and was then modified in
order to reflect the concept of joint criminal enterprise — which requires an intent to

accomplish the crime.'*

v) The Prosecution is Wrong that the “Specific Direction” or “Specifically
Aimed” Element of Actus Reus has, in Substance, been Abandoned

52. The ICTY Appeals Chamber recently invited submissions from the parties in Perisi¢
on the following issues: “1. How the Appeals Chamber should address the issue of ‘specific
direction’ in the context of aiding and abetting liability, 2. Whether aid that is not
‘specifically directed’ towards a particular crime can have the substantial effect required to
enter a conviction for aiding and abetting; and 3. Whether the aid facilitated by Peri§i¢ met
the requirements of ‘specific direction’, if any, in the context of aiding and abetting
liability.”"*! The Prosecution’s claim that the “specific direction” requirement has been
definitively abandoned'®* is evidently wrong. The key question is not whether “specific

direction” is recognized as a distinct and separate element of the actus reus, but rather how it

6 [CC Statute, Art. 25(3)(d) (emphasis added).

‘" Furundija T, para. 216.

' See Lubanga TJ, para. 999 (requiring that a co-perpetrator’s contribution to, or role in, the crime must be
“essential”).

7 Gotovina AJ , para. 89; Krajisnik AJ, para. 215; Brdanin AJ, para 430.

0 Ambos in Triffterer, pp. 757-8 (“The whole subparagraph (d) is an almost literal copy of a 1998 Anti-
terrorism convention and present a compromise with earlier ‘conspiracy’ provisions, which since Nuremberg
have been controversial. The 1991 ILC Draft Code held punishable an individual who ‘conspires in’ the
commission of a crime, thereby converting conspiracy into a form of ‘participation in a common plan for the
commission of a crime against the peace and security of mankind’. The 1996 Draft Code extends to a person
who ‘directly participates in planning or conspiring to commit such a crime which in fact occurs.””)

! perisic Addendum to Scheduling Order, p. 1.

%2 prosecution Response Brief, paras. 294-9.
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183
8 and

is incorporated within the notion of “substantial contribution”. The Defence maintains,
the questions posed by the Perisic Appeal bench suggest, that “specific direction” continues

to be a component of “substantial contribution.”

(vi)  The Prosecution Misunderstands the Argument Concerning the Relationship
between Specific Direction and the Mens Rea of Purpose

53. The Defence is well aware, and does not disagree, that ICTY and ICTR caselaw has

often purported to adopt a knowledge-standard of mens rea while at the same time insisting

upon a “‘specific direction” requirement as part of the “substantial contribution” threshold

under the actus reus.'®* The Prosecution’s arguments are non-responsive to the arguments set

out in the Defence Appellant’s Submissions, and require no refutation.'®’

(vii) The “Knowledge of a Probability Standard” is not, and has Never Been,
Accepted in Any Case Before the ICTY or ICTR

54.  The threshold mens rea as defined by the Chamber was ‘“aware[ness] of the
substantial likelihood that his acts would assist the commission of underlying offence” (“First
Prong”); and “aware[ness] of the essential elements of the crime committed by the principal
offender”, including his state of mind (“Second Prong”). The first prong concerns the
assisting character of one’s own acts; the second prong concerns the awareness that the crime
is being, or is going to be, committed. The Chamber’s definition of the first prong departs
markedly from the standard at the U.N. Tribunals, which is that the “accused needs to know
that his or her acts assist the commission of the crime.”'*® The ICTY Appeals Chamber, in
respect of the passage quoted by the Prosecution at paragraph 309 of its Response, expressly
stated that “the Blaski¢ Appeal Judgement did not extend the definition of mens rea of aiding
and abetting.”'®’ The only — even arguable — expansion of ICTY and ICTR caselaw towards
awareness of a probability has been confined to the Second Prong in respect of which one out
of several crimes may ultimately be committed.'"® ICTY and ICTR caselaw has never
entertained the possibility that the First Prong should also be assessed according to an

“awareness of a probability.”

183 See e.g. Defence Appellant’s Submissions, paras. 448-457, 461, 469, 471-474, 479, 509-511, 525-530, 583-
584,599, 618, 646, 665, 682, 694,

' Prosecution Response Brief, paras. 291, 293-9.

'*5 Defence Appellant’s Submissions, paras. 354-9.

"6 popovié T1, para. 1016.

"7 Blagojevi¢ AJ, para. 222.

" See e.g. Karera A, para. 321; Haradinaj TJ (2008), para. 145,
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(viil) As a General Principle of Law, Mens Rea Must Correspond to the Actus Reus
55. As a general principle of law, mens rea, whatever the standard may be, is always
defined in relation to each of the material elements of the crime. This is sometimes called
“the correspondence principle.”
56. The ICC Elements of Crimes states: “As stated in article 30, unless otherwise

provided, a person shall be criminally responsible and liable for punishment for a crime

within the jurisdiction of the Court only if the material elements are committed with intent
and knowledge.”"™® The Elements of Crimes does not even define mens rea separately in the
definition of the crimes, except where a chapeau or specific intent needs to be proven in
addition to the mental state in respect of each of the material elements. This provision, while
not prescribing which mental state applies, determines that it must always be assessed with
reference to the material elements.

57. This principle is stated in the law of numerous States: “[e]xcept as provided in
Section 2.05, a person is not guilty of an offense unless he acted purposely, knowingly,

reckless, or negligently, as the law may require, with respect to each material element of the

offence” (United States);'” “[w]hoever upon commission of the act is unaware of a

circumstance which is a statutory element of the offense does not act intentionally.

Punishability for negligent commission remains unatfected” (Germany);""! “[blefore intent
can come into being, first, an actor must be aware of objective facts corresponding to the
constituent elements of the crime ... Objective facts corresponding to constituent elements of
a crime comprehend acts ... consequences, and the cause-and-effect relationship between the

192 “the requirement of fault as an element of liability means, among other

two” (Japan);
things, that fault must exist in respect of each and every element of the crime with which the
accused has been charged” (South Aﬁica);193 “[glenerally, the defendant must intend, or be
reckless as to, the consequences of the actus reus of the offence in question as it is described
in the definition of the offence ... this is called the correspondence principle”) (England).'”*

The possibility of committing murder by way of intent to cause grievous bodily harm is

189 1CC Elements of Crimes, General Introduction, para. 2 (emphasis added).

'%0U.S. Model Penal Mode, s. 2.02(1) (emphasis added).

! German Penal Code, s. 16(1) (emphasis added).

12 Shigemetsu Dando, The Criminal Law of Japan, p. 152.

'3 J. Burchell, Principles of Criminal Law, p. 457.

" R. Card, Criminal Law, p. 94. See A. Ashworth, Principles of Criminal Law (2™ ed.), p. 85 (“Not only should
it be established that the defendant had the required fault, in terms of mens rea or belief: it should also be
established that the defendant’s intention, knowledge or recklessness related to the proscribed harm.”)
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merely a reflection of the applicability of the recklessness mens rea standard to that offence,
not a deviation from the correspondence principle.

58. Legislatures are not bound by this principle and may, and sometimes do, define
offences otherwise (e.g. the controversial felony-murder rule); but as the ICC Statute shows,

customary international law brooks no undetined exceptions to the principle.

(1x)  The Prosecution’s Characterization of the Argument about the Scope of State
Responsibility Are Insulting and Wrong

59.  The Prosecution knows perfectly well that the Defence has not argued that there is

any “right of heads of states to aid and abet atrocities.”'®> The arguments presented merit no

response, and stand in stark contrast to the absence of any submissions on important issues

such as the methodology of ascertaining customary international law; the need for this

Appeals Chamber to independently ascertain its content; and the state of domestic law as

possible contextual evidence of the content of international customary law.

B. GROUND 17: THE CHAMBER ERRED IN FINDING A “CONTINUOUS OPERATIONAL

STRATEGY” AND A CORRELATIVE MENS REA OF MR. TAYLOR THROUGHOUT THE

INDICTMENT PERIOD
60.  The Prosecution wrongly asserts that the Defence has imposed “artificial
timeframes™"*® on the Chamber’s findings about the evolution of Mr. Taylor’s knowledge

throughout the indictment period. The Appeal Brief, on the contrary, carefully, fully and
directly sets out the Chamber’s own findings, and the basis on which they were made. The
analysis is drawn directly, and in context, from the only section of the Judgement that
addresses “Knowledge of the Accused”.'”’” That section discusses Mr. Taylor’s knowledge:
(i) in respect of 1997, at paragraphs 6881-6882 of the Judgement; (ii) “after 1997”'*® based
on various reports of which Mr. Taylor is alleged to have known about, at paragraph 6883 of
the Judgement; and (iii) at paragraph 6884, Taylor’s state of mind “by April 1998”.'"
Indeed, the Prosecution itself acknowledges the difference between these categories,

conceding that the Chamber changes its language from knowledge that assistance “could”

1% Prosecution Response Brief, para. 314.

1% Prosecution Response Brief, paras. 324, 326.
7 Judgement, paras. 6877-86.

"% fudgement, para. 6883.

199 Judgement, para. 6884.
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facilitate crimes in 1997, to a finding ot knowledge that assistance “would” facilitate crimes
in 1998.2% To the extent that the Prosecution’s complaint is that the Judgement itself is vague
or ambiguous, the Defence agrees that this was a failure by the Chamber to give adequate
reasons, and is an ancillary reason to set aside those findings.

61.  The Prosecution submissions that challenge arguments unrelated to Ground 17,%"' and
those that are based on a failure to read the Appeal Brief merit no response.”’*

62.  The Prosecution claims that the Chamber’s use of the term “could” - implying only a
possibility, rather than a substantial likelihood that assistance would contribute to crimes -
was intended to refer only to the knowledge of “the international community in general” and
not Mr. Taylor.*”® This claim is belied by the very next paragraph™* which is, at the very
least, ambiguous as to whether Taylor had any information that would not also have been
available to the “ECOWAS Committee of Five.” The Chamber did not distinguish Mr.
Taylor’s state of knowledge from that of his counterparts in the ECOWAS Committee of
Five.

63.  The Prosecution tries to elide “substantial likelihood” (the threshold standard of
liability adopted by the Chamber) with “likelihood” (the Chamber’s finding in respect of the
possibility of future crimes by the RUF/AFRC).?”® Even accepting that this leap could be
made, this is not the key issue. The issue is whether Mr. Taylor knew that any assistance
provided would, to a substantial likelihood (and beyond a reasonable doubt), make a
contribution (or substantial contribution, as the Defence contends) to crimes. It cannot be
disputed that the Chamber makes no such finding in its discussion of the “Knowledge of the
Accused” in respect of any date prior to April 1998.

64. The Prosecution, apparently conceding the fallaciousness of the Chamber’s approach,
tries to downplay the Chamber’s reliance on the fearsome names of operations to draw an
inference about Mr. Taylor’s knowledge.206 Contrary to the Prosecution’s claim, the
Chamber placed uniquely heavy and direct reliance on that consideration at paragraph 6905

of the Judgement.

% prosecution Response Brief, para. 353.

' See e.g. Prosecution Response Brief, paras. 333-6.

%2 The Prosecution alleges, at paragraph 332 of its Response Brief, an ambiguity at paragraph 404 of the
Defence Appellant’s Submissions. Not only is there no ambiguity, but any such ambiguity as there might be is
dispelled by paragraph 406, just two paragraphs later.

3 Prosecution Response Brief, para. 353.

% Judgement, para. 6882.

%5 Prosecution Response Brief, para. 353; Judgement, para. 6882.

2% prosecution Response Brief, para. 359.
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65.  The Prosecution asserts in respect of the reports of which Mr. Taylor supposedly had
notice that it does not matter whether he read them, because they are evidence of an
organizational policy to commit crimes. The claim illustrates a serious misconception. The
salient issue here is not whether there was, or was not, an organizational policy to commit
crimes; the issue, rather, is whether Mr. Taylor knew that there was an organizational policy
to commit crimes. Further, the issue is whether Mr. Taylor Anew this to be the case at the
moment he provided the assistance. Where this conclusion is based on circumstantial
evidence, it must be the only reasonable inference. Some of the Prosecution’s submissions
reflect a disturbing misapprehension of this basic issue.

66.  The Prosecution misapprehends the significance of the Chamber’s finding that in late
1998 SAJ Musa ordered his faction to “proceed to Freetown without ... a campaign of
terror.”*"’ The significance of this finding is that notwithstanding the horrible bloodletting
and crimes in which SAJ Musa’s forces must have participated in the course of 1998,
nevertheless the Chamber acknowledged that, at least as far as SAJ Musa’s faction was
concerned, there was no “organizational policy” to commit crimes. In other words, military
assistance provided to SAJ Musa, even as late as 1998, and even after all the crimes that must
have been committed over the course of the previous months by his men, nevertheless would
not attract aiding and abetting liability. This finding alone shows that the mere existence of
crimes, even widespread crimes, does not necessarily lead to the inference that there must be
an organizational policy to commit those crimes. As argued in the Appeal Brief, there were a
host of factors that reasonably left open the possibility that Mr. Taylor did not know that
there was such an organizational policy, even late in 1998, of the leadership of the
AFRC/RUF - of which SAJ Musa was himself a member. Further doubt in that regard would
have arisen from, as the Trial Chamber itself found, the absence of crimes committed in the
course of the offensives on Kono and Makeni in 1998. The pattern of crimes discussed at
length in the Appeal Brief demonstrates that the crimes were committed opportunistically
and sporadically, and not as a systematic institutional policy from which a supplier of arms

would know that any material supplied would be used in the commission of crimes.

7 Defence Appellant’s Submissions, para. 421-2.
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C. GROUND 21: THE ASSISTING CHARACTER OF THE ACTUS REUS MUST BE ASSESSED
WITH REFERENCE TO THE CRIME

67.  The Prosecution offers no explanation as to how senior United States officials would
not be guilty, under the definition adopted by the Chamber, of aiding and abetting crimes in
Syria, Yemen, Libya, Afghanistan and other countries for providing support to government
forces whom they know have previously engaged in a pattern of international crimes, and are
likely to do so in the future. This is not a “hypothetical implication[]” that is “irrelevant and
misplaced.””® This is the ongoing real-world activity of States that would be directly
encompassed by the standards that have been set out by the Chamber.
68.  The supposed distinctions offered by the Prosecution are unsustainable. Whether the

209 . . . . .
77 1s irrelevant. It is not mentioned in the

assistance is “State-to-State” or “State-to-rebels
Judgement, has no place in international law, and would run directly contrary to international
humanitarian law, which places both groups on an equal footing in relation to their standards
of conduct. Whether the evidence of crimes comes from the UN or other sources>'’ 18, again,
irrelevant; all that would matter is whether the reports are sufficiently reliable to give rise to
knowledge of a “substantial likelihood” that the assistance may be used for military
operations in the course of which crimes are substantially likely to be committed. The words

. e 5212
“notorious™*!!, “horrendous”, or “horrific”

reflect no stable or cognizable legal standard
and, in any event, could be easily applied to the situations in the countries described above.

69.  The question thus remains: how does the standard set out by the Chamber not
encompass the mental state of American officials in the circumstances previously
mentioned? Or British or Chinese officials providing military assistance to Sudan? Or
Russian officials providing assistance to the Government of Syria? Or Saudi Arabian, Qatari,
American, and French officials authorizing support to the rebels in Syria whose members
have been identified by the UN as engaging in repeated and extremely serious crimes? Or
Rwandese and Ugandan officials providing military assistance to M23 or other factions
tighting in Congo? The Prosecution invitation to the Appeals Chamber to be concerned “only

with applying the law” begs the question: in the face of all this State practice, can this really

be the state of international criminal law?

“% Prosecution Response Brief, para. 397.

% prosecution Response Brief, para. 399-400.
219 prosecution Response Brief, para. 399.

' Prosecution Response Brief, para. 404.

12 prosecution Response Brief, paras. 404, 407.
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70. The Prosecution wrongly downplays “the potential precedential effect of the Trial
Judgement.”*"* The Judgement of this Appeals Chamber on the issues before it will have
momentous significance on the future development of international criminal law. It will
affect state relations. It will affect the legitimacy of international criminal law. And it will
have a major impact on the viability of international criminal law as a universal enterprise,
applicable to all, rather than as a tool of international power.

71.  The Prosecution is wrong to characterize as “outlandish” the argument that the
Chamber has relied improperly on organizational responsibility.214 The Chamber found that
Taylor was not part of any JCE. The Chamber nevertheless imputed to him responsibility for
crimes based on the conduct of the RUF/AFRC as an organization, and without making any
specific findings as to the perpetrator of whom he was allegedly an aider and abettor. This

was a clear legal error.

D. GROUND 22: THE PROSECUTION’S ARGUMENTS CONCERNING THE CAPTURED
SUPPLIES ILLUSTRATES THE OVER-BREADTH OF THE NOTION OF AIDING AND
ABETTING ADOPTED BY THE CHAMBER

72. The Prosecution defends the Chamber’s finding that Mr. Taylor is guilty as an aider
and abettor of crimes committed with captured weapons, arguing that “Taylor fails to cite
any authority to support his contention that providing arms and ammunition which are used
to capture additional materiel that is used in the commission of crimes does not amount to
substantial contribution.”'> The reason there is no such precedent to cite is that no
international case has ever come close to suggesting such broad liability. Disturbingly, the
Prosecution appears to believe that as long as there is no precise precedent against the
extension of liability to such an unwarranted degree, it should be accepted. That approach is

wrong in principle, wrong in methodology, and wrong as a matter of common sense.

E. GROUND 23: CHARLES TAYLOR WAS NOT INVOLVED IN ARMS SHIPMENTS; EVEN
ASSUMING THE CONTRARY, NONE OF THE SHIPMENTS IN QUESTION HAD A

SUBSTANTIAL EFFECT ON THE CRIMES

(1) The Magburaka Shipment

13 prosecution Response Brief, para. 398.
** Prosecution Response Brief, para. 404.
*13 Prosecution Response Brief, para. 420.
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73. Contrary to the Prosecution’s claims, the testimonies of TF1-371, Mongor and

21 The Prosecution asserts that Mongor and Kargbo both

Kargbo are not corroborative.
mentioning Bah’s role (albeit very different roles), and mentioning Mr. Taylor (albeit in very
different ways) is sufficient to constitute corroboration. That is false. The material fact found
by the Chamber was that Bah acted as Mr. Taylor’s agent, and secondly, that Bah arranged
the shipment in the course of that agency. Mongor and Kargbo do not corroborate one
another in that regard. Indeed, they are hardly consistent in any regard, except when viewed
through the most unfocused lens. Bah was JP Koroma’s agent according to Kargbo,
recommended to him by Bockarie;*'” Bah was Mr. Taylor’s agent according to Mongor, but
only in conveying the appeal that the RUF and AFRC should work together.218 Their
testimony concerning the origins and delivery of the shipment are widely divergent,219 and do
20

not corroborate TF1-371’s evidence on the central points in issue.”

74. [Please see paragraph 2 in Confidential Annex A.]

75.  The Prosecution is unable to dispute that the Chamber never found beyond a
reasonable that the Magburaka shipment was used in the commission of crimes, much less
that it made a substantial contribution to those crimes.””' The Chamber’s language is fairly

22 The Prosecution’s list of findings

and fully presented in the Defence submissions.
suggesting merely that it was likely the RUF/AFRC used materiel from the shipment in early
1998 do no more than add to this point: the conclusion was not the only reasonable
conclusion based on the circumstantial evidence available. It is also wrong to assert that there
was any direct evidence that the shipment was used in the commission of crimes, or to
support the commission of crimes.**® The Prosecution’s reliance on P-066 to claim that the
RUF/AFRC had no other source of supplies until June 1998 and had no source other than the
Magburaka shipment™” is manifestly false. The letter states only that the RUF/AFRC had

exhausted its supply: it never mentions that the supply in question was that of Magburaka, or

that the Magburaka supply had run out in June.*** In any event, P-066 cannot be relied upon

216 prosecution Response Brief, para. 431; Defence Appellant’s Submissions, paras. 485-8.
7 Judgement, para. 5390, pp. 1875-6.

8 TT, TF1-532, 11 Mar. 2008, pp. 5712-14; Judgement, para. 5390, pp. 1875-76; Defence Appellant’s
Submissions, para. 487.

'Y Defence Appellant’s Submissions, paras. 485-8.

> Defence Appellant’s Submissions, paras. 485-8.

! Prosecution Response Brief, para. 442.

*? Judgement, para. 5551, p. 1937,

3 Prosecution Response Brief, para. 443.

¥ Prosecution Response Brief, para. 444.

*** Exhibit P-066.
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as an accurate reflection of the actual state of affairs, given that the Prosecution’s own

. . . . 22
evidence disputes this contention.”°

(i1) The Burkina Faso Shipment
76. The Prosecution claims that evidence about Mr. Taylor’s involvement in the Burkina
Faso shipment was not obtained solely through witnesses who received their information
through Bockarie,””’ offering four alleged alternative sources of information.””® The
argument is false: (i) Mongor merely witnessed the sending of a letter to Mr. Taylor; his
knowledge of Mr. Taylor’s role in the shipment came solely from what Bockarie later told
him;?*’ (ii) TF1-567 may have received his information from Issa Sesay, but Sesay received
his from Bockarie (thus making TF1-567’s hearsay evidence even more remote than

2
30 31 and

Mongor’s);”" (iii) Karmoh Kanneh also received his information from Bockarie,
Tamba spoke only after Bockarie and did not say that Taylor had facilitated the shjpment;232
(iv) Fornie may have travelled with Bockarie to Liberia and witnessed materiel being loaded
onto two trucks, but his evidence that Mr. Taylor was behind this shipment rests entirely on
what he was told by Bockarie.”** The Prosecution’s submissions only reinforce the Defence
argument that the evidence that Taylor facilitated the shipment rested only on the untested
hearsay evidence of Bockarie.”*

77. The Prosecution strains to find any findings in the 2,500 page Judgement of crimes
committed after the Burkina Faso shipment in Kono and Makeni, finding only two such
instances: the recruitment of child soldiers and the enslavement of civilians at Yengema.”*
The Chamber expressly found, however, that it could not be sure about the date of these
crimes,® which raises a reasonable doubt as to whether any arms or ammunition from the
Burkina Faso shipment had any role whatsoever, much less a “substantial effect” on the

commission of these crimes.

23 Judgement, paras. 5815-23.

227 prosecution Response Brief, para. 468.

228 prosecution Response Brief, para. 468.

¥ Judgement, paras. 5432-5; TT, TF1-532, 11 Mar. 2008, pp. 5790-1.

3 Sesay remained in Sierra Leone and was briefed by Bockarie on the trip at the same meeting as Mongor: TT,
TF1-532, 11 Mar. 2008, pp. 5797-8. Indeed, Sesay was explicit in telling TF1-567 that he received his
information from Bockarie: TF1-567, 2 July 2008, p. 12913.

3! Judgement, paras. 5451-2; TT, Karmoh Kanneh, 9 May 2008, p. 9424-33.

2 Judgement, paras. 5451-4; TT, Karmoh Kanneh, 9 May 2008, p. 9424-33.

33 Defence Appellant’s Submissions, para. 545; Judgement, paras. 5425-7.

3* Defence Appellant’s Submissions, paras. 545-6.

335 Prosecution Response Brief, para. 477.

3¢ Judgement, para. 1424 (“approximately December 1998™); para. 1540 (“approximately August through
December 1998”); para. 1694 (“approximately December 1998 onwards”).
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(i)  The March 1999 Shipment

237 The Chamber unreasonably

78. The Prosecution’s arguments are non-responsive.
relied on Karmoh Kanneh, TF1-567 and TF1-585 as corroborating the supply of the shipment
by Mr. Taylor when, in fact, they must surely refer to other shipments.”*® The Chamber’s
finding rests solely on an inference based on TF1-371s uncorroborated hearsay.*’ The
Prosecution repeats the Trial Chamber’s analysis that Kanneh’s evidence referred to the
March 1999 shipment on the basis that the shipment came after LURD attacked Lofa,**’ but
ignores that there were numerous LURD offensives on Lofa.**! Equally, Kanneh was
unlikely to be referring to the March 1999 shipment, since, whereas the Chamber found the
March 1999 shipment to be one of the largest shipments the RUF/AFRC received, the
shipment Kanneh described the delivery of only “few” supplies.242

243 the Chamber was not able to determine

79. Contrary to the Prosecution’s claims,
whether the March 1999 substantially contributed to any crime.”** In support of its position,
the Prosecution references the Chamber’s finding that Mr. Taylor’s support was critical in
enabling the RUF/AFRC to carry out offensives and maintain territory.”** This is irrelevant:
the finding neither refers specifically to this period, nor to the commission of crimes. The

Prosecution was unable to connect any crimes committed in this period to materiel

purportedly supplied by Mr. Taylor.

F. GROUND 24: NO ASSISTANCE TO CRIMES, SUBSTANTIAL OR OTHERWISE, IN
PROVIDING MILITARY PERSONNEL

80. Contrary to the Prosecution’s contention, the Chamber’s ultimate finding in respect of

Senegalese is that his role “is unclear”. It did not find that Senegalese had any connection to

Mr. Taylor.**® Evidence on the role of Senegalese was therefore not corroborative of Pyne’s

second-hand hearsay allegation that Senegalese was sent by Mr. Taylor.**’ These same men

37 prosecution Response Brief, paras. 482-6.

3% Defence Appellant’s Submission, paras. 566-8.
¥ Defence Appellant’s Submission, para. 569.
20 prosecution Response Brief, para. 484.

*! Defence Appellant’s Submission, para. 567.
2 Defence Appellant’s Submission, para, 567.
**3 prosecution Response Brief, para. 499.

¥ Defence Appellant’s Submissions, paras. 583-7.
5 prosecution Response Brief, para. 499,

%6 Judgement, paras. 4380-1.

7 See Prosecution Response Brief, para. 503.
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ostensibly identified themselves just a couple of days earlier as “STF”, *** rendering her
evidence of no incriminating value in respect of Mr. Taylor.

81. The Chamber did not find Bobson Sesay’s testimony to be corroborative on the
question of whether Mr. Taylor sent 20 Liberian fighters with Senegalese.”*® Bobson Sesay’s
evidence was considered in relation to the question of whether there were any Liberian
fighters in Colonel Eddie Town.”® Bobson Sesay testified, as the Prosecution

3! that those fighters were brought by Superman from Kailahun without Mr.

acknowledges,
Taylor or Senegalese playing any role whatsoever.

82.  The Prosecution misconstrues the import of the Defence submissions on the
likelihood of the fighters being STF, rather than former NPFL.”>* Whether Pyne genuinely
believed these men to be former NPFL, rather than STF, is irrelevant. Pyne conveyed three

hearsay accounts as to their identity,>

as well as the basis for her own conjecture: the
languages she thought various groups would generally speak.”> The Chamber had no
independent means to verify these claims. No reasonable trier of fact could have safely found
that these men were former NPFL.

83.  Turning to the Chamber’s “cumulative calculus” of substantial effect on the
commission of crimes, the lack of contribution of the remaining elements to the arithmetic
has been addressed.”> Considering the contribution of the Scorpion Unit specifically,”® the

Defence notes that the only crime charged in the Indictment for this period in Kenema is

Count 9 (Child Soldiers),”>” and there are no applicable criminal findings.

G. GROUND 25: NO EFFECT, SUBSTANTIAL OR OTHERWISE, IN PROVIDING “SAFE
HAVEN” OR RETURNING DESERTERS

84. The return of four SLA soldiers and two deserters, and the provision of safe-haven to

soldiers, cannot on any reasonable interpretation be deemed to have had any, much less a

“substantial”, effect on the commission of crimes.?® It is irrelevant, for the purposes of Mr.

¥ See Defence Appellant’s Submissions, para. 594.

9 See Prosecution Response Brief, para. 505. The Chamber relies on Alice Pyne and TF1-375: Judgement, para.
4379.

20 Judgement, para. 4369.

3! prosecution Response Brief, para. 505.

52 prosecution Response Brief, paras. 507-9.

3 Defence Appellant’s Submissions, paras. 596-8.

4 prosecution Response Brief, paras. 508-9.

7 See Defence Appellant’s Submissions, paras. 605-10, 613-6, 617-20.
¢ prosecution Response Brief, para. 514.

257 Indictment, para. 22.

% Judgement, paras. 6920, 6922-4, 6935-6.
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Taylor’s liability whether, following their disarmament by the ICRC,™ some fighters
rejoined the RUF during the Indictment period.”® Similarly, Mr. Taylor’s acceptance into
Liberia of a belligerent Sam Bockarie and his armed fighters - a public and sanctioned

d261

assistance to the implementation of the Lomé Peace Accor - fails to support the

Prosecution’s contention that Fonti Kanu and DAF could not have been expelled as illegal

aliens.?®?

H. GROUND 34: NO SUBSTANTIAL EFFECT IN THE ABSENCE OF SHOWING ANY EFFECT
AT ALL ON THE COMMISSION OF CRIMES

85.  The Defence has argued in respect of each and every actus reus ground that the
Chamber erred in law and in fact in failing to make findings that the alleged assistance or
facilitation had a substantial effect on the crimes themselves.”*® This requirement does not
depend on whether “specific direction” is recognized as a separate element of aiding and
abetting; it is inherent in the concept of “substantial contribution” as consistently interpreted.
The Defence maintains this as a separate ground in order to provide the Appeals Chamber
with the opportunity to address the issue separately or within individual grounds, as

considered appropriate.

PART IV: ISSUES RELATING TO IRREGULARITIES IN THE JUDICIAL
PROCESS

A. GROUND 36
86.  The Prosecution alleges that the Defence has not established an error of law or
procedure that invalidated the verdict or occasioned a miscarriage of justice. This is not the
case. The Defence has expressly set out the errors of law and procedure made by the

Chamber and the factual basis for those errors in this ground.”** The Defence has also

> Defence Appellant’s Response, para. 620.

% prosecution Response, para. 521. The Prosecution cites only to TF1-371"s testimony that he rejoined the RUF
on the promise of “negotiation and disarmament and peace™: TT, 29 January 2008, pp. 2555-6 (CS).

1 Exh. D-277, Exh. D-228, p. 1; see also, TT, Charles Taylor, 17 August 2009, pp. 26859.

%62 See Prosecution Response, para. 524.

3 See e.g. Defence Appellant’s Submissions, paras. 448-57, 461, 469, 471-4, 479, 509-11, 525-30, 583-4, 599,
618, 646, 665, 682, 694.

¥ Defence Appellant’s Submissions, Ground 36 and in particular paras. 714-8; 720-7 for errors of law and
procedure.
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2 .
26 that the errors occasioned a

demonstrated in accordance with the applicable legal standard,
miscarriage of justice because they breached the fair trial rights of Mr. Taylor.*®

87.  The Prosecution submits that the Defence does not explain how a Judgment of such
size and detail was finalised without deliberations and which particular conclusions were
reached by persons other than the three judges voting judgments. It relies on Krajisnik for the
proposition that a party must adduce sufficient evidence to rebut this presumption that judges
act in accordance with their oath, and that there must be direct evidence of a failure to
deliberate or a clear basis on which to infer that the deliberations were corrupted.”®’

88.  The fact that a judgement is long and detailed is not conclusive proof of the fact that
deliberations occurred pursuant to the Rules of the Special Court in the face of direct and first
hand evidence from a Judge who was obliged to be present at those deliberations and whose
statement evidences that they were not conducted lawfully. At the very least, this direct
evidence constitutes a clear basis upon which to infer that the deliberation process was
corrupted. It is precisely such direct evidence from a fellow judge that can serve to rebut any
presumption that his colleagues on the trial bench have not acted pursuant to their solemn
oath. In Krajisnik, the appeal failed because it was based on an implication arising from the
length of deliberations. There was no direct evidence in that case. In this case, such direct
evidence exists.”®®

89. The Detence does not seek to cure alleged deficiencies in its arguments by way of a
Rule 115 Motion, because its arguments are not deficient.”® It is, however, entitled to apply
to present additional evidence pursuant to this Rule in order to provide an additional basis for
this ground. Moreover, the Statement of Justice Sow does carry substantial probative
weight.””" The Prosecution alleges “it is misleading” for Taylor to conclude that the Trial
Chamber failed to deliberate pursuant to the Rules completely disregarding the elision in the
sentence regarding “no ~ deliberations”.*’! This allegation is both unfair and unfounded. The
Defence has been scrupulous in reporting and referring to Justice Sow’s words exactly as

they were recorded by the court reporters.

*% CDF AJ, para. 35.

*% Defence Appellant’s Submissions, Brief Ground 36, and in particular paras. 714, 718. Also see paras. 733-7,
incorporated by reference in para. 718.

*%7 Prosecution Response Brief, paras. 642-5.

*% Defence Appellant’s Submissions, paras. 719-29.

29 prosecution Response Brief, paras. 644, 654 and 670.

70 prosecution Response Brief, para. 646; Defence Appellant’s Submissions, paras. 719-29.

! Prosecution Response Brief, para. 647.
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90.  The Prosecution’s argument that Rule 87 does not require the physical presence of
Judges during deliberations but that they can be conducted via teleconference or email,?”? is
undermined by plain meaning of the term ‘deliberate’ and by Rule 872" A trial chamber is
obliged to deliberate, which means that the Judges of the Chamber must consider the guilt or
innocence of the accused fogether. While this process may be facilitated by the preparation
and exchange of drafts, evidently the judges must discuss and consider the guilt of the
accused as a group.

91. The Prosecution submits that the absence of an alternate Judge from some or all
deliberations would be at most a technical violation of Rule 16bis with no prejudicial effect,
unless the voting judge was called upon to replace one of the three voting judges,”’ and that
while an alternate Judge must be present during deliberations, this does not afford him leave
to participate in them or express his opinions in court.”” These assertions are unsupported by
authority, the plain meaning of Rule 16bis or the purpose for which alternate Judges are
appointed. An alternate Judge is not an optional or technical adornment the absence of which
has no effect. He actively participates in the work of the Chamber. His presence is mandatory
during each stage of the trial’’® and deliberations.’”’ He can ask questions through the
Presiding Judge®™ and may perform any other functions assigned by the Presiding Judge, in
consultation with the other Judges.’” If the purpose of the alternate Judge is to replace
another Judge who has been fully participating in a trial, then that alternate Judge must also
have been fully participating in that trial, save for voting during deliberations.*®

92. Finally, the Prosecution criticises the Defence for arguing that a failure to deliberate
should lead to the reversal of adverse findings in the Judgement, whereas the Prosecution
argues that this should also lead to a reversal of all the favourable tindings for Mr. Taylor
resulting in additional convictions.”®' This argument is profoundly misconceived. In respect
of this and other irregularity grounds, Mr. Taylor has argued that these errors vitiate the

proceedings, occasion a miscarriage of justice and invalidate the Judgement. As such they

72 Prosecution Response Brief, para. 648.

73 Rule 87(A) states “the Trial Chamber shall deliberate in private. A finding of guilty may be reached only
when a majority of the Trial Chamber is satisfied that guilt has been proved beyond reasonable doubt”. See
Defence Appellant’s Submissions, paras. 715-7.

™ prosecution Response Brief, para. 648.

?75 Prosecution Response Brief, paras. 648-9.

776 Rule 16bis (A).

27 Rule 16bis (C).

7 Rule 16bis (B).

7 Rule 16bis (D).

20 Rule 16bis (C).

“#! Prosecution Response Brief, para. 650; The Prosecution repeats a similar argument with respect to Ground
38: Prosecution Response Brief, para. 687.
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should lead to a reversal of adverse findings, a quashing of convictions and a vacatur of the
Judgements. The Defence submissions are focused on the adverse findings, because these
findings are the ones being challenged on appeal. The Defence is not appealing and the

Chamber is not seized of findings relating to acquittals in the Defence appeal.

B. GROUND 37

93.  The Prosecution does not challenge the legal principles regarding the right to a fair
and public trial. Nor does it challenge the underlying factual basis of this ground. The parties
differ on the legal interpretation and consequences of those facts.

94.  With respect to the Defence submissions relating to Justice Sow under this ground,
the Prosecution accepts the underlying facts and actions taken by the Chamber and argues
that they were done in the proper exercise of authority. More particularly, it argues that
Justice Sow’s statement did not appear on the official transcript and his name was omitted
from the Trial Chamber’s order and cover pages of the Judgement as a consequence of the
direction issued by the Plenary of Judges that “he refrain from further sitting in the
proceedings pending a decision by the appointing authority”.?** This argument fails to
acknowledge that the Plenary of Judges did not authorise the particular action taken by the
Chamber.

95.  The Defence does not seek to appeal the disciplinary proceedings against Justice

2 . . . . . . .. 284
% nor does it seek a reconsideration of the disqualification decision.”® The Defence

Sow
submits the removal of important parts of the public record without notification or
explanation by the Trial Chamber constitutes a breach of Mr. Taylor’s right to a fair and
public trial. This is not addressed by the Prosecution submissions. In so far as the Prosecution
addresses the role of the Alternate Judge, the Defence refers to its reply on this issue under

Ground 36.

C. GROUND 38
96.  The Defence submits that the arguments in the Prosecutor’s Response Brief with
respect to this ground should be rejected on the basis of the Defence Appellant’s Submissions

and the following submissions the Defence makes in reply.

32 Prosecution Response Brief, para. 654.

3 prosecution Response Brief, para. 663.
*8 Prosecution Response Brief, para. 667.
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97. The submissions made by the Prosecution regarding lack of impartiality”®® are
irrelevant because the Defence has not alleged this. Contrary to the argument of the

286
Prosecutor,

the Defence does not cite the statutes and rules of international courts to argue
that there is an absolute prohibition on judges engaging in outside activities. Rather these
authorities and the international instruments set out in the Defence submissions are the basis
for the proposition that Judges must not engage in outside activities which may interfere with
their judicial functions. Further, if they wish to engage in such activities they must notify the
parties to cases before them and the relevant court or the appointing authority. This court or
authority has the power to decide whether these activities are compatible with the judge’s
duties, and if so, on what basis. ?*” Furthermore the Defence submits that the relevant
authorities from other international courts establish that if judges wish to engage in outside
activities they will be permitted to do so on the basis that they have sought, given and
tulfilled undertakings that they will perform their judicial obligations conscientiously.288

98. The Prosecution agrees that “whether or not a judge meets all the requirements for
service as a Judge of the Special Court is a matter for the President and/or Council or Plenary
of Judges”, but disagrees that this requires any party involvement, notification or consent.”®’
With respect to the notice requirement, the Defence refers to its submissions on this
matter.*” The Defence submits that it is a requirement of basic fairness that an accused be
formally and fully notified if a Judge sitting on his criminal trial has another
contemporaneous judicial appointment which may interfere with their current judicial
functions and about undertakings have been required by the court to ensure the fairness and
integrity of the process. Such formal and full notice is also required because it gives the
Detfence a proper opportunity to raise any relevant objections.

99. In its response, the Prosecution argues that the Defence has failed to show that Judge
Sebutinde did not obtain permission from the Special Court and did not give undertakings.”"
The Defence submits there is no evidence, either notified or otherwise on the public record,
that Justice Sebutinde sought the permission of the Special Court to hold both judgeships

contemporaneously and gave the required undertakings. In contrast Judge Sebutinde did seek

and obtain such permission from the ICJ. In its response the Prosecution states that:

5 Response Brief, para. 675.

% Response Brief, paras. 676-678.

7 Defence Appellant’s Submissions, paras. 763-769.

% Defence Appellant’s Submissions, paras. 770-779.

** Response Brief, para. 683.

*% The Defence further notes that the Statute and Rules of the Special Court are silent on the issue of notice.
They neither preclude nor mandate notice.

#! Response Brief, paras. 683-685.
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..at a reception for the Judges of Trial Chamber Il on 31 May 2012 hosted by the President
of the Special Court and attended by lead appeal Defence counsel, Justice Sebutinde
thanked the President of the ICJ for allowing her to continue her work as a judge of Trial
Chamber II**

100. The Defence notes that the Prosecution should not seek to introduce evidence by
footnote. However the Defence accepts that Justice Sebutinde did seek and obtain permission
from the ICJ continue sitting in the Trial of Mr. Taylor and made a brief and informal
reference to this at a reception at the Special Court. However Her Honour did not extend
similar thanks nor make any reference to seeking and obtaining the same permission from the
Judges of the Special Court at that reception. Accordingly, Justice Sebutinde was aware that
she had to obtain permission to hold two judgeships at the same time, but only sought to do
so from the ICJ and not the Special Court. As such, Her Honour failed to comply with the
applicable judicial standards as submitted by the Defence.

101.  Finally, the Prosecution argues that the Defence failed to make a timely objection
before the conclusion of the trial on this ground and this alleged failure underscores the lack

d.*”* The Defence has not failed to make a timely objection or otherwise

of merit of this groun
waived it rights with respect to this ground. The Defence has not been given formal and full
notification by the Court or by the Judge the relevant facts underlying this ground, indeed the
Prosecution’s case as noted above, is that the Defence was not entitled to such notice.
Furthermore, even though lead defence Counsel for the appeal was a member of the defence
team, he was not lead counsel and did not have ultimate carriage of the trial. Accordingly,
actions or lack thereof of previous lead defence counsel with respect to an objection on this
ground cannot be ascribed to the current lead defence Counsel. Importantly, such actions or
lack thereof should not be used to the detriment of Mr. Taylor. To do so would be to deny
Mr. Taylor his right to a fair appeal on what is a fundament issue: the legal constitution of the
Trial Chamber and conduct of a Judge who convicted him. Therefore, this ground should be
considered on its merits in the interests of justice. In so far as the Prosecution criticised the
relief sought under this ground*”*

36.

the Defence refers to its reply on this issue under Ground

102.  Finally, the Defence notes that paragraph 762 of the Defence Appellant’s

Submissions states that Justice Sebutinde was contemporaneously a Judge at the Special

22 Response Brief, fn.1995.
*» Response Brief, para. 686.
" Response Brief, para. 687.
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Court and at the ICJ “from 6 February 20// up until 30 May 201/”. This is a typographical

error and the correct years for both dates are 2012.

D. GROUND 39

103. The Prosecution asserts that the Chamber properly referred to Articles 13(1) and
15(1) of the Statute and was correct in dismissing the Defence Wikileaks Motion. The
Prosecution argues that “the proper analysis is not whether there were communications (...)
but whether instructions have been sought or given.”295 In so arguing, the Prosecution fails to
address the specific argument advanced by the Defence.

104.  Significantly, the Defence did not contend that Article 15 was actually violated. That
is to say, the Defence did not allege that instructions were actually sought or received by an
organ of the Court. Instead, the Defence argued that the second cable described inappropriate
communications giving reason to believe that such instructions may have been sought or
received. Accordingly, the Defence requested further investigations to determine whether an
actual breach of Articlel5 occurred.?®® The Prosecution’s reference to Article 15 is therefore
premature and irrelevant.””’

105. Furthermore, the Prosecution failed to address the Chamber’s incorrect reliance on
the RUF USG Agencies Decision. As pointed out by the Defence, there are significant

differences between the RUF Decision and the issue at hand.*”®

Without repeating the
arguments already put forward, the Defence emphasizes that reliance on the RUF Decision
by the Chamber was misplaced, leading to the application of an incorrect legal standard when
deciding on the Wikileaks Motion.

106. Indeed, what the Defence was required to establish is a prima facie case that there
may have been interference with the independence and impartiality of the Court.*”” In
applying a higher legal standard, the Trial Chamber erroneously dismissed the Wikileaks
Motion, occasioning a miscarriage of justice. The Prosecution failed to effectively address

and to rebut the specific arguments advanced by the Defence.

2% Prosecution Response Brief, para. 692.

% Defence Appellant’s Submission’s, para. 791. See also Wikileaks Motion, paras. 19-21.
27 Prosecution Response Brief, para. 692, fn. 2012.

% Defence Appellant’s Submission’s, paras. 791-2.

% Defence Appellant’s Submission’s, para. 788.
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PART V: ERRORS UNDERMINING THE FAIRNESS OF THE PROCEEDING

A. GROUND 40
107.  As rightly pointed out by the Prosecution, the Trial Chamber made “various specific
findings” in relation to payments received by Prosecution witnesses.”° This is not contested.
However, the error advanced is the Chamber’s failure to make specific findings as to whether

the payments constituted an abuse of the Prosecution’s discretion under Rule 39(ii), rather

than to make various specific findings related to those payments.

108. The allegation of “relitigation” is without merit>®' Indeed, the Chamber did

summarize the Defence arguments regarding the issue at hand made throughout the trial.*%*

Nevertheless, the Chamber erroneously failed to draw any specific conclusions as to whether
payments constituted an abuse of the Prosecution’s discretion under Rule 39(ii). In this
connection, the Defence recalls the Chamber’s observation that a possible abuse of the

Prosecution’s discretion under Rule 39(ii) would “only be considered at the stage of final

deliberations.””

5304

109. The “various specific findings made by the Chamber included assertions such as

the information provided by the witness “does not appear to have been tailored” in order to

305

ensure continued benefits™”, payments “did not appear to influence” the witness’s

07 .. .
3% No similar findings

testimony”*® and “these payments do not appear to be unreasonable.
on the apparent (un)reasonableness of payments, or their influence on the witness, were made
by the Chamber with respect to TF1-276°"® and TF1-548.>” These ambiguous (rather than
specific, as claimed by the Prosecution) findings cannot possibly be understood as being
tantamount to an explicit conclusion as to whether payments provided by the WMU

constituted an abuse of the Prosecution’s discretion under Rule 39(ii).

39 prosecution Response Brief, para. 700.

3L prosecution Response Brief, paras. 702, 707.

32 prosecution Response Brief, para. 702, fn. 2029; Judgement paras. 185-8.
393 Contempt Decision, para. 40.

% prosecution Response Brief, para. 700.

% Judgement, para. 260 (TF1-532).

3% Judgement, para. 287 (TF1-334).

37 Judgement, para. 357 (TF1-274).

*% Judgement, para. 218.

09 Judgement, para. 2222.
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PART VI: MISCELLANEOUS GROUND

A. GROUND 41

110. The Prosecution argues that the RUF Trial Judgement, as cited by the Defence,’'’
represents a departure from settled ICTY appeals jurisprudence which was endorsed by this
Appeals Chamber.*'! This is incorrect.

111.  Firstly, the RUF Trial Chamber’s assertion that sexual slavery requires a distinct
element from the crime of rape is fully in accordance with the Celebiéi test.>'? The RUF
Chamber’s conclusion that in cases where the commission of sexual slavery in itself entails
acts of rape is to be seen as an exception to the legal principle underlying the Celebiéi test,
rather than a departure from it. By acknowledging the crime of sexual slavery as being
distinct from rape, the RUF Chamber endorsed the test established by the ICTY Appeals
Chamber. The RUF Chamber’s conclusion that situations where sexual slavery entails acts of
rape should form an exception to the Celebiéi test confirms, rather than denies, the legal
principle established by the ICTY Appeals Chamber.’"® Indeed, a careful review of Delali¢*'*
does not reveal any indication that the test is absolute and thus allows for no exceptions.

112.  Secondly, this Appeals Chamber has not yet decided on the issue of entering
cumulative convictions for rape vis-a-vis sexual slavery. Therefore, the Prosecution’s
reference to the RUF Appeals Judgement is inaccurate,’'® inasmuch as the Appeals Chamber
in RUF did not rule on the admissibility of cumulative convictions for rape vis-a-vis sexual

318 Moreover, no other judicial body with jurisdiction in appellate proceedings in

slavery.
international criminal law has ruled on the issue.

113. The Prosecution’s reliance on Kunara¢ is misplaced. In that case, cumulative
convictions were entered for the crimes of rape and enslavement, as opposed to sexual
slavery. Indeed, the crime of enslavement does not necessarily involve sexual violence in

any form, and as such should be distinguished from the crime of sexual slavery. The actus

19 Defence Appellant’s Submission’s, para. 821.

! Prosecution Response Brief, para. 726.

12 RUF T, para. 2305.

*3 This line of reasoning is fully in accordance with the settled practice of the International Court of Justice
when approaching situations where the practice of States seemingly departs from fundamental legal principles of
public international law; see Nicaragua Case, para. 186.

" Delali¢ AJ, paras. 412-3.

15 prosecution Response Brief, para. 726, fn. 2101.

! The Appeals Chamber in RUF did indeed endorse the test set forth by Celebiéi, as pointed out by the
Prosecution, but did not apply it in relation to crimes of sexual slavery and rape; see RUF AJ, paras. 1192-5
(cumulative convictions for extermination and murder), 1196-8 (cumulative convictions for acts of terrorism and
collective punishments).
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reus of enslavement consists the exercise of any or all of the powers attaching to the right of
ownership over a person’'’, whereas the actus reus of sexual slavery consists the same

3! Therefore, the comparison drawn by the Prosecution

exercise and involves sexual acts.
between the Kunaraé case and the case at hand’"’ is inaccurate and does not appear to
support the argument advanced by the Prosecution. The Prosecution failed to adequately and

effectively address, let alone rebut, the error advanced by the Defence.
PART VII: SENTENCING ERRORS
A. GROUND 42: ON THE EXCESSIVE NATURE OF A 50 YEAR PRISON SENTENCE

(1) The Defence properly notified the Appeal Chamber of Ground 42 of the
Defence Appellant’s Submissions in its Notice of Appeal

114.  Contrary to the Prosecution assertions,’*

the Defence elucidated its arguments in the
Appeal Brief in full compliance with the Practice Direction on Grounds of Appeal, in
particular Article 6(d).**' Most importantly, the decisive element is whether there was
prejudice to the opposing Party.*** The Prosecution was evidently not prejudiced given that it
was able to substantively respond to the Defence Ground 42. Finally, the Defence submits

that there were serious errors in the Sentencing Judgment as set out in this ground and these

should be considered by the Appeals Chamber in the interests of justice and fairness.

(1) Serving a sentence abroad as a factor in sentencing
115. The Prosecution submits that serving a sentence abroad is not a factor to be taken into

account in sentencing.**® This argument is countered by its own discussion of the three

W AFRC TI, para. 744.

" Judgement, paras. 419, 421.

19 prosecution Response Brief, para. 725.

320 prosecution Response Brief, para. 730, where it claims that the Defence Ground 42 did not comply with the
Practice Direction on Appeal Grounds in its Notice of Appeal and the Defence Appellant’s Submissions seeing
that the Defence ‘only... elucidate[d]...[its] arguments in [its] Appeal Brief”.

! According to Article 6(d) of the Practice Directions on Grounds of Appeal, the Appellant’s Submissions will
include ‘the arguments in support of each ground of appeal...’, as opposed to the Notice of Appeal. See, also
Defence Notice of Appeal, p. 40

#2 See Transcript, Statute Conference, 25 October 2012, p. 49827 to p. 49830 at line 7. See especially p. 49829
lines 18-29 to p. 49830, lines 1-7 where the Presiding Judge makes clear that the key test regarding the redress of
a violation of the Practice Directions on Grounds of Appeal is prejudice to the opposing Party, as, well as
whether the opposing Party was prevented from answering the Ground due to the violation.

323 See Prosecution Response Brief, paras. 731-5.
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authorities it cites.’** The question raised in each of these authorities was whether excessive
or sufficient consideration had been given to the question of serving a sentence abroad, not

whether it was a factor at all.*%’

(i)  Extraterritoriality as an aggravating factor

116. The Prosecution submissions on extraterritoriality’*® fail to establish any authority for
maintaining that the prohibition on the use of force under Public International Law has any
bearing on extraterritoriality of conduct as an aggravating factor in sentencing. Contrary to
the position advanced by the Prosecution, the Chamber does not have the discretion to apply
customary international law applicable to States, when sentencing an individual. The duty to
protect individuals within States lies upon States themselves. To take extraterritoriality into
account is a clear error of law and consequently, when applied, an error of discretion.**’

117. The Prosecution argues that state officials must abide by the prohibition on the use of

force in the conduct of their inter-state relations.*”*

Judge Bruno Simma’s Separate Opinion
in the ICJ Oil Platforms Case simply addresses the importance of the prohibition of the use
of force by States. *** Accordingly, it cannot provide justification for the Chamber’s error of
law when it utilised customary international law norms applicable to States to the sentencing
an individual in a criminal trial. The Defence underscores that Mr. Taylor was not prosecuted

as a State official representing the State of Liberia. Mr. Taylor was prosecuted as an

individual; customary international law binding States does not apply to individuals.

(iv)  Breach of trust as an aggravating factor
118.  The Prosecution submissions with regard to breach of trust as an aggravating factor in
sentencing are based on Mr. Taylor’s influence as an international political leader and

negotiator.’ 30

However, the Prosecution has failed to rebut the correct interpretation of the
applicable legal principle as set out by the Defence. It has also failed to demonstrate that

there were any findings beyond reasonable doubt in the Trial Chamber Judgment or

3 See Prosecution Response Brief, paras. 731-5 where the Prosecution cites to RUF AJ, Mrda SJ and Tadic
Sentencing AJ.

325 See also Defence Appellant’s Submissions, paras. 831-2. See also, Tadic Sentencing AJ at paras. 18 and 22
where the Appeal Chamber considered the weight to be given to serving a sentence abroad as a factor in
sentencing.

326 prosecution Response Brief, paras. 736-9.

7 Defence Appellant’s Submissions, paras. 833-7.

32 prosecution Response Brief, para. 737.

% The Prosecution Response Brief cites to ICJ, Oil Platforms Separate Opinion, para. 6.

330 See Prosecution Response Brief, para. 740.
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Sentencing Judgment that demonstrate Mr. Taylor had a direct duty or obligation to protect
or defend civilians in Sierra Leone. Mr. Taylor cannot be sentenced for breaching a duty or
obligation that he did not owe.™"

119. In relation with all other arguments made by the Prosecution in response to the
Defence Ground 42, the Defence reiterates its arguments presented in the Defence
Appellant’s Submissions, as well as relevant arguments made in the Defence Respondent’s

Submissions to the Prosecution Appellant’s Submissions.’*

B. GROUND 43

120. In reply to the Prosecution’s arguments on Ground 43,*

the Defence respectfully
refers the Appeal Chamber to its arguments at paragraphs 855 to 862 of the Defence
Appellant’s Submissions. The Statute and Special Court case law define the parameters of

referring to Sierra Leonean law for the purposes of sentencing in restrictive terms,”*

contrary
to ICTR and ICTY Statutes.**® The difference between the Special Court case law and the ad
hoc Tribunals’ case law is justified on the basis of differences in the wording of their
respective Statutes. The Special Court Statute deliberately restricts reliance on Sierra
Leonean law for sentencing purposes. At the time the Statutes of the ad hoc Tribunals took
effect, domestic laws in Rwanda and former Yugoslavia criminalised war crimes and crimes
against humanity, contrary to the situation under Sierra Leonean law.**

121.  The Prosecution’s attempt to distinguish between offences and modes of liability>’ so
as to allow the application of article 19(1) of the Statute in a less restrictive manner is
artificial. The Statute clearly enumerates where Sierra Leonean law would be relevant to the
Trial Chamber in determining an accused’s sentence. There is no room for applying Sierra
Leonean law outside the scope of offences under Article 5 of the Statute.**®

122.  The Prosecution argues that the Chamber ‘merely noted’ the relevance of Sierra
Leonean law where appropriate, i.e. to offences under Article 5 of the Statute but did not

339

apply it, knowing that it would not be appropriate or relevant in Mr. Taylor’s case.”” It then

3! Defence Appellant’s Submissions, para. 838.

332 See Defence Appellant’s Submissions, Ground 42 and Defence Respondent’s Submissions, paras. 131-3 and
141-57 for sentencing practices at the Special Court and at the ad hoc tribunals and for aiding and abetting.

3 Prosecution Appellant’s Submissions, paras. 751-3

¥4 4FRC SJ, para. 32, CDF SJ, paras. 42-3.

5 CDF AJ, paras. 475-7.

336 CDF AJ, paras. 475-7, examined in the Defence Appellant’s Submissions at para. 860.

337 Prosecution Response Brief, para. 752.

3 Defence Appellant’s Submissions, paras. 857-62.

% Prosecution Appellant’s Submissions, para. 757. Although the Prosecution contends in paras. 756 and 757,
the Trial Chamber had full discretion to apply Sierra Leonean law and should have done so.
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concludes that the mere noting of a provision of the law, even if irrelevant to the case, does
not prejudice Mr. Taylor. This is not the case. The Chamber expressly considered and
applied this law in sentencing Mr. Taylor, by stating: “it has noted with regard to its
consideration of the appropriate relative penalties for different modes of liability that the
law of Sierra Leone provides that an accessory to a crime may be indicted, tried, convicted

and punished in all respects as if he were a principal felon.”**

C. GROUND 44: THE TRIAL CHAMBER ERRED IN LAW WHEN IT RAISED AGGRAVATING
FACTORS PROPRIO MOTU

123. In addition to arguments articulated in the Defence Appellant’s Submissions,**!
clearly the Trial Chamber raised aggravating factors proprio motu, without the Defence
having had a chance to address these factors.**
124. That Mr. Taylor had a chance to address sentencing issues in general is irrelevant to
the determination of the matters raised in Ground 44. What is relevant is that Mr. Taylor was
prevented from presenting his views on the specific aggravating factors in question. Mr.
Taylor was not given proper notice of aggravating factors that the Trial Chamber took into
account when determining sentence. He was denied his right to present a tull response and
defence.
125.  As the ICTY Appeals Chamber recently recalled, any sudden and significant
alterations in the scope of a case may deny individuals of their fair trial rights.** Any
uncertainty or ambiguity as to how certain facts could be used by a trial chamber hamper an
accused’s ability to adequately prepare his defence. If Mr. Taylor had been given sufficient
notice of aggravating factors raised by the Chamber, he could have addressed them directly.
Mr. Taylor was denied this fundamental right.

126. The Prosecution’s reliance on the recent Rasi¢ Appeals Judgement’**

is clearly
misguided. Rasi¢ supports the Defence arguments in two main ways. Firstly, it delimits and

defines a trial chamber’s discretion at the sentencing stage and states that a trial chamber can

0 Sentencing Judgement, para. 37 (emphasis added).

¥! Defence Appellant’s Submissions, paras. 863-9.

12 See Sentencing Judgement, paras. 97-9, where the Trial Chamber enunciates its three aggravating factors,
raised proprio motu. The absence of the Parties’ arguments for or against these factors, contrary to all other
mitigating and aggravating factors enumerated in the Sentencing Judgement where the Parties’ arguments are
laid out, gives further indication that the Defence did not have a chance to properly present its views.

3 See Separate Opinion of Judge Theodor Meron, in Gotovina AJ, para. 5. Judge Meron addressed the scope of
the Appeals Chamber’s ability to examine alternate modes of liability; nevertheless, this statement was made
recalling a general principle of law.

¥ prosecution Response Brief, paras. 762, 766.
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determine the weight given to mitigating and aggravating factors.*** It does not recognize a
trial chamber’s discretion to raise these factors proprio motu. Secondly, the ICTY Appeals
Chamber rejected the argument advanced by the appellant that the Trial Chamber in that case
abused its discretion by considering aggravating factors not mentioned by the Parties. There
is no finding that a trial chamber may consider aggravating factors proprio motu.**

127.  In relation to case law cited by the Defence,”*’ the Prosecution has not raised a single

valid argument as to why this is irrelevant to the case at hand.

Respectfully submitted,

W E Lty T Katefcboon

7 -
Morris Anyah Eugene O’Sullivan Christopher Gosnell ~ Kate Gibson
Lead Counsel for Co-Counsel for Co-Counsel for Co-Counsel for
Charles G. Taylor Charles G. Taylor Charles G. Taylor Charles G. Taylor

Dated this 30" Day of November 2012, The Hague, The Netherlands

5 Rasi¢ AJ, para. 9.
0 Rasi¢ Al para. 65.
*7 Defence Appellant’s Submissions, paras. 865-9.
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Judgement pursuant to Article 74 of the Statute, 14 March 2012

[No readily available weblink; relevant extracts are appended.]
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Nicaragua Case | Military and Paramilitary Activities in and against Nicaragua 354
(Nicaragua v. United States of America), Merits, Judgement, [.C.J.
Reports 1986, p. 14
http://www.icj-
cij.org/docket/index.php?sum=367&code=nus&p =3 &p2=3 &case=
70&k=66&p3=5
Oil Platforms Oil Platforms (Islamic Republic of Iran v. United States of 356
Separate America), Judgment, 1.C.J. Reports 2003, p. 161
Opinion Separate Opinion of Judge Simma
http://www.icj-cij.org/docket/files/90/9735.pdf
B. World War II Tribunals
(i) Legal Instruments
IMT Charter | Charter of the International Military Tribunal, in the Trials of War 362
Criminals before the Nuremberg Military Tribunals under Control
Council Law No. 10, Vol. 1 (6 October 1945)
http://www.loc.gov/rr/frd/Military_Law/pdf/NT_ war-criminals_Vol-
Lpdf
(ii) Jurisprudence
Ministries Case | United States of America v. Ernst von Weizsaecker, et al. (Case 11.) | 369
(Ministries case), Case No. 11, Opinion and Judgment and Sentence,
31 July 1948, printed in Trials of War Criminals before the
Nuernberg Military Tribunals under Control Council Law No. 10,
Vol. 14
http://www.worldcourts.com/imt/eng/decisions/1949.04.13 United
States v_Weizsaecker.pdf#fsearch="weizsaecker"
Roechling Case | The Government Commissioner of the General Tribunal of the 374

Military Government for the French Zone of Occupation in
Germany v. Hermann Roechling et al., Indictment, Judgement and
Judgment on Appeal (Judgement rendered on 30 June 1948 and
Appeal Judgement rendered on 25 January 1949)

Found in Appendix B of United States of America vs. Ernst von
Weizsaecker, et al. (Case 11.) (Ministries case), Case No. 11,
Opinion and Judgment and Sentence, 31 July 1948, printed in Trials
of War Criminals before the Nuernberg Military Tribunals under
Control Council Law No. 10, Vol. 14
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hitp://www.worldcourts.com/imt/eng/decisions/1949.04.13 United
States v Weizsaecker.pdf#fsearch="weizsaecker"

0. U.N. DOCUMENTS

U.N. General Assembly Resolution 177(I1), Formulation of the
Principles of Recognized in the Charter of the Nurnberg Tribunal and
in the Judgement of the Tribunal, 21 November 1947

http://daccess-dds-ny.un.org/doc/RESOLUTION/GEN/
NRO0/038/84/IMG/NR003884.pdf?OpenElement
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7. OTHER INTERNATIONAL DOCUMENTS

ICC Elements
of Crimes

International Criminal Court, Elements of Crimes, U.N. Doc.
PCNICC/2000/1/Add.2 (2000)

http://www l.umn.edu/humanrts/instree/iccelementsofcrimes.html
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Niirnberg
Principles

Principles of International Law Recognized in the Charter of the
Nurnberg Tribunal and in the Judgment of the Tribunal, 1950
http://untreaty.un.org/ilc/texts/instruments/english/draft%2Oarticles/7

1_1950.pdf
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8. DOMESTIC LAWS

German Penal
Code

Criminal Code in the version promulgated on 13 November 1998,
Federal Law Gazette [Bundesgesetzblatt] I p. 3322, last amended by
Article 3 of the Law of 2 October, Federal Law Gazette 1 p. 3214

htip://www.gesetze-im-internet.de/englisch stgb/englisch stgb.html
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U.S. Model Penal Code
htip://academic.udayton.edu/legaled/crimlaw/02-Elements/04MPC2-
02.htm
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Ambos, Kai, ‘Article 25’ in O. Triffterer, ed. Commentary on the
Rome Statute, Beck (Munich 2™ edn., 2008)
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Ashworth, Andrew , Principles of Criminal Law, Oxford University 391
Press (Oxford 2" edn., 1995)

Burchell, Jonathan, Principles of Criminal Law, Juta and Company 400
(Lansdowne 3" edn., 2005)

Card, Richard, Criminal Law, Oxford University Press (Oxford, 18" 405

ed., 2008)

Cassese, Antonio, International Criminal Law, Oxford University 408
Press (Oxford, 2™ ed., 2008)

Dando, Shigemetsu, The Criminal Law of Japan, Wayne State 411
University (1997)
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STATUTE OF THE SPECIAL COURT FOR SIERRA LEONE

Having been established by an Agreement between the United Nations and the Government of Sierra
Leone pursuant to Security Council resolution 1315 (2000) of 14 August 2000, the Special Court for
Sierra Leone (hereinafter "the Special Court") shall function in accordance with the provisions of the
present Statute.

Article 1

Competence of the Special Court

1. The Special Court shall, except as provided in subparagraph (2), have the power to prosecute persons
who bear the greatest responsibility for serious violations of international humanitarian law and Sierra
Leonean law committed in the territory of Sierra Leone since 30 November 1996, including those
leaders who, in committing such crimes, have threatened the establishment of and implementation of
the peace process in Sierra Leone.

2. Any transgressions by peacekeepers and related personnel present in Sierra Leone pursuant to the
Status of Mission Agreement in force between the United Nations and the Government of Sierra Leone
or agreements between Sierra Leone and other Governments or regional organizations, or, in the
absence of such agreement, provided that the peacekeeping operations were undertaken with the
consent of the Government of Sierra Leone, shall be within the primary jurisdiction of the sending
State.

3. In the event the sending State is unwilling or unable genuinely to carry out an investigation or
prosecution, the Court may, if authorized by the Security Council on the proposal of any State, exercise
Jurisdiction over such persons.

Article 2
Crimes against humanity

The Special Court shall have the power to prosecute persons who committed the following crimes as
part of a widespread or systematic attack against any civilian population:

Murder;

Extermination;

Enslavement;

Deportation;

Imprisonment;

Torture;

Rape, sexual slavery, enforced prostitution, forced pregnancy and any other form of sexual
violence;

Persecution on political, racial, ethnic or religious grounds;

Other inhumane acts.

R e eo o
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Article 3
Yiolations of Article 3 common to the Geneva

Conventions and of Additional Protocol 11
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The Special Court shall have the power to prosecute persons who committed or ordered the
commission of serious violations of article 3 common to the Geneva Conventions of 12 August 1949
for the Protection of War Victims, and of Additional Protocol 1] thereto of 8 June 1977. These
violations shall include:

a. Violence to life, health and physical or mental well-being of persons, in particular murder as
well as cruel treatment such as torture, mutilation or any form of corporal punishment;
Collective punishments;

Taking of hostages;

Acts of terrorism;

Outrages upon personal dignity, in particular humiliating and degrading treatment, rape,

enforced prostitution and any form of indecent assault;

Pillage;

. The passing of sentences and the carrying out of executions without previous judgement
pronounced by a regularly constituted court, affording all the Jjudicial guarantees which are
recognized as indispensable by civilized peoples;

h. Threats to commit any of the foregoing acts.

oeo o
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Article 4

Other serious violations of international humanitarian law

The Special Court shall have the power to prosecute persons who committed the following serious
violations of international humanitarian law:

a. Intentionally directing attacks against the civilian population as such or against individual
civilians not taking direct part in hostilities;

b. Intentionally directing attacks against personnel, installations, material, units or vehicles
involved in a humanitarian assistance or peacekeeping mission in accordance with the Charter
of the United Nations, as long as they are entitled to the protection given to civilians or civilian
objects under the international law of armed conflict;

¢. Conscripting or enlisting children under the age of 15 years into armed forces or groups or using
them to participate actively in hostilities.

Article 5
Crimes under Sierra Leonean law

The Special Court shall have the power to prosecute persons who have committed the following crimes
under Sierra Leonean law:

a. Offences relating to the abuse of girls under the Prevention of Cruelty to Children Act, 1926
(Cap. 31):

i. Abusing a girl under 13 years of age, contrary to section 6;
il. Abusing a girl between 13 and 14 years of age, contrary to section 7;

1ii. Abduction of a girl for immoral purposes, contrary to section 12.

b. Offences relating to the wanton destruction of property under the Malicious Damage Act, 1861:

2




9987

I Setting fire to dwelling - houses, any person being therein, contrary to section 2;
ii. Setting fire to public buildings, contrary to sections 5 and 6;

1ii. Setting fire to other buildings, contrary to section 6.

Article 6
Individual criminal responsibility

I. A person who planned, instigated, ordered, committed or otherwise aided and abetted in the
planning, preparation or execution of a crime referred to in articles 2 to 4 of the present Statute shall be
individually responsible for the crime.

2. The official position of any accused persons, whether as Head of State or Government or as a
responsible government official, shall not relieve such person of criminal responsibility nor mitigate
punishment.

3. The fact that any of the acts referred to in articles 2 to 4 of the present Statute was committed by a
subordinate does not relieve his or her superior of criminal responsibility if he or she knew or had
reason to know that the subordinate was about to commit such acts or had done so and the superior had
failed to take the necessary and reasonable measures to prevent such acts or to punish the perpetrators
thereof.

4. The fact that an accused person acted pursuant to an order of a Government or of a superior shall not
relieve him or her of criminal responsibility, but may be considered in mitigation of punishment if the
Special Court determines that justice so requires.

5. Individual criminal responsibility for the crimes referred to in article 5 shall be determined in
accordance with the respective laws of Sierra Leone.

Article 7
Jurisdiction over persons of 15 vears of age

1. The Special Court shall have no jurisdiction over any person who was under the age of 15 at the time
of the alleged commission of the crime. Should any person who was at the time of the alleged
commission of the crime between 15 and 18 years of age come before the Court, he or she shall be
treated with dignity and a sense of worth, taking into account his or her young age and the desirability
of promoting his or her rehabilitation, reintegration into and assumption of a constructive role in
society, and in accordance with international human rights standards, in particular the rights of the
child.

2. In the disposition of a case against a juvenile offender, the Special Court shall order any of the
following: care guidance and supervision orders, community service orders, counselling, foster care,
correctional, educational and vocational training programmes, approved schools and, as appropriate,
any programmes of disarmament, demobilization and reintegration or programmes of child protection
agencies.

Article 8

Concurrent jurisdiction

19
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I. The Special Court and the national courts of Sierra Leone shall have concurrent jurisdiction.

2. The Special Court shall have primacy over the national courts of Sierra Leone. At any stage of the
procedure, the Special Court may formally request a national court to defer to its competence in
accordance with the present Statute and the Rules of Procedure and Evidence.

Article 9

Non bis in idem

1. No person shall be tried before a national court of Sierra Leone for acts for which he or she has
already been tried by the Special Court.

2. A person who has been tried by a national court for the acts referred to in articles 2 to 4 of the
present Statute may be subsequently tried by the Special Court if:

a. The act for which he or she was tried was characterized as an ordinary crime; or
b. The national court proceedings were not impartial or independent, were designed to shield the
accused from international criminal responsibility or the case was not diligently prosecuted.

3. In considering the penalty to be imposed on a person convicted of a crime under the present Statute,
the Special Court shall take into account the extent to which any penalty imposed by a national court on
the same person for the same act has already been served.

Article 10
Amnesty

An amnesty granted to any person falling within the Jurisdiction of the Special Court in respect of the
crimes referred to in articles 2 to 4 of the present Statute shall not be a bar to prosecution.,

Article 11
Organization of the Special Court

The Special Court shall consist of the following organs:

a. The Chambers, comprising one or more Trial Chambers and an Appeals Chamber;
b. The Prosecutor; and
c. The Registry.

Article 12

Composition of the Chambers

I. The Chambers shall be composed of not less than eight (8) or more than eleven (11) independent
Judges, who shall serve as follows:

a. Three judges shall serve in the Trial Chamber, of whom one shall be a Judge appointed by the
Government of Sierra Leone, and two judges appointed by the Secretary-General of the United
Nations (hereinafter "the Secretary-General").

b. Five judges shall serve in the Appeals Chamber, of whom two shall be judges appointed by the

4
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Government of Sierra Leone, and three judges appointed by the Secretary-General.
2. Each judge shall serve only in the Chamber to which he or she has been appointed.

3. The judges of the Appeals Chamber and the Jjudges of the Trial Chamber. respectively, shall elect a
presiding judge who shall conduct the proceedings in the Chamber to which he or she was elected. The
presiding judge of the Appeals Chamber shall be the President of the Special Court.

4. If, at the request of the President of the Special Court, an alternate judge or judges have been
appointed by the Government of Sierra Leone or the Secretary-General, the presiding Jjudge of a Trial
Chamber or the Appeals Chamber shall designate such an alternate judge to be present at each stage of
the trial and to replace a judge if that Judge is unable to continue sitting.

Article 13

Qualification and appointment of judges

1. The judges shall be persons of high moral character, impartiality and integrity who possess the
qualifications required in their respective countries for appointment to the highest judicial offices. They
shall be independent in the performance of their functions, and shall not accept or seek instructions
from any Government or any other source,

2. In the overall composition of the Chambers, due account shall be taken of the experience of the
judges in international law, including international humanitarian law and human rights law, criminal
law and juvenile justice.

3. The judges shall be appointed for a three-year period and shall be eligible for reappointment.

Article 14
Rules of Procedure and Evidence

1. The Rules of Procedure and Evidence of the International Criminal Tribunal for Rwanda obtaining at
the time of the establishment of the Special Court shall be applicable mutatis mutandis to the conduct
of the legal proceedings before the Special Court.

2. The judges of the Special Court as a whole may amend the Rules of Procedure and Evidence or
adopt additional rules where the applicable Rules do not, or do not adequately, provide for a specific
situation. In so doing, they may be guided, as appropriate, by the Criminal Procedure Act, 1965, of
Sierra Leone.

Article 15

The Prosecutor

1. The Prosecutor shall be responsible for the investigation and prosecution of persons who bear the
greatest responsibility for serious violations of international humanitarian law and crimes under Sierra
Leonean law committed in the territory of Sierra Leone since 30 November 1996. The Prosecutor shall
act independently as a separate organ of the Special Court. He or she shall not seek or receive
instructions from any Government or from any other source.

I
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2. The Oftice of the Prosecutor shall have the power to question suspects, victims and witnesses, to
collect evidence and to conduct on-site investigations. In carrying out these tasks, the Prosecutor shall,
as appropriate, be assisted by the Sierra Leonean authorities concerned.

3. The Prosecutor shall be appointed by the Secretary-General for a three-year term and shall be
eligible for re-appointment. He or she shall be of high moral character and possess the highest level of
professional competence, and have extensive experience in the conduct of investigations and
prosecutions of criminal cases.

4. The Prosecutor shall be assisted by a Sierra Leonean Deputy Prosecutor, and by such other Sierra
Leonean and international staff as may be required to perform the functions assigned to him or her
effectively and efficiently. Given the nature of the crimes committed and the particular sensitivities of
girls, young women and children victims of rape, sexual assault, abduction and slavery of all kinds, due
consideration should be given in the appointment of staff to the employment of prosecutors and
investigators experienced in gender-related crimes and juvenile justice.

5. In the prosecution of juvenile offenders, the Prosecutor shall ensure that the child-rehabilitation
programme is not placed at risk and that, where appropriate, resort should be had to alternative truth
and reconciliation mechanisms, to the extent of their availability.

Article 16
The Registry

1. The Registry shall be responsible for the administration and servicing of the Special Court.
2. The Registry shall consist of a Registrar and such other staff as may be required.

3. The Registrar shall be appointed by the Secretary-General after consultation with the President of the
Special Court and shall be a staff member of the United Nations. He or she shall serve for a three-year
term and be eligible for re-appointment.

4. The Registrar shall set up a Victims and Witnesses Unit within the Registry. This Unit shall provide,
in consultation with the Office of the Prosecutor, protective measures and security arrangements,
counselling and other appropriate assistance for witnesses, victims who appear before the Court and
others who are at risk on account of testimony given by such witnesses. The Unit personnel shall
include experts in trauma, including trauma related to crimes of sexual violence and violence against
children.

Article 17
Rights of the accused

I. All accused shall be equal before the Special Court.

2. The accused shall be entitled to a fair and public hearing, subject to measures ordered by the Special
Court for the protection of victims and witnesses.

3. The accused shall be presumed innocent until proved guilty according to the provisions of the
present Statute.

IS\
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4. In the determination of any charge against the accused pursuant to the present Statute, he or she shall
be entitled to the following minimum guarantees, in full equality:

a. To be informed promptly and in detail in a language which he or she understands of the nature
and cause of the charge against him or her;

b. To have adequate time and facilities for the preparation of his or her defence and to
communicate with counsel of his or her own choosing;

¢. To be tried without undue delay;

d. To be tried in his or her presence, and to defend himself or herself in person or through legal
assistance of his or her own choosing; to be informed, if he or she does not have legal
assistance, of this right; and to have legal assistance assigned to him or her, in any case where
the interests of justice so require, and without payment by him or her in any such case if he or
she does not have sufficient means to pay for it;

e. To examine, or have examined, the witnesses against him or her and to obtain the attendance
and examination of witnesses on his or her behalf under the same conditions as witnesses
against him or her;

f. To have the free assistance of an interpreter if he or she cannot understand or speak the
language used in the Special Court;

g. Not to be compelled to testify against himself or herself or to confess guilt,

Article 18
Judgement

The judgement shall be rendered by a majority of the judges of the Trial Chamber or of the Appeals
Chamber, and shall be delivered in public. It shall be accompanied by a reasoned opinion in writing, to
which separate or dissenting opinions may be appended.

Article 19
Penalties

I. The Trial Chamber shall impose upon a convicted person, other than a juvenile offender,
imprisonment for a specified number of years. In determining the terms of imprisonment, the Trial
Chamber shall, as appropriate, have recourse to the practice regarding prison sentences in the
International Criminal Tribunal for Rwanda and the national courts of Sierra Leone.

2. In imposing the sentences, the Trial Chamber should take into account such factors as the gravity of
the offence and the individual circumstances of the convicted person.

3. In addition to imprisonment, the Trial Chamber may order the forfeiture of the property, proceeds
and any assets acquired unlawftully or by criminal conduct, and their return to their rightful owner or to
the State of Sierra Leone.

Article 20
Appellate proceedings

1. The Appeals Chamber shall hear appeals from persons convicted by the Trial Chamber or from the
Prosecutor on the following grounds:

I~
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a. A procedural error;
b. An error on a question of law invalidating the decision;
¢. An error of fact which has occasioned a miscarriage of justice.

2. The Appeals Chamber may affirm, reverse or revise the decisions taken by the Trial Chamber.

3. The judges of the Appeals Chamber of the Special Court shall be guided by the decisions of the
Appeals Chamber of the International Tribunals for the former Yugoslavia and for Rwanda. In the
interpretation and application of the laws of Sierra Leone, they shall be guided by the decisions of the
Supreme Court of Sierra Leone.

Article 21
Review proceedings

1. Where a new fact has been discovered which was not known at the time of the proceedings before
the Trial Chamber or the Appeals Chamber and which could have been a decisive factor in reaching the
decision, the convicted person or the Prosecutor may submit an application for review of the
judgement.

2. An application for review shall be submitted to the Appeals Chamber. The Appeals Chamber may
reject the application if it considers it to be unfounded. If it determines that the application is
meritorious, it may, as appropriate:

a. Reconvene the Trial Chamber;
b. Retain jurisdiction over the matter.

Article 22
Enforcement of sentences

L. Imprisonment shall be served in Sierra Leone. If circumstances so require, imprisonment may also
be served in any of the States which have concluded with the International Criminal Tribunal for
Rwanda or the International Criminal Tribunal for the former Yugoslavia an agreement for the
enforcement of sentences, and which have indicated to the Registrar of the Special Court their
willingness to accept convicted persons. The Special Court may conclude similar agreements for the
enforcement of sentences with other States.

2. Conditions of imprisonment, whether in Sierra Leone or in a third State, shall be governed by the
law of the State of enforcement subject to the supervision of the Special Court. The State of
enforcement shall be bound by the duration of the sentence, subject to article 23 of the present Statute.

Article 23
Pardon or commutation of sentences

If, pursuant to the applicable law of the State in which the convicted person is imprisoned, he or she is
eligible for pardon or commutation of sentence, the State concerned shall notify the Special Court
accordingly. There shall only be pardon or commutation of sentence if the President of the Special
Court, in consultation with the judges, so decides on the basis of the interests of justice and the general
principles of law.
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Article 24
Working language

The working language of the Special Court shall be English.

Article 25
Annual Report

The President of the Special Court shall submit an annual report on the operation and activities of the
Court to the Secretary-General and to the Government of Sierra Leone.

NS
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SCSLY

SPECIAL COURT FOR SIERRA LEONE

JOMO KENYATTA ROAD « NEW ENGLAND - FREETOWN, SIERRA LEONE

RULES OF PROCEDURE AND EVIDENCE

Amended on 7 March 2003
Amended on 1 August 2003
Amended on 30 October 2003
Amended on 14 March 2004
Amended on 29 May 2004
Amended on 14 May 2005
Amended on 13 May 2006
Amended on 24 November 2006
Amended on 14 May 2007
Amended on 19 November 2007
Amended on 28 May 2010
Amended on 16 November 2011
Amended on 31 May 2012
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Rule 16: Absence and Resignation (amended 29 May 2004)

(A)

(B)

(©)

(D)

If a Judge is unable to continue sitting in a proceeding, trial or appeal which has partly been
heard for a short duration and the remaining Judges are satisfied that it is in the interests of
justice to do so, those remaining Judges may order that the proceeding, trial or appeal
continue in the absence of that Judge for a period of not more than five working days.

If a Judge is, for any reason, unable to continue sitting in a proceeding, trial or appeal
which has partly been heard for a period which is or is likely to be longer than five days,
the President may designate an alternate Judge as provided in Article 12(4) of the Statute.

(1) If an alternate Judge is not available as provided in Article 12(4) of the Statute, and
the remaining Judges are satisfied that it would not affect the decision either way,
the remaining Judges may continue in the absence of that Judge.

(1) Where a trial or appeal chamber proceeds in the absence of one Judge, in the event
that the decision is split evenly a new proceeding, trial or appeal shall be ordered.

If a Judge is, for any reason, unable to sit in a proceeding, trial or appeal which has not yet
been heard but has been scheduled, the President may designate an alternate Judge as
provided in Article 12 (4) of the Statute.

A Judge who decides to resign shall give notice of his resignation in writing to the
President, who shall transmit it to the Secretary-General of the United Nations and the
Government of Sierra Leone.

Rule 16bis:  Alternate Judges (adopred 14 May 2007)

(A)

(B)

(©)

(D)

An alternate Judge designated in accordance with Article 12(4) of the Statute shall be
present at each stage of the trial or appeal to which he or she has been designated.

During the proceedings, the alternate Judge may, through the Presiding Judge of the Trial
Chamber or Appeals Chamber, pose questions which are necessary for the alternate Judge’s
understanding of the trial or appeal proceedings.

An alternate Judge shall be present during the deliberations of the Trial Chamber or the
Appeals Chamber to which he or she has been designated but shall not be entitled to vote
thereat.

The alternate Judge may perform such other functions within the Trial Chamber or Appeals
Chamber as the Presiding Judge in consultation with the other Judges of the Chamber may
deem necessary.

Rule 17: Precedence (amended 7 March 2003)

(A)

(B)

All Judges are equal in the exercise of their Judicial functions, regardless of dates of
election, appointment, age or period of service.

Judges elected or appointed on different dates shall take precedence according to the dates
of their election or appointment; Judges elected or appointed on the same date shall take
precedence according to age.

Rules of Procedure and Evidence of the Special Court for Sierra Leone 12
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Rule 86: Closing Arguments (amended 14 May 2005)

(A)

After the presentation of all the evidence, the Prosecutor shall and the defence may present
a closing argument.

(B) A party shall file a final trial brief with the Trial Chamber not later than five days prior to
the day set for the presentation of that party's closing argument.

(C)  The parties shall inform the Trial Chamber of the anticipated length of closing arguments;
the Trial Chamber may limit the length of those arguments in the interests of Jjustice.

Rule 87: Deliberations

(A)  After presentation of closing arguments, the Presiding Judge shall declare the hearing
closed, and the Trial Chamber shall deliberate in private. A finding of guilty may be
reached only when a majority of the Trial Chamber is satisfied that guilt has been proved
beyond reasonable doubt.

(B)  The Trial Chamber shall vote separately on each count contained in the indictment. If two
or more accused are tried together under Rule 48, separate findings shall be made as to
each accused.

(C)  If the Trial Chamber finds the accused guilty on one or more of the counts contained in the
indictment, it shall also determine the penalty to be imposed in respect of each of the
counts.

Rule 88: Judgement (amended 7 March 2003)

(A)  The judgement shall be pronounced in public.

(B)  If the Trial Chamber finds the accused guilty of a crime, the Trial Chamber may order the
forfeiture of the property, proceeds and any assets acquired unlawfully or by criminal
conduct as provided in Rule 104.

(C)  The judgement shall be rendered by a majority of the Judges. It shall be accompanied by a

reasoned opinion in writing. Separate or dissenting opinions may be appended.

Section 3: Rules of Evidence

Rule 89: General Provisions (amended 7 March 2003)

(A)  The rules of evidence set forth in this Section shall govern the proceedings before the
Chambers. The Chambers shall not be bound by national rules of evidence.

(B)  In cases not otherwise provided for in this Section, a Chamber shall apply rules of evidence
which will best favour a fair determination of the matter before it and are consonant with
the spirit of the Statute and the general principles of law.

(C) A Chamber may admit any relevant evidence.

Rules of Procedure and Evidence of the Special Court for Sierra Leone 43
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(1) Consent cannot be inferred by reason of any words or conduct of a victim where
force, threat of force, coercion or taking advantage of a coercive environment
undermined the victim’s ability to give voluntary and genuine consent;

(i1) Consent cannot be inferred by reason of any words or conduct of a victim where the
victim is incapable of giving genuine consent;

(i)  Consent cannot be inferred by reason of the silence of, or lack of resistance by, a
victim to the alleged sexual violence;

(iv)  Credibility, character or predisposition to sexual availability of a victim or witness
cannot be inferred by reason of sexual nature of the prior or subsequent conduct of a
victim or witness.

Rule 97: Lawyer-Client Privilege (amended 7 March 2003)

All communications between lawyer and client shall be regarded as privileged, and consequently
disclosure cannot be ordered, unless:

(i) The client consents to such disclosure; or

(i)  The client has voluntarily disclosed the content of the communication to a third
party, and that third party then gives evidence of that disclosure.

(iii)  The client has alleged ineffective assistance of counsel, in which case the privilege
is waived as to all communications relevant to the claim of ineffective assistance.

Rule 98: Motion for Judgment of Acquittal @@mended 14 May 2005 and 13 May 2006)

If, after the close of the case for the prosecution, there is no evidence capable of supporting a
conviction on one or more counts of the indictment, the Trial Chamber shall, by oral decision and
after hearing the oral submissions of the parties, enter a judgment of acquittal on those counts.

Section 4: Sentencing Procedure
Rule 99: Status of the Acquitted Person (amended 7 March 2003)

(A)  In case of acquittal, the Special Court shall, subject to Sub-Rule (B) below, order the
release of the accused.

(B)  If, at the time the acquittal is pronounced, the Prosecutor advises the Trial Chamber in open
court of his intention to file notice of appeal pursuant to Rule 108, the Trial Chamber may,
on application of the Prosecutor and upon hearing the parties, in its discretion, issue an
order for the continued detention of the accused, pending the determination of the appeal.

Rule 100: Sentencing Procedure (amended 29 May 2004 and 24 November 2006)

(A)  If the Trial Chamber convicts the accused or the accused enters a guilty plea, the
Prosecutor shall submit any relevant information that may assist the Trial Chamber in
determining an appropriate sentence no more than 7 days after such conviction or guilty
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the Appeals Chamber accepts his recommendation and decides to rule on the
appeal solely on the written submissions of the parties.

(C)  The Pre-Hearing Judge shall record the points of agreement and disagreement between the
parties on matters of law and fact. In this connection, he or she may order the parties to file

further written submissions with the Pre-Hearing Judge or the Appeals Chamber.

(D)  The Appeals Chamber may of its own initiative exercise any of the functions of the Pre-
Hearing Judge.

Rule 110: Record on Appeal (amended 7 March 2003)

The record on appeal shall consist of the parts of the trial record as designated by the Pre-Hearing
Judge, as certified by the Registrar.

Rule 111: Appellant's Submissions (amended 7 March 2003)

An Appellant's submissions shall be served on the other party or parties and filed with the
Registrar within twenty one days of the notice of appeal pursuant to Rule 108.

Rule 112: Respondent's Submissions (amended 7 March 2003)

A Respondent's submissions shall be served on the other party or parties and filed with the
Registrar within fourteen days of the filing of the Appellant's submissions.

Rule 113: Submissions in Reply (amended 7 March 2003)

(A)  An Appellant may file submissions in reply within five days after the filing of the
Respondent's submissions.

(B)  No further submissions may be filed except with leave of the Appeals Chamber.
Rule 114: Date of Hearing (amended 7 March 2003 and 24 November 2006)
(A)  The date of any hearing shall be set as provided for by Rule 109(B)(ii)(b).

(B)  Where the Appeals Chamber decides that there will be a hearing, the Appeals Chamber or
the Pre-Hearing Judge may request the parties to limit their oral submissions to an issue or
issues indicated to them in writing.

(C)  The Registrar shall notify the parties accordingly.
Rule 115: Additional Evidence (amended 13 May 2006 and 24 November 2006)

(A) A party may apply by motion to the Pre-Hearing Judge to present before the Appeals
Chamber additional evidence which was not available to it at the trial. Such motion shall
clearly identify with precision the specific finding of fact made by the Trial Chamber to
which the additional evidence is directed. The motion shall also set out in full the reasons
and supporting evidence on which the party relies to establish that the proposed additional
evidence was not available to it at trial. The motion shall be served on the other party and

Rules of Procedure and Evidence of the Special Court for Sierra Leone 51

14




9999

filed with the Registrar not later than the deadline for filing the submissions in reply.
Rebuttal material may be presented by any party affected by the motion.

(B)  Where the Pre-Hearing Judge finds that such additional evidence was not available at trial
and is relevant and credible, he will determine if it could have been a decisive factor in
reaching the decision at trial. Where it could have been such a factor, the Pre-Hearing
Judge may authorise the presentation of such additional evidence and any rebuttal material.

(C)  The Appeals Chamber may review the Pre-Hearing Judge’s decision with or without an
oral hearing.

Rule 116: Extension of Time Limits (amended 19 November 2007 )

The Appeals Chamber may grant a motion to extend a time limit upon a showing of good cause.
Where the Appeals Chamber is seised of such a motion at a time that it is not fully constituted due
to the unavailability of one of its Members for any reason, the remaining Judges of the Appeals
Chamber or a Judge designated by them, may rule on the motion if satisfied that it is in the
interests of justice to do so.

Rule 117: Expedited Procedure (amended 29 May 2004)

(A) A reference under Rule 72(E) or (F), or any appeal under Rules 46, 65, 73(B), 77 or 91
shall be heard expeditiously by a bench of at least three Appeals Chamber Judges and may
be determined entirely on the basis of written submissions.

(B)  All time limits and other procedural requirements not otherwise provided for in these Rules
shall be fixed by a practice direction issued by the Presiding Judge.

(C)  Unless as otherwise ordered, Rules 109 to 114 and 118(D) shall not apply to such
procedures.

Rule 118: Judgement on Appeal (amended 7 March 2003 and 24 November 2006)

(A)  The Appeals Chamber shall pronounce judgement on the basis of the record on appeal and
any oral arguments and additional evidence that has been presented to it.

(B)  The judgement shall be rendered by a majority of the Judges. It shall be accompanied or
followed as soon as possible by a reasoned opinion in writing, to which separate or
dissenting opinions may be appended.

(C)  In appropriate circumstances the Appeals Chamber may order that the accused be retried
before the Trial Chamber concerned or another Trial Chamber.

(D)  If the Appeals Chamber reverses an acquittal of an accused by the Trial Chamber on any
count, the Appeals Chamber shall proceed to sentence the accused in respect of that

offence.

(E)  The judgement shall be pronounced in public, on a date of which notice shall have been
given to the parties and counsel and at which they shall be entitled to be present.
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SPECIAL COURT FOR SIERRA LEONE
JOMO KENYATTA ROAD « FREETOWN « SIERR A LEONE
PHONE: +1 212 963 9915 Extension: 178 7000 or +39 0831 257000 or +232 22 295995
FAX: Extension: 178 7001 or +39 0831 257001 Extension: 174 6996 or +232 22 295996

PRACTICE DIRECTION ON THE STRUCTURE OF GROUNDS OF
APPEAL BEFORE THE SPECIAL COURT

Adopted on 1 July 2011
Amended 23 May 2012

PREAMBLE

The President of the Special Court for Sierra Leone (“Special Court”);

CONSIDERING the Statute of the Special Court (“Statute”) as annexed to
the Agreement between the United Nations and the Government of Sierra
Leone on the Establishment of the Special Court for Sierra Leone, signed on
16 January 2002; and in particular Article 20 of the Statute which provides
that the Appeals Chamber shall hear appeals from persons convicted by the
Trial Chamber or from the Prosecutor on a procedural error, an error on a
question of law invalidating the decision, or an error of fact which has
occasioned a miscarriage of justice;

CONSIDERING the Rules of Procedure and Evidence of the Special Court
(“Rules”); in particular Rules 111, 112 and 113 which deal with the procedure
for filing of written submissions by the Parties in appeals from final
judgement;
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PURSUANT to Rule 107 of the Rules and after consultation with the Vice-
President;

HEREBY issues this Practice Direction in order to establish a procedure for
the structuring of grounds of appeal and written submissions in appellate
proceedings before the Special Court, and

STATES that this Practice Direction shall apply exclusively to appeals from
final judgments of a Trial Chamber

I FORMAL REQUIREMENTS

The Appellant’s Notice of Appeal

L. A party seeking to appeal from a judgement or sentence of a Trial
Chamber (“Appellant”) shall file and serve upon the other parties, in
accordance with the Statute and the Rules, a written Notice of Appeal
containing in the following order:

(a) the date of the final judgment or sentencing judgment as well as the
case number

(b) the specific provision of the Rules pursuant to which the Notice of
Appeal is filed;

(¢) the grounds of appeal, stating clearly in respect of each ground of
appeal the substance of the alleged error;

(d) an identification of the finding, decision or ruling challenged in the
judgment with specific reference to the page and paragraph numbers;
(¢) an identification of any other order, decision or ruling challenged
with specific reference to the date of its filing, and/or transcript page;
(f) the precise relief sought

2 Where a procedural error is alleged, such as would affect the fairness of
the trial, the Appellant shall state in what manner the error has
occasioned a miscarriage of justice.

3 Where an error of law is alleged in a ground of appeal, the Appellant
shall state what error has been made in point of law and in what
manner the error invalidates the decision.
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Where an error of fact is alleged, the Appellant shall state in what
manner the error of fact has occasioned a miscarriage of justice.

Where a misdirection either of law or of fact or of mixed law and fact is
alleged in a ground of appeal, the Appellant shall state in what manner
the Trial Chamber misdirected itself and where the misdirection
occurred in the judgment;

The Appellant’s Submissions

After filing a Notice of Appeal, the Appellant shall also tile, in
accordance with the Statute and the Rules, an Appellant’s Submission,
containing the following, with the appropriate titles and in the order
herein indicated:

(a) a table of contents with page references;

(b) an introduction containing a statement of the subject matter, the
specitic provision of the Rules pursuant to which the Appellant
Submissions is filed, the date of the impugned Judgment as well as the
case number; and the date of any interlocutory filing or decision
relevant to the appeal;

(¢) a statement of the issues presented;

(d) the arguments in support of each ground of appeal containing the
contentions of the Appellant on the issues presented and the reasons
therefore; with precise references to the authorities relied upon;

(e) the conclusion and relief sought.

The Appellant shall not group disparate arguments, each pertaining to
a substantial issue under a single ground of appeal

The Appellant shall not group allegations of error or misdirection
relating to disparate issues under a single ground of appeal.

The Appellant shall not repeat in a disproportionate manner, the same
arguments in numerous grounds of appeal.

The Appellant shall present a holistic and comprehensive ground of
appeal. Division of a ground of appeal into “subs-grounds” s
impermissible.
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11.The Appellant shall maintain a respectful and decorous tone in his/her

submissions.

The Respondent’s Submissions

The opposite party (“Respondent”) shall file in accordance with the
Statute and the Rules a Respondent’s Submission, containing the
following, with the appropriate titles and in the order herein indicated:
(a) a table of contents with page references;

(b) an introduction containing a statement of the subject matter, the
specific provision of the Rules pursuant to which the Respondent’s
Submissions is filed and the date of any interlocutory filing or decision
relevant to the appeal;

(¢) a statement on whether or not the ground of appeal is opposed and
arguments in support thereof;

13. The statements and arguments must be set out and numbered in
the same order as in the Appellant’s Submissions and shall be limited
to arguments made in response thereto. The Respondent shall
maintain a respectful and decorous tone in his/her submissions

Submissions in Reply

An Appellant may file, in accordance with the Statute and the Rules,
Submissions in Reply, limited to arguments in reply to the
Respondent’s Submissions, set out and numbered in the same order as
in previous Submissions.

The Book of Authorities

The parties’ Submissions shall be accompanied by a “Book of
Authorities” setting out clearly all authorities relied upon.
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The Book of Authorities shall be numbered consecutively and shall
include a table of content describing each document, including the
date and reference, a legible copy of the pages of or excerpts from every
referenced material including case law, statutory and regulatory
provisions from the Special Court, international tribunals and national
sources to which the parties actually refer in the parties’ submissions or
intends to refer in the parties’ oral arguments.

Authorities not in the official language of the Special Court shall be
translated accordingly

A party may object to a translation by filing no later than 15 days from
the filing of the Book of Authorities the translation which he/she
contends is the correct translation instead of the translation challenged.

[n the filing of the Book of Authorities, in respect of any appeal to be
decided in Freetown, the parties shall be guided by Article 7 of the
Practice Direction on Filing Documents before the Special Court,

adopted on 27 February 2003, as amended on 16 January 2008.

[n the filing of the Book of Authorities, in respect of any appeal to be
decided in The Hague, the parties shall be guided by Article 7 of the
Practice Direction on Dealing with Documents in The Hague Sub-

Oftice, adopted on 16 January 2008 as amended on 25 April 2008.

The Book of Authorities shall not count towards the word and page
limits set out in either the Practice Direction on Filing Documents
before the Special Court or the Practice Direction on Dealing with
Documents in The Hague Sub-Office.

Failure to file the Book of Authorities prescribed above shall not bar

the Appeals Chamber from rendering a judgment, a decision or an
order as it sees fit in the appeal.

Additional Evidence

A party applying to present additional evidence must do so by way of
motion, in accordance with the Rules, stating:
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(a) the specific Rule by which the application is made;

(b)a precise list of the evidence sought to be presented;

(¢) an indication of the specific finding of fact made by the Trial
Chamber to which the additional evidence is directed;

(d) the reasons and supporting evidence relied on to establish
that the proposed additional evidence was not available at trial as
required by that Rule

(¢) the arguments in support of the requirement that the
admission of the requested additional evidence should be in the
interest of justice

The relevant documents and exhibits, where applicable, shall be
translated into the working language of the Special Court.

Where a party is authorised by the Appeals Chamber to present
additional evidence, then the requirements of this Practice Direction
apply mutatis mutandis.

II. GENERAL REQUIREMENTS

The parties shall refer to and comply with the Practice Direction on
Filing Documents before the Special Court for Sierra Leone, adopted
on 27 February 2003, as amended on 16 January 2008, and the Practice
Direction on dealing with Documents in The Hague Sub-Office,
adopted on 16 January 2008 an amended on 25 April 2008, as
applicable, for the general requirements for tiling of written
submissions, including the filing of authorities.

In accordance with the Rules, the time limits prescribed under this
Practice Direction shall run from but shall not include, the day upon
which the relevant document is filed. Should the last day of a time
prescribed fall upon a non-working day of the Special Court it shall be
considered as falling on the first working day thereafter.

The provisions of this Practice Direction are without prejudice to any
orders or decisions that may be made by a designated Pre-Hearing Judge
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or the Appeals Chamber in particular with regard to the variation of
time limits.

[II.  NON-COMPLIANCE WITH THE REQUIREMENTS

29. Where a party fails to comply with the requirements laid down in this
Practice Direction, or where the wording of a tiling is unclear or
ambiguous, a designated Pre-Hearing Judge or the Appeals Chamber
may in its discretion decide upon an appropriate sanction, which can
include an order for clarification or reiling. The Appeals Chamber
may also reject a filing or dismiss submissions therein.

IV. ENTRY INTO FORCE

30.  This Practice Direction as amended on 23 May 2012 entered into force
on 1 July 2011.

5
Bt )‘0‘, : A
«*"M

Justice Jon M. Kamanda
President

23/05/12
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SPECIAL COURT FOR SIERRA LEONE

Practice Direction on dealing with
Documents in The Hague - Sub-Office

Adopted on 16 January 2008
Amended 25 April 2008
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PREAMBLE
The Registrar of the Special Court for Sierra Leone (hereinafter “Special Court”)

Considering the Statute of the Special Court for Sierra Leone (hereinafter “Statute™) as
annexed to the Agreement between the United Nations and the Government of Sierra
Leone on the Establishment of the Special Court for 3ierra Leone, signed on 16 January
2002, and in particular Article 16 thereof;

Considering the Rules of Procedure and Evidence of the Special Court for Sierra Leone
(lereinafter “Rules) as applicable pursuant to Article 14 of the Statute;

Hereby issues the Practice Direction on dealing with Documents before the Special Court
fer Sierra Leone -The Hague- Sub-Office (hereinafter “Practice Direction”) Pursuant to
Rule 33 (D) of the Rules.

Article 1 - General Principles

(A)  Documents to be filed before the Special Court ~The Hague in accordance
with the Rules shall be submitted to the Court Management Section of the
Special Court in The Hague

(B)  Thereafter, the Court Management Sub- Jnit shall be responsible for the
service of the Hard Copy filed documents, except where Article 13 (D) of this
Practice Direction applies. CMS Freetown shall be responsible for the service
of the Electronic Copy.

Article 2 - Forms

The forms used by the Special Court in The Hague Sub-Office with respect to the filing
and service of documents shall be in a standard form: issued by the Court Management
Section. They shall be made available to the public.

Article 3 - Opening and Numbering of Case Files

(A)  The Court Management Section shall open 1 new case file upon filing of:
(i) an application for deferral under Ru'e 9 of the Rules;
(11) an indictment submitted by the Prosecutor for review and approval
under Rule 47 of the Rules; or
(iii)  a request for the transfer and provisional detention of a suspect under
Rule 40 bis of the Rules.

(B)  Only one case file shall be opened for each case. If two or more accused who
are separately indicted are jointly tried, the original case files shall be closed
and a new case file with a new case number shall be opened. If two or more
accused who are jointly indicted are separately tried, the initial case file shall
be separated and new case files with new :ase numbers shall be opened. A
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case file may be placed in several folders, whether public or confidential,

which folders shall be numbered sequentially.

(C)  The following symbols shall be used in ass:gning a case number (e.g., SCSL-
03-01-PD-001):

(1) SCSL = Special Court for Sierra Lecne;

(i1) 03 = Year in which the indictment was submitted for review and
approval under Rule 47 of the rules, the request for transfer and
provisional detention was filed under Rule 40bis of the Rules or the
application for deferral was made under Rule 9 of the Rules;

(ili) Ol = Sequential number of the case e.g. the first case to come before
the Special Court;

(iv) PD = Transfer and Provisional Detention
I = Indictment;
D = Deferral;
PT = Pre-Trial,
Thbis = Re-trial following a decision of the Appeals
Chambers;
A = Appellate Proceeclings;
Rev = Review Proceedir gs; and
(v) 001 = Number of the dozument

Article 4 - Format of Documents

(A)  All documents shall have the following information on the cover page:

(1) the case number

(ii) the Judge or Chamber before which the document is filed;

(ii))  the date of filing

(iv)  the title of the document;

(v) the type of the document (PUBLIC, CONFIDENTIAL or EX PARTE);
and

(vi)  the Parties and/or any other State, organisation or person that shall receive
the document filed.

(B) Where a Party, State, organisation or parson seeks to file all or part of a
document on a confidential basis, the party shall mark the document as
“CONFIDENTIAL” and indicate, on the relevant Court Management
Section form, the reasons for the confidentiality. The Judge or Chamber
shall thereafter review the document and determine whether
confidentiality is necessary. Documents that are not filed confidentially
may be used in press releases and be pcsted on the official website of the
Special Court.

(C)  Each page of the document shall have the ca:e number indicated as a footer.
(D) Each page of the document shall be one-sided.
(E)  The title of the document shall be as concise as possible.




10010

(F) Documents shall be submitted on A4 or 8% * 11 inch size paper. Margins
shall be at least 2.5 centimetres on all four sides. All documents shall be
paginated, excluding the cover sheet.

(G) The typeface shall be 12 point, “Times New IRoman” font, with 1.5 line spacing.
An average page shall contain a maximum of 00 words.

(H) Documents shall not be bound or stapled and shall not contain dividers, post-it
indexes or flags.

(I) Only the original document shall be submitted to Court Management Section. No
supplementary copies shall be accepted. Cop es of photographs, audio tapes and
video tapes which are submitted as part of the filing shall be provided in
sufficient number for service on the Judge or Chamber before which the
document is filed, the parties and/or any State, organization or person that shall be
served with the document,

(J) The document shall be signed with a clear indication of the name of the person
who signed it.

Article 5 - Contents of Documents
Documents filed before a Judge or Chamber shall conrain the following:

(1) a brief of the argument;

(i) affidavit(s) or solemn declaration(s) affirming contentious facts, if the Party,
State, organization or person filing the document requires the Judge or
Chamber to make a determination on a question of fact; and

(i) alist of authorities referred to in the document and copies of those authorities,
as provided in Article 7 (A) of this Practice Direction.

(iv)  Any reference to a previously filed docuent shall include the court record
document number in addition to the title ard date of that document

Article 6 - Length of Documents

(A)  Pre-trial briefs shall not exceed 50 pages or 15,000 words, whichever is
greater.

(B)  Final trial submissions shall not exceed 201) pages or 60,000 words, whichever
is greater.

(C)  Preliminary motions, motions, responses tc such motions and replies to such
shall not exceed 10 pages or 3,000 words, whichever is greater.

(D)  Interlocutory appeals against decisions on 1motions shall be subject to the
following:

(1) For leave to appeal:

(a) the motion of a Party seeking leave to pursue an interlocutory appeal shall not
exceed 15 pages or4,500 words, whichever is sreater;

(b) the response to such a motion shall not exceed 15 pages or 4,500 words,
whichever is greater; and
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(c) the reply to such a response shall not exceed 7 pages or 2,100 words, whichever is
greater.

(i1) For merits of interlocutory appeals:

(a) the brief of an Appellant in an interlocutory appeal shall not exceed 30 pages or
9,000 words, whichever is greater; and

(b) the response brief of a Respondent in an interlocutory appeal shall not exceed 30
pages or 9,000 words, whichever is greater; and

(c) the reply brief of an Appellant in an interlocutory appeal shall not exceed 10
pages or 3,000 words, whichever is greater.

(E) Appeals against judgments and sentences shall be subject to the following:

(1) The bricf of an Appellant against a judgment or a sentence shall not exceed
100 pages or 30,000 words, whichever is greater. Where the Prosecutor, as
Appellant, files a consolidated brief against additional Respondents, a further
35 pages or 10,000 words, whichever is greater, may be filed in respect of
each additional Respondent;

(i) The response brief of a Respondent on an uppeal against a judgment or a
sentence shall not exceed 100 pages or 30,00 words, whichever is greater.
Paragraph (D) (I) applies mutatis mutandis to any response brief filed by the
Prosecutor; and

(iif)  The reply brief of an Appellant on an appeal against a judgment or a sentence
shall not exceed 30 pages or 9,000 words, wvhichever is greater. Where the
Prosecutor, as appellant, files a consolidated reply brief against additional
Respondents, a further 10 pages or 3,000 words, whichever is greater, may be
filed in respect of each additional Respondent.

(F) Headings, footnotes and quotations count fowards the word and page limits set
out in the present article. Any appendices or authorities do not count towards
the page limit.

((1)  Party, State, organisation or person seeking; to file a document which exceeds
the page limits set out in this article shall obtain authorisation in advance from
a Judge or a Chamber and shall provide an explanation of the exceptional
circumstances that necessitate the oversized filing.

(H)  The present article shall not apply to additional written submissions in
connection with motions referred to the Appeals Chamber under Rule 72(E)
and (F) of the Rules insofar as it is inconsistent with the Practice Direction on
Filing Documents under Rule 72 of Procedure and Evidence before the

Appeals Chamber of the Special Court for Sierra Leone issued on 22
September 2003.
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Article 7 — Filing of Authorities

(A) Documents shall be filed with a list of the iuthorities referred to therein.
Such list shall include the name, date and full citation for each authority,
specifying which provision(s), paragraph(s) or page(s) are relied on. Where
an authority is covered by paragraph (C) o - (D) (1) below, the list shall also
indicate the information required under these paragraphs.

(B) Documents shall be filed with copies of all authorities listed therein, including
references, source materials, items from the record, exhibits and other
relevant, non-argumentative material, with the exception of the following:

(1) Documents of the Special Court:

(a) the Agreement between the Uniied Nations and the Government of
Sierra Leone on the Establishment of the Special Court for Sierra
Leone;

(b) the Statute of the Special Court;

(c) the Rules of Procedure and Evidence of the Special Court;

(d) the Rules Governing the Detention of Persons Awaiting Trial or
Appeal before the Special Court for Sierra Leone or Otherwise
Detained under the Authority of the Special Court:

(e) the orders, decisions, judgments of the Special Court; and

() the Practice Directions of the Special Court;

(i) Sierra Leonean Legislation:

(a) the Constitution of Sierra Leore, 1991;

(b) the Special Court Agreement, 2002, Ratification Act, 2002;
(c) the Prevention of Cruelty to Children Act, 1926;

(d) the Malicious Damage Act, 1851; and
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(e) the Criminal Procedure Act, 1¢65;
(11)  international conventions and treaties; and

(iv)  the Statutes and the Rules of Procedure and Evidence of:
(a) the International Criminal Tribunal for Rwanda;

(b) the International Criminal Tribunal for the former Yugoslavia;
and

{(c) The International Criminal Court.

A Party, State, organization or person relying on an authority which has already
been filed by that or any other Party, State, orge nization or person in the same
case or proceeding shall not file the same authority, but shall indicate, in the
list of authorities, the name and date of the document with which the authority
was previously filed.

Subject to paragraph (E) below, where the authority is:

(1) jurisprudence, the entire document shall be filed unless the authority
is readily available on the internet, n which case the relevant URL

address shall be indicated on the list of authorities as part of the case
citation;

(11) an academic text, the entire chapter containing the relevant text shall
be filed; and

(1)  an official UN document, a copy of the entire document shall be filed.

Where an authority exceeds 30 pages, a copy of the first page of the authority
and the relevant section of the text shall be filed along with a note specifying that
the authority exceeds 30 pages.

Where an authority is not filed, except where tlie authority is one of the
documents listed in paragraph (B) above, a Judge or a Chamber may decide upon
an appropriate sanction, which may include an order for clarification or re-filing
or the refusal to allow reliance on that authority.
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Article 8 — Translation of Decuments

In 2ccordance with Rule 3 of the Rules, documents to be filed shall be in English, except
when a certified translation into English is attached.

Article 9 —Filing Documents
Method of Filing Documents

(A) Documents shall be submitted to the Court Maiagement Section by hand or by
express post. For the trial of Charles Taylor, this shall mean the Office of the
Court Management Section in The Hague, Netherlands. Documents submitted to
any other section of the Registry of the Special Court shall be considered mis-
delivered and the Party, State, organization or person so filing the document shall
be responsible for any delay in the transmission of the document from that
section of the Registry to the Court Management Section. The Appeals Chamber
and or the Office of the Registrar may however file documents in the Charles
Taylor case file at the Court Management Sect.on in Freetown.

(B) The official filing hours are from 9:00 to 17:0C hours (local time in Freetown or
The Hague, as applicable) every workday, exc uding official holidays. However,
documents filed after 16:00 hours shall be served the next working day.
Documents shall not be accepted for filing after 17:00 hours except as provided
under Articles 9 bis and 10 of this Practice Dirzction.

(C) The date of filing is the date that the document was received by the Court
Management Section. The Court Management Section shall stamp the document
legibly with the date of its receipt, subject to Articles 4 to 8 of this Practice
Direction. The stamp shall be endorsed with the signature of the Court
Management Section staff member who received the document.

Article 9 bis, After-Hours Filing:

(A) After-hours filing refers to the filing of documents on weekends or public
holidays or outside of the following hours local time in Freetown or The Hague,
as applicable: 9.00 to 17.00 hours during work Jays.

(B)A party anticipating a late filing must notify the: Court Management Section
during business hours to request permission and instructions for after-hours filing
from the Chief of the Court Management Section and the Court Management
Coordinator at the Hague Sub-Office.
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Article 9 Ter, Microsol't Word Filing

All filings of Decisions, Orders and Judgements in accordance with Article 4 (F) and
Article 9 (A) of the Practice Directions on Filing Docu nents before the Special Court for
Sierra Leone, shall be accompanied with a Microsoft Word version. This shall be sent
clectronically to CMS on the day of filing.

CMS will then ensure that this is sent to Press and Pub'ic Affairs for them to upload on to
the website on receipt.

Article 10 — Urgent Measures

(A) Chamber or Party filing a document that requires urgent action by a Judge or
Chambers shall personally deliver the document bearing the word “URGENT” in bold
capital letters to the Court Management Section and explain the circumstances in writing,
or. only if necessary and unavoidable, orally.

(B}Upon determination by the Chief of the Court Management Section that the matter
reuires urgent attention, the Court Management Sect on shall process the document on
an expedited basis and promptly forward a copy to the appropriate Judge or Chamber,
Parties, and others as appropriate.

Article 11 — Deficient Submissions

(A} The Court Management Section shall be responsible for verifying compliance with
the requirements laid down in Articles 4 to 9 of the Practice Direction.

{(B) The Court Management Section shall inform the Party, State, organization or person
who submitted a deficient document of the deficiency and request that it be corrected.
The Court Management Section shall file the document only after the mistakes have been
corrected. If the corrected document is filed outside the time limits set out in the Rules as
a result of the deficiency, such document shall be filed n accordance with Article 12 of
this Practice Direction.

Article 12 — Late Filing

A document may be filed outside the time limits set out in the Rules, in particular Rule 7
of “he Rules. In such cases, the Party, State, organization or person filing the document
shell indicate the reason for the delay on the relevant Court Management Form. A late
Filing Form shall be completed by the Court Management section and served with the
document. The Judge or Chamber before which such document is filed shall decide
whether to accept the document despite its late filing.
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Article 13 — Service of Documents
A. The Court Management Section shall ensure the service of filed documents.

B. Service of all documents filed in The Hague shall be effected by delivering hard
copies to the Judges and Parties immediately af er processing the document.
Thereafter, the time limits run in accordance with Rule 7 of the Rules of
Procedure and Evidence of the Special Court for Sierra Leone, Any subsequent
transmission of a copy of the same document el ectronically via the CMS Database
System in Freetown whensoever it is received, is irrelevant for the purposes of the
service. .

C. Service on the accused Charles Taylor shall be cffected by delivering the hard
copy to the Defence Office in The Hague.

D. Service outside The Hague not covered by paragraph (B) and (C) above shall be
effected by transmitting the document electronically to the person to whom the
document is directed. Such persons shall check their e-mail account diligently and
regularly.

[, If any of the recipient refuses to acknowledge scrvice, the Court Management
Section shall record the time, date and place of delivery and the document shall be
deemed to have been duly served.

F. This Article shall not apply to the service of the following:

1. the Prosecutor’s Request for an Order for Transfer and/or Provisional
Detention and the Order for Transfer and/or Provisional Detention on a

suspect and his counsel, pursuant to Rule 40 bis (E) of the Rules; and

il. the Warrant of Arrest, the Indictment and the Statement on the Rights of
the Accused on an accused, pursuant to Rule 54 (B) (ii) or 58 of the Rules.

Article 14 - Transcripts

Prcduction of Transcripts

The Court Reporters will prepare the transcripts and forward the ‘Draft’ electronic copy
to the named individuals on the ‘ Appearance Sheet’ by “he end of the day for their input.
This *Appearance Sheet” will be maintained by the Supervisor of the Court Reporters.

A final copy shall be forwarded to the Court Records A.isistant for distribution to all
concerned parties not later than 12:00 hours the next werking day.
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The Court Reporters would be responsible for on-going pagination of the Transcripts.

Mocdle of Service of the Transcript

llecwronic Service

A ‘Recipient List’ will be maintained by the Supervisor of the Court Reporters in
consultation with the CMS Coordinator. This list will include: the Judges, all
roncerned parties, Court Management, the Registrar's and Deputy Registrar’s Special
Assistants and Head of Mission.

The Sub-Office shall be responsible for Electronic Service of the Transcript.

Hard Copy Service

The Court Records Assistant will distribute hard copies of the transcripts to the
Judges and Parties. The Chamber may adopt any apyropriate way of being served
with the hard copies.

A separate form for the service of Transcripts to the Accused/Indictee will be
prepared and given to Duty Counsel with the Transcript. The Duty Counsel will sign
and receive it on behalf of the Accused/Indictee. It vould be the responsibility of the
Duty Counsel to effect service on Accused/Indictee. The form will be returned to the
Court Records Office and filed.

Redactions

Redactions would be done by the Courtroom Officer using the Livenote software. There
1s « 30 minute delay period to allow for redactions. Redactions shall be effected by an
Order from the presiding Judge to the AV booth.

An example of the Redaction Template is contained in Appendix II

Court Reporters
Th s Unit shall constitute of three Court Reporters. In th e event of an emergencyj, it shall

be necessary to hire the services of outside agencies to cover court proceedings. This Unit
wil} utilise the Livenote software in delivering their services

Article 15 - Exhibits

When a document or other material is tendered in Cour;, and accepted into evidence by
the Chamber, the Courtroom Officer shall be responsib e for possession of the item until
it is properly archived. The Courtroom Officer shall allocate the item an Exhibit Number
and enter the relevant details in the Exhibit Log.

10
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When a document or other material is tendered in Court, and not accepted into evidence
by the Chamber, and where Counsel indicated that they wish to preserve the item for the
record, the Courtroom Officer shall, upon direction by the Chamber remain responsible
for possession of the item until it is properly archived. The Courtroom Officer shall
allocate the item an "Identification-Only" Exhibit Number and enter the relevant details
into a separate "Identification-Only" Log.

When tendered by the Prosecution, exhibits shall be sec uentially numbered P-1, P-2, P-3,
etc. When tendered by the Defence, exhibits shall be sejuentially numbered D-1, D-2, D-
3, ete. Other exhibits, for example those requested by the Chamber, shall be sequentially
numbered C-1, C-2, C-3, etc. The Exhibit Log shall also contain information regarding
date of admission, witness name or pseudonym (where entered during the testimony of a
particular witness), title of the exhibit, classification (public/confidential), language/s of
the document, name of receiving Courtroom Officer and any other such information as
the Court may at that time wish to be recorded.

Article 16 ~ Judicial Archives:

Tle Court Management Section is responsible for mzintaining the Judicial Archives of
the Special Court.

(A)  The Judicial Archives shall contain:
(D Case files;
(I)  Official copies of transcripts
(It  Paper records :
{IV)  Electronic documents
(V)  Correspondence files
(VI) Originals
{VII) Audio Visuals - Audio cassettes CDs, DVLs, DV-Cams, FTRs
(VIII) Redacted audio and video recordings
{IX) Photographs, Still pictures, graphs
(X)  Objects retained as evidence

(E) The Judicial Archives shall not include correspondence directly addressed to a
Judge or to the Prosecutor of the Special Court, unless they transmit such correspondence
to the Court Management Section, they may be archived in consultation with the Judges
or Prosecutor of the Special Court at the close of Judicial activities

(C)  All original documents in the Judicial Archives shall be kept securely locked
when not in use by the Court Management Section Staff. No file or original of any
document contained in the archives may be consulted without first obtaining permission
from a designated member of the Court Management $ection, nor moved from the
Judicial Archives except for the purposes of making a photocopy, again only with the

11
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permission of a designated member of the Court Managzment Section. If a copy is made,
the original must be returned to the Judicial Archives immediately. All the above is
subject to SCSL copy right rules.

(D} All original documents, transcripts, audio and video cassettes, diskettes,
microfiches, photographs, etc filed in the Charles Taylo: case shall be archived in the
[CC vault at The Hague Sub Office till the end of all Ctarles Taylor Judiciary Proceeding
anc. subsequently be taken a centralized archival repository

Article 17 — Entry into Force

Th:s Practice Direction as amended on 25 April 2008

| T%Aﬁ\\? L

Herman Von-Hebel
Registrar
25/04/08

12
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Justice Shireen Avis Fisher, Pre-Hearing Judge of the Appeals Chamber of the Special Court
for Sierra Leone (“Special Court™), acting in accordance with the “Order Designating a Pre-
Hearing Judge Pursuant to Rule 109 of the Rules of Procedure and Evidence,”' dated 21 June
2012;

RECALLING the “Decision on Defence Motion for Extension of Time to File Notice of
Appeal,”? dated 20 June 2012, pursuant to which both parties were granted a five week

extension to file their Notices of Appeal;

RECALLING that additional time to file Notices of Appeal was granted to “allow the Parties
to conduct a thorough review of the Trial Judgement and allow for more expeditious

preparation of future filings pursuant to Rules 111, 112 and 113 of the Rules”;’

BEING SEIZED of the “Prosecution Consolidated Motion Pursuant to Scheduling Order For
Written Submissions Regarding Rules 111, 112 and 113" (“Prosecution Motion”), dated 24
July 2012,* wherein the Prosecution requests (i) a two week extension and thirty additional
pages with regard to filing its Appellant’s Submissions,” or, in the alternative, the same
extension of time as the Defence is granted should that be greater, (ii) the same increase in
time limit and page extension for its Respondent’s Submissions as the Defence is given for its
Appellant’s Submissions,® and (iii) a five day extension and ten additional pages with regard

to filing its Submissions in Reply;’

BEING SEIZED of the “Defence Motion for Extensions of Time and Page Limits for
Written Submissions Pursuant to Rules 111, 112 and 113” (“Defence Motion™), dated 24 July

2012,® wherein the Defence requests (i) ninety additional days and two hundred additional

U Prosecutor v. Taylor, SCSL-03-01-A-1297, Order Designating a Pre-Hearing Judge Pursuant to Rule 109 of
the Rules of Procedure and Evidence, 21 June 2012 [Taylor Order Designating a Pre-Hearing Judge}.

% Prosecutor v. Taylor, SCSL-03-01-A-1296, Decision on Defence Motion for Extension of Time to File Notice
of Appeal, 20 June 2012 [Taylor Decision on Filing Notice of Appeal].

3 Taylor Decision on Filing Notice of Appeal, 20 June 2012, p. 3.

* Prosecutor v. Taylor, SCSL-03-01-A-1306, Prosecution Consolidated Motion Pursuant to Scheduling Order
For Written Submissions Regarding Rules 111, 112 and 113, 24 July 2012 [Prosecution Motion].

3 Prosecution Motion, paras 2(a) and 3(a).

% Prosecution Motion, paras 2(b) and 3(b).

7 Prosecution Motion, paras 2(c) and 3(c).

 Prosecutor v. Taylor, SCSL-03-01-A-1305, Defence Motion for Extensions of Time and Page Limits for
Written Submissions Pursuant to Rules 111, 112 and 113, 24 July 2012 [Defence Motion].

Case No. SCSL-03-01-A 07 August 2012
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pages with regard to filing its Appellant’s Submissions,’ (ii) sixty additional days and fifty
additional pages with regard to filing its Respondent’s Submissions,'® and (iii) fifteen

additional days and seventy additional pages with regard to filing its Submissions in Reply;'!

NOTING the “Prosecution Response to Defence Motion for Extensions of Time and Page
Limits For Written Submissions Pursuant to Rules 111, 112 and 113” (*Prosecution
Response”), dated 25 July 2012,'? and the “Defence Response to Prosecution Consolidated
Motion Pursuant to Scheduling Order for Written Submissions Regarding Rules 111, 112 and
113” (“Defence Response”), dated 26 July 2012;"

NOTING the “Prosecution Reply to Defence Response to Prosecution Consolidated Motion
Pursuant to Scheduling Order For Written Submissions Regarding Rules 111, 112 and 113”
(“Prosecution Reply”), dated 27 July 2012," and the “Defence Reply to Prosecution
Response to Defence Motion for Extensions of Time and Page Limits for Written

Submissions Pursuant to Rules 111, 112 and 113” (“Defence Reply”), dated 27 July 2012;"

NOTING FURTHER that on 19 July 2012, Notices of Appeal were filed by both Parties, the

Defence’s Notice of Appeal'® comprising forty-five grounds of appeal and the Prosecution’s

117

Notice of Appeal ' comprising four grounds of appeal:,

DECIDES AS FOLLOWS, based on the written submissions:

° Defence Motion, para. 1(i).

% Defence Motion, para. 1(ii).

"' Defence Motion, para. I(iii).

2 prosecutor v. Taylor, SCSL-03-01-A-1307, Prosecution Response to Defence Motion for Extensions of Time
and Page Limits For Written Submissions Pursuant to Rules 111, 112 and 113, 25 July 2012 [Prosecution
Response].

13 prosecutor v. Taylor, SCSL-03-01-A-1308, Defence Response to Prosecution Consolidated Motion Pursuant
to Scheduling Order for Written Submissions Regarding Rules 111, 112 and 113, 26 July 2012 [Defence
Response].

* Pprosecutor v. Taylor, SCSL-03-01-A-1311, Prosecution Reply to Defence Response to Prosecution
Consolidated Motion Pursuant to Scheduling Order for Written Submissions Regarding Rules 111, [12 and 113,
27 July 2012 [Prosecution Reply].

'S prosecutor v. Taylor, SCSL-03-01-A-1310, Defence Reply to Prosecution Response to Defence Motion for
Extensions of Time and Page Limits for Written Submissions Pursuant to Rules 11, 112 and 113, 27 July 2012
[Defence Reply].

16 prosecutor v. Taylor, SCSL-03-01-A-1301, Notice of Appeal of Charles Ghankay Taylor, 19 July 2012
[Defence Notice of Appeal].

7 prosecutor v. Taylor, SCSL-03-01-A-1300, Prosecution’s Notice of Appeal, 19 July 2012 [Prosecution Notice
of Appeal].
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I. SUBMISSIONS

1. The Prosecution submits that there is good cause for extending the time limits for: (i)
its Appellant’s Submissions due to the significant complexity of the legal issues raised by the
Prosecution in its grounds of appeal;[ 8 (ii) its Respondent’s Submissions due to the breadth of
the Defence’s grounds of appc:al;l9 and (iii) for its Submissions in Reply in order to fully reply
to the Defence Respondent’s Submissions.?’ The Prosecution further submits that there are
“exceptional circumstances” to grant the page-limit extensions requested for its Appellant’s
Submissions*' and Respondent’s Submissions,”” namely the need to fully address the grounds
of appeal in a cohesive and comprehensive manner and in light of the breadth of the
Defence’s grounds of appeal. The Prosecution contends that the requested extension of page

limits for its Respondent’s Submissions is consistent with the practice of the Special Court.”

2. The Defence submits that the requested extensions of time are reasonable, necessary
and proportionate in light of the complexity and size of the Trial Judgment, the size of the
record of the case and the breadth of its grounds of appc:al.24 The Defence contends that the
requested extension of time for its Appellant’s Submissions is reasonable and proportionate
when compared with the time periods granted in other cases before other tribunals.”® With
regard to its Respondent’s Submissions, the Defence argues that the Statutes of all
international courts and tribunals and decisions in other cases at other tribunals provide that a
response brief should be filed within a period of no more than two-thirds of the time granted
for Apbellant’s Submissions.?® The Defence further submits that the complexity and size of
the Judgement, size of the record and breadth of the Defence’s grounds of appeal constitute

“exceptional circumstances” justifying the requested extensions of page limits.”” The Defence

'8 prosecution Motion, para. 6.

' Prosecution Motion, para. 9.

 prosecution Motion, para. 11.

?! prosecution Motion, para. 8.

22 prosecution Motion, para. 10.

B prosecution Motion, para 10, citing Prosecutor v. Sesay et al., SCSL-04-15-A-1263, Decision on Kallon
Defence Motion for Extension of Time to File Appeal Brief and Extension of Page Limit, 4 May 2009 [RUF
Kallon Extension Decisionl; Prosecutor v. Brima et al., SCSL-04-16-A-640, Decision on Urgent Joint Defence
and Prosecution Motion for an Extension of Time for the Filing of Appeals Briefs, 10 August 2007 [AFRC
Appeal Brief Extension Decision]; Prosecutor v. Fofana and Kondewa, SCSL-04- 14-T-804, Decision on Urgent
Joint Defence and Prosecution Motion for an Extension of Time for the Filing of Appeal Briefs and Extension of
Page Limits for Appeal Brief, 7 November 2007 [CDF Appeal Brief Extension Decision].

# Defence Motion, paras 2, 9-11.

% Defence Motion, paras 2 and 12-15.

% Defence Motion, para. 16.

77 Defence Motion, para. 18.
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refers to the extensions granted in the Sesay et al., Fofana and Kondewa, and Brima et al.

cases in support.zs

3. In its Response, the Prosecution submits that the Defence have established good cause
and exceptional circumstances, but contends that the extensions requested by the Defence are
more generous than necessary.29 The Prosecution suggests that a total of ninety days and a
total of two hundred pages for the Appellant’s Submissions and a total of sixty pages for
Submissions in Reply would be sufficient. The Prosecution further submits that the Defence’s
proposed extension of sixty days for its Respondent’s Submissions would be sufficient for its
purposes but would be inadequate for the Prosecution to address all the Defence’s grounds of
appeal.m The Defence replies that it has greater knowledge of the time required to prepare its
Appellant’s Submissions than the Prosecution and reiterates that the requested extension falls

within the range granted by other tribunals in other cases.”!

4. In its Response, the Defence states that the Prosecution’s submissions in its Motion
“are amplified significantly by those in the Prosecution Response and, accordingly, that the
Defence’s reply to the Prosecution Response would provide the most efficient way of
addressing all relevant issues.””? The Defence makes no further submissions in its Response.
The Prosecution replies that the Defence’s assertion regarding amplification is without merit
and that Defence cannot incorporate its substantive response to the Prosecution Motion in its

reply.”

5. The Prosecution and Defence both submit that any extensions of time or ;;age limits
granted by the Appeals Chamber should be granted equally to both Parties to ensure no undue

advantage accrues to either party.3 4

% Defence Motion, para. 19, citing RUF Kallon Extension Decision; AFRC Appeal Brief Extension Decision;
CDF Appeal Brief Extension Decision.

» Prosecution Response, paras 2, 3.

¥ Prosecution Response, para. 4.

3! Defence Reply, para. 3.

32 Defence Response, para. 2.

3 Prosecution Reply, para. 5.

3* Prosecution Motion, para. 7; Defence Motion, paras 17, 20.

Case No. SCSL-03-01-A (7 August 2012
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II. APPLICABLE LAW AND PRACTICE OF THE SPECIAL COURT

6. Rule 109 provides that the Pre-Hearing Judge shall ensure that the proceedings are not
unduly delayed and shall take any measures related to procedural matters with a view to

preparing the case for a fair and expeditious hearing.

7. Rule 108(A) provides that a party seeking to appeal a judgement or sentence shall file
its notice of appeal not more than fourteen days from the receipt of the full judgement and
sentence. Rules 111, 112 and 113 provide for the following time-limits, respectively:
Appellant’s Submissions shall be filed within twenty-one days of the filing of the Notice of
Appeal; Respondent’s Submissions shall be filed within fourteen days of the filing of the
Appellant’s Submissions; and Submissions in Reply shall be filed within five days after the
filing of the Respondent’s Submissions. Accordingly, the Rules provide for the completion of
the filing of appeal submissions within fifty-four days, or approximately eight weeks, of the

receipt of the full judgment and sentence.

8. Article 6(E) of the Practice Direction on dealing with Documents in The Hague Sub-
Office (“Practice Direction”) provides for the following page limits: Appellant’s Submissions
and Respondent’s Submissions shall be no longer than one hundred pages or thirty thousand
words, whichever is greater; and Submissions in Reply shall be no longer than thirty pages or
nine thousand words, whichever is greater. Accordingly, the Practice Direction provides for a
total of no more than two hundred and thirty pages or sixty-nine thousand words for appeal

submissions, excluding the notices of appeal.

9. Rule 116 provides that a motion to extend a time limit may be granted upon a showing
of good cause. Article 6(G) of the Practice Direction provides that an extension of the page

limits may be granted if the moving Party demonstrates exceptional circumstances that

necessitate the oversized filing.

10. In Brima et al., the Appeals Chamber granted the Parties an extension of three weeks
for the filing of the Appellant’s Submissions.” The Appeals Chamber reasoned that the size
of the Trial Judgment, the issuance of a Corrigendum, the fact that a recess fell during the
period and the fact that the Defence counsel were not appointed until after the Sentencing

Judgment was rendered constituted good cause for the extension. The Pre-Hearing Judge

Case No. SCSL-03-01-A 07 August 2012
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further granted the Parties an extension of seven days for the filing of the Respondent’s
Submissions.’® While the Parties had requested an extension of eleven days, the Pre-Hearing
Judge reasoned that the Parties had already been granted an extension for the filing of the
Appellant’s Submissions and there was a need for the Appeals Chamber to dispose of the
appeal expeditiously in order to avoid undue delay in granting an extension of only seven

days.

11.  Accordingly, the Parties in Brima et al. were granted a total of eighty-two days, or
approximately eleven and a half weeks, from the receipt of the full judgement and sentence

for the filing of their appeal submissions. The Parties did not request additional pages.

12. In Fofana and Kondewa, the Appeals Chamber granted the Parties an extension of
four weeks and fifty pages for the filing of the Appellant’s Submissions.”” The Appeals
Chamber reasoned that the fact that Defence Counsel was assigned on 19 October 2007 (ten
days following receipt of the Sentencing Judgment in that case) constituted good cause for the
extension of time limits. The Appeals Chamber also reasoned that the issues raised by the
Trial Chamber and the notice of appeal filed by the Parties constituted exceptional
circumstances warranting an extension of page limits. The Appeals Chamber found that the
request for an extension of one hundred pages was excessive but that an extension of fifty
pages was adequate. The Appeals Chamber further granted an extension of two weeks for the

filing of the Respondent’s Submissions.*®

The Appeals Chamber reasoned that the
complexities of the issues presented by the Appellant’s Submissions and the fact that a recess

fell during the period constituted good cause for the extension.

13. Accordingly, the Parties in Fofana and Kondewa were granted a total of ninety-six
days, or approximately fourteen weeks, from the receipt of the full judgement and sentence
for the filing of their appeal submissions. The Parties were further granted a total extension of

fifty pages for their appeal submissions.

35 AFRC Appeal Brief Extension Decision.

36 prosecutor v. Brima et al., SCSL-04-16-A-654, Decision on Urgent Joint Defence and Prosecution Motion for
an Extension of Time for the Filing of Response Briefs, 26 September 2007 [AFRC Response Brief Extension
Decision].

37 CDF Appeal Brief Extension Decision.

B prosecutor v. Fofana and Kondewa, SCSL-04-14-A-813, Decision on Urgent Renewed Joint Defence and
Prosecution Motion for Extension of Time for the Filing of Response Briefs, 13 December 2007 [CDF Response
Brief Extension Decision]j.
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14. In Sesay et al., the Pre-Hearing Judge granted the Parties an extension of ten days and
fifty pages for the filing of the Appellant’s Submissions.*® The Pre-Hearing Judge reasoned
that the length and complexity of the Trial Judgment, the need for the Accused to fully
understand it and the issues raised in the notice of appeal constituted good cause for the
extension of time limits. However, while the Party had requested an extension of eight weeks,
the Pre-Hearing Judge found that an extension of ten days was reasonable. The Pre-Hearing
Judge also reasoned that the thirty-one grounds of appeal and the length and complexity of the
Trial Judgment constituted exceptional circumstances warranting an extension of page limits.
- However, while the Party had requested an extension of three hundred pages, the Pre-Hearing
Judge found that request was excessive, and considered that an extension of fifty pages was
sufficient. Further, the Pre-Hearing Judge granted the Parties an extension of seven days and
fifty pages for the filing of the Respondent’s Submissions. Finally, the Pre-Hearing Judge did

not grant the Parties any extensions for the filing of Submissions in Reply.

15.  Accordingly, the Parties in Sesay et al. were granted a total of seventy-one days, or
approximately ten weeks, from the receipt of the full judgment and sentence for the filing of
their appeal submissions.*’ The Parties were further granted a total extension of one hundred

pages for their appeal submissions.
III. REASONING

16. I note that the Parties were previously granted a five-week extension for the filing of
notices of appeal, for a total of forty-nine days from the receipt of the full judgement and

sentence.

17. The additional extensions of time and page limits requested by the Parties in the

instant Motions represent significant exceptions to the Rules, the Practice Direction and the

practice of the Special Court. Notably, the Defence requests a total of one hundred and eleven
days and three hundred pages for its Appellant’s Submissions, a total of seventy-four days and
one hundred and fifty pages for its Respondent’s Submissions and a total of twenty days and
one hundred pages for its Submissions in Reply. The Defence accordingly requests a total of

two hundred and fifty-four days, or approximately thirty-six weeks, from the receipt of the

3 RUF Kallon Extension Decision.
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full judgment and sentence and a total five hundred and fifty pages for the filing of ail appeal
submissions. No previous Party before the Special Court has been granted more than one
hundred days in total for the filing of all appeal submissions, much less the filing of the

Appellant’s Submission alone.

18 I find that the Parties have established good cause for the extension of time limits
pursuant to Rule 116 and exceptional circumstances for the extension of page limits pursuant
to Article 6(G) of the Practice Direction based on the complexity of the issues raised in the
grounds of appeal and the size of the trial record. However, the Parties fail to provide

persuasive justification for the specific extensions they request.

19.  In its Motion, the Prosecution requests an extension of two weeks for the filing of the
Appellant’s Submissions.*! In its Response, the Prosecution suggests that an extension of
sixty-nine days for the Appellant’s Submissions would be sufficient, but fails to provide any
reasoning for this position or any explanation for the significant discrepancy between this

position and the extension it requests in its Motion.”

20.  The Defence fails to justify the specific extensions it requests by reference to the
Rules, Practice Direction and practice of the Special Court. The Defence does not put forward
arguments addressing the framework set forth in the Rules and Practice Direction and
justifying the substantial deviation it proposes from that framework. Likewise, the Defence
does not reference the prior decisions and practice of the Special Court, explaining why those
prior cases are so dissimilar from this case as to warrant such a significant aepanure from the
Special Court’s practice. The trial records in prior cases were also significant in size.
Appellants in prior cases also put forward comprehensive challenges to the Trial Chamber’s
findings. In particular, I note that appellants in prior cases challenged the Trial Chamber’s
crime base findings as well, which the Defence here does not contest. I further note that

appellants in prior cases also challenged the Trial Chamber’s identification and application of

the elements of the crimes, which again the Defence here does not contest.

* Dye to a computational error, the Parties received an additional two days for the filing of the Respondent’s
Briefs. Prosecutor v. Sesay et al., SCSL-04-15-A-1266, Corrigendum to Decision on Kallon Defence Motion for
Extension of Time to File Appeal Brief and Extension of Page Limit, 6 May 2009.

* prosecution Motion, paras 2, 6.

2 prosecution Response, para. 3.
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21. I consider that the reliance by the Defence on the decisions of other tribunals in other
cases is largely misplaced and certainly not dispositive.43 Those tribunals apply different rules
with substantively different provisions.‘t‘4 Similarly, the Defence fails to demonstrate that the
cases cited represent a developed practice rather than ad hoc decisions. The Defence further
analogizes to those other cases based solely on the length of the trial judgment, although it is

noted that the majority of the cases cited are complex multi-accused cases.

22.  Finally, the length of the Trial Judgment was already fully considered in the

previously granted extension of time for the filing of the notices of appeal.*

23. In determining extensions of time and page limits that are reasonable and
proportionate in the circumstances, [ consider first the framework set out in the Rules and
Practice Direction and the clear practice of the Special Court. As noted above, the Rules and
Practice Direction provide for the completion of the filing of appeal submissions within fifty-
four days, or approximately eight weeks, of the receipt of the full judgment and sentence, and
for a total of no more than two hundred and thirty pages or sixty-nine thousand words for

appeal submissions, excluding the notices of appeal.

24.  The parties in prior cases have been granted extensions of time of two to six weeks in
total and extensions of fifty to one hundred pages in total, depending on the specific
circumstances of the case and the requests of the parties. In this regard, I note that the
extensions of time granted in Fofana and Kondewa were largely premised on the facts that
Defence Counsel was not assigned until after the receipt of the full judgment and sentence and

that a recess fell during the submission period.*® Neither of these considerations applies here.

25. As noted previously, the Parties have established good cause and exceptional
circumstances based on the complexity of the issues raised in the grounds of appeal and the

size of the trial record. Both the Defence and Prosecution have appealed the Trial Chamber’s

findings on the Appellant’s individual criminal liability for aiding and abetting and planning.

The Defence has filed thirty grounds of appeal challenging the Trial Chamber’s findings on

* Defence Motion, paras 12-15.

# pules of Procedure and Evidence, International Criminal Tribunal for the former Yugoslavia, IT/32/Rev.46,
Rules 108, 111-113; Rules of Procedure and Evidence, Special Tribunal for Lebanon, STL/BD/2009/01/Rev. 4,
Rules 177, 182-184.

# Taylor Decision on Filing Notice of Appeal.

“ CDF Appeal Brief Extension Decision; CDF Response Brief Extension Decision.

10
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both the actus reus and mens rea for these modes of liability.47 Likewise, the Prosecution has
filed two grounds of appeal contending that the Trial Chamber should have convicted the
Appellant for ordering and instigating the commission of all crimes charged in the .
Indictment.*® Without detracting from the complexity of the other issues raised on appeal, |
consider that these challenges to the Trial Chamber’s finding on the Appellant’s individual
criminal liability raise complex issues of law and fact that necessitate additional review of the
Trial Chamber’s findings and careful consideration of the relevant jurisprudence. I further
consider that the scope of the challenges to the modes of liability in this appeal is substantially
broader than in prior cases, necessitating additional time and pages for the presentation of

focused and coherent arguments on appeal.

26.  The trial record in this proceeding is unquestionably substantial. The Indictment
charged the Appellant with eleven Counts covering a broad temporal scope and wide
geographic area. There were four hundred and twenty trial days, during which one hundred
and fifteen witnesses were heard, one thousand five hundred and twenty-one exhibits were
admitted and forty-nine thousand pages of transcript were produced. There were further one
thousand two hundred and seventy-nine filings and decisions, totalling thirty-eight thousand

and sixty-nine pages.

27. As the Defence notes, it has raised forty-five grounds of appeal comprehensively
challenging the Trial Chamber’s findings.* I consider that the Defence will need additional
time and pages in order to comprehensively and coherently set forth its arguments. I further
consider that the Prosecution will equally need additional time and pages in order to
effectively respond to the Defence’s contentions. Likewise, while the Prosecution has raised

only four grounds of appeal, as noted above its challenges to the Trial Chamber’s findings on

the Appellant’s individual criminal liability raise complex issues of law and fact. I consider
that the Prosecution will need additional time and pages in order to comprehensively and
coherently set forth its arguments, and I further consider that the Defence will need additional
time and pages in order to effectively respond to the Prosecution’s contentions. In this regard,
[ note that the Defence accurately characterizes the framework of the Rules with regard to the

time allowed for Appellant’s Submissions and Respondent’s Submissions.”® However, I

*7 Defence Notice of Appeal.
* Prosecution Notice of Appeal.
* Defence Motion, para. 10.
3 Defence Motion, para. 16.
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consider that, in the specific circumstances of this case, as the Appellant’s Submissions will
raise complex issues of law and fact, both the Prosecution and the Defence will require time
equal to that provided for the Appellant’s Submissions in order to prepare their Respondent’s
Submissions. I further consider that the Appeals Chamber will benefit in its consideration of

the Parties’ appeals from well thought-out and comprehensive responses.

28.  Finally, I note that Counsel for both the Prosecution and the Defence are experienced
lawyers with substantial knowledge of international criminal law and procedure. I further note
that Counsel for the Prosecution and the Defence have participated throughout the
proceedings and are intimately familiar with the facts and law of the case. I consider that these
facts balance the complexity of the issues of law and fact raised and the size of the trial
record. I further consider that the Parties will accordingly not require substantial additional
time and pages for Submissions in Reply in order to address new or unanticipated arguments

or issues.

29.  In light of the above, I find that the following extensions of time are reasonable and
proportionate: (i) for the Appellant’s Submissions pursuant to Rule 111, an extension of
thirty-two days, for a total of fifty-three days from the filing of the Notices of Appeal; (ii) for
the Respondent’s Submissions pursuant to Rule 112, an extension of thirty-nine days, for a
total of fifty-three days from the filing of the Appellant’s Submissions; and (iii) for the
Submissions in Reply pursuant to Rule 113, an extension of two days, for a total of seven

days from the filing of the Respondent’s Submissions,

30. I further find that an extension of two hundred pages in total for both the Appellant’s
Submissions and the Respondent’s Submissions is reasonable and proportionate. Considering
that Counsel are experienced lawyers and best-placed to assess their needs and Strategy, the

Parties may allocate this extension between the Appellant’s Submissions and the

Respondent’s Submissions as they see fit. I further find that an extension of twenty pages for
Submissions in Reply is reasonable and proportionate. Counsel are reminded of the provisions
of Article 6(F) of the Practice Direction in this regard, and are further reminded that the above
extensions are a maximum but not a minimum, Finally, with regard to appendices and
annexes, Counsel are reminded that all substantive arguments must be presented in the main

text.
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IV. DISPOSIION

31.  For the foregoing reasons, I hereby GRANT the Defence and Prosecution Motions,
IN PART, and ORDER as follows:

(1)  The Parties are granted an extension of thirty-two (32) days to file their
Appellant’s Submissions pursuant to Rule [11, which must be thus submitted

no later than 10 September 2012.

(i) The Parties are granted an extension of thirty-nine (39) days to file their
Respondent’s Submissions pursuant to Rule 112, which must be thus submitted

no later than 2 November 2012.

(iii) The Parties are granted an extension of two (2) days to file their Submissions in
Reply pursuant to Rule 113, which must be thus submitted no later than 9
November 2012.

(iv) The Parties are granted an extension of two hundred (200) pages in total for
both their Appellant’s Submissions and Respondent’s Submissions, so that the
Appellant’s Submissions and Respondent’s Submissions together must not
exceed four hundred (400) pages or one hundred and twenty thousand

(120,000) words, whichever is greater.

(v)  The Parties are granted an extension of twenty (20) pages for their Submissions
in Reply, so that the Submissions in Reply must not exceed fifty (50) pages or

fifteen thousand (15,000) words, whichever is greater.

Done in The Hague, The Netherlands, this 7th day of August 2012.

Hon. Justfé:ﬁhiﬁ is Fisher
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assistance versus the prohibition against receiving instructions — are clear and obvious and

must be respected.

Disclosure and/or Investication

17. The Trial Chamber has the inherent power and duty to ensure that proceedings are fair and
impartial. Rule 26bis mandates that the Chamber “shall ensure that a trial is fair and
expeditious and that proceedings before the Special Court are conducted in accordance with
the Agreement, the Statute and the Rules, with full respect for the rights of the accused...”
That Rule and others, such as Rule 54 (which vests the Trial Chamber with the power to
“issue orders... as may be necessary for the purposes of an investigation or for the preparation
or conduct of the trial”), confirm that inherent in the Rules is clear recognition that a
Chamber has inherent powers to oversee and regulate the conduct of proceedings before it.

18. Accordingly, this Court has the inherent power to order the Prosecution and the Registry to
disclose information which stands to undermine the integrity and impartiality of the
proceedings, and/ or to order an investigation into the same. The same applies with equal
force to the obligation of the Trial Chamber to investigate, in appropriate circumstances, any

: 3
one or more of its members.

IV. ARGUMENT

19. The Cables and the Apology clearly indicate, inter alia, two things: 1) the USG’s desire to
ensure that Mr. Taylor not return to Liberia;*’ and 2) proof that there is and have been
contacts between the Trial Chamber, the OTP and the Registry, respectively, and agents of

the USG outside the official lines of communication.*® This, it is submitted, raises serious

* Compare, for example, the Defence’s instant request for the Trial Chamber to investigate the leak within its own
quarters, to Defence requests at the ICTR for disclosure from a Judge of material or information in the possession of
the Judge which is capable of demonstrating actual bias or the appearance of bias. Karemera et al v Prosecutor,
ICTR-98-44-AR73.15, Decision on Joseph Nzirorera’s Appeal Against a Decision of Trial Chamber III Denying the
Disclosure of a Copy of the Presiding Judge’s Written Assessment of a Member of the Prosecution Team, 5 May
2009, para. 11 (deeming such requests appropriate and not frivolous).

*7 March 2009 cable, paras. 11, 13 and 14.

*® April 2009 cable: communication from a source in the Trial Chamber, para. 7 (**one Chamber contact believes
that the Trial Chamber could have accelerated the Court’s work by excluding extraneous material and arguments”);
communications from sources in the Prosecution and Registry, para. 7 (“contacts in the Prosecution and Registry
speculate that Justice Sebutinde may have a timing agenda. They think she, as the only African judge, wants to hold
the gavel as presiding judge when the Trial Chamber announces the Taylor judgment. Reportedly, her next stint as
presiding judge begins in January™).

SCSL-03-01-T 8 10 January 2011
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doubts about the independence and impartiality of the Special Court’s prosecution of Charles
Taylor. Viewed objectively and reasonably, evidence suggests that the indictment and trial of
Mr. Taylor by the Special Court is no more than an extension of U.S. foreign policy interests
in West Africa, with there being no connection to any alleged crimes in Sierra Leone.

This is even more so when the Cables are considered in the greater context of the operation
of the Special Court, which was created and funded in large part by the American
Government. As indicated earlier, American personnel have also held very important
positions in the Prosecution. The OTP and its Investigations division has been led by five
employees of the USG: David M. Crane and Alan White (U.S. Department of Defence),
Stephen Rapp (U.S. Attorney and presently U.S. Ambassador at Large for War Crimes),
Brenda J. Hollis (U.S. Air Force intelligence officer and judge advocate), and James C.
Johnson (U.S. Army and special operations instructor).’® Furthermore, and most disturbing in
view of the USG’s stated position that Mr. Taylor must be tried and kept away from West
Africa for a long time, the OTP has received, directly and separate from the contributions by
the USG to the Special Court as a whole, undisclosed and unaccounted for sums of money
from the USG to support Prosecution operations. The Defence is at a loss as to what covert
operations the Prosecution runs on such clandestine funding, suffice to say that this casts
serious doubts on the independence of the prosecution of the Accused. Lead Defence
Counsel has often called the trial political and Taylor’s indictment selective, especially when
considered against the decision not to indict similarly-situated Tejan Kabbah.** This
confluence of factors leads to the possible conclusion that Mr. Taylor is a target of selective
prosecution®! and that the integrity of the trial process is irreparably tainted.

The only way to remove any doubt about the independence and impartiality of the tribunal is
for the Trial Chamber to order the disclosure of and/or an investigation into the identity of
the source(s) within the Trial Chamber, Prosecution and Registry and the full nature of their
relationship with the USG. Specifically, this must include an explanation of the context and
circumstances within which each of the comments recorded in the Cables were made to

representatives of the USG. Furthermore, in the interests of justice, the Trial Chamber should

** See FN 14 above, and Annexes F-L

* Defence Opening Statement, p. 24321.

*! To demonstrate selective prosecution, the Defence must show: 1) an improper or unfawful motive for prosecution
and i1) that similarly situated persons were not prosecuted. Prosecution v, Delalic et al, IT-96-21-A, Judgement, 20
February 2001, para. 611.

SCSL-03-01-T 9 10 January 2011
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order disclosure of any information tending to suggest that the Prosecution has sought or
received instructions from the USG regarding any aspect of the Taylor trial, as well as an
explanation and an accounting of the money provided by the USG to the Prosecution. If the
parties are unwilling or unable to provide such information forthwith, then the Trial Chamber

should order an investigation into the same.

V. CONCLUSION & RELIEF REQUESTED

22. Given the seemingly compromised impartiality and independence of the Special Court for
Sierra Leone in light of its connection to the USG as alleged herein, the Trial Chamber must
order disclosure and/or and investigation into the following:

1. the identity of the source(s) within the Trial Chamber, Prosecution and Registry who
provided the USG with the information in the Cables;

ii.  the full nature of the respective sources’ relationship with the USG, specifically
including an explanation of the context and circumstances in which each of the
comments recorded in the Cables were made to representatives of the USG:

ii.  information tending to suggest that the Prosecution has sought or received
instructions from the USG regarding any aspect of the Taylor trial; and

iv.  a full explanation of the money provided by the USG to the Prosecution, including
the amounts of money given and when; the purpose of the funds; how the funds were

used; and who the OTP was accountable to in the distribution and use of the funds.

23. The Defence further requests that the issue be considered on an expedited basis, given the

advanced stage of the proceedings.

Respectfully Submitted,

o

Couﬁﬁay (‘I’rifﬁ\ﬁ)s, Q.C.

Lead Counsel for Charles G. Taylor
Dated this 10" Day of January 2011,
The Hague, The Netherlands

SCSL-03-01-T 10 10 January 2011
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40.  The Trial Chamber notes that the Prosecution has disclosed all payments made to witnesses to
the Defence and that the Defence cross-examined those witnesses during the course of the trial.*® As
outlined above,”" the issue raised does not fall within the ambit of Rule 77 as such. It is instead a
question of discretionary payments and a possible abuse of that discretion under Rule 39(ii) in that
the payments might not have been necessary for the satety, support or assistance of the potential
witnesses and sources. The alleged abuse of any discretion under Rule 39(i) will however only be
considered at the stage of final deliberations, taking into account the evidence adduced and the cross-

examination of the witnesses in question. It is not a matter that falls within the ambit of Rule 77.

3)  Allegations relating to DCT 192

41.  The Defence submits that during the course of questioning DCT-192, Prosecution Investigator
Gilbert Morissette physically assaulted DCT-192, a suspect and/or potential witness, in order to elicit
his cooperation and confession.” It cites in support of this allegation a signed statement of Logan
Hambrick, Legal Assistant to the Defence, and an excerpt of Prosecution interview transcripts with

Witness DCT-192.°°

42, In her statement, Hambrick declares that during a proofing session with DCT-192 in 2010, the
latter told her that he was taken from the Pademba Road Prison in Freetown in November 2002
where he was being held on charges of subversion, to meet with Prosecution investigators; that during
this meeting Morissette accused him of giving an answer that was not “good enough”,"* grew angry
and slapped him in the presence of other investigators; that following this interview, the Prosecution
continued to solicit his cooperation and suggested that they would not indict him if he would agree
to testity against Chief Sam Hinga Norman; that upon his release from Pademba Road, a member of
the Sierra Leonean Police who worked for the Prosecution, Tamba Mbeki, made sure he had
“clearance” to continue his subversive activities as an operative for LURD; and that “ultimately, due
to these benetits and threats, [he] telt pressured to cooperate with the Prosecution and provide them

with information, even though he refused to testity against Norman.”® The 10 pages of interview

" See only Detence references in Annex N.
°! See para. 28 supra.

* Motion, para. 15.

" Motion, Confidential Annex B.

“ Motion, Confidential Annex B, para. g.
> Motion, Confidential Annex B, para. 1.
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TRIAL CHAMBER 11 (“Trial Chamber”) of the Special Court for Sierra Leone (“Special

Court”);

SEISED of the “Defence Application for Judicial Notice of Adjudicated Facts from the AFRC
Trial Judgement pursuant to Rule 94(B)”, filed on 9 February 2009 (“Motion”);"

NOTING the “Public with Annex A Prosecution Response to Defence Application for Judicial
Notice of Adjudicated Facts from the AFRC Trial Judgement pursuant to Rule 94(B)”, filed on
19 February 2009 (“Response”);’

NOTING ALSO the “Defence Reply to Prosecution Response to Defence Application for
Judicial Notice of Adjudicated Facts from the AFRC Trial Judgement pursuant to Rule 94 (B)”,
filed on 24 February 2009 (“Reply”);’

RECALLING the Trial Chamber Judgment in Prosecutor v. Brima, Kamara and Kanu (“AFRC

Trial Judgement”);*

COGNISANT of the provisions of Article 17 of the Statute of the Special Court for Sierra
Leone (“Statute” and Rules 26bis, 54, 73, 85 and 94 of the Rules of Procedure and Evidence
(“Rules”);

HEREBY DECIDES AS FOLLOWS, based solely on the written submissions of the parties,

pursuant to Rule 73 A of the Rules;

1. SUBMISSIONS
1.  Defence Motion

l. In its Motion the Defence requests that the Trial Chamber exercise its discretion by
taking judicial notice of 15 facts which have been adjudicated upon in the AFRC Trial

Judgement in the case of Prosecutor v. Brima, Kamara and Kanu (“AFRC Case”) and which the

"SCSL0301-T-723.
*SCSLO301-T-738.
PSCSLO3-01-T-743.
* Prosecutor v. Brima, Kamara, Kanu, SCSL-04-16-T-618, Judgement. 20 June 2007.

Case No. SCSLO3-1-T J\A 1 / 23 March 2009
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Defence submits are relevant to the modes of liability with which the Accused is charged.” The
15 facts are set out in Annex A to the Motion, and some of them have been re-formulated or
modified in paragraph 18 of the Reply. It submits that none of the proposed adjudicated facts
are contentious or involve legal conclusions.® The Defence further contends that admission of
the facts would enable the Defence to streamline the evidence it would need to present during
the Defence case.” Taking judicial notice of these facts would promote judicial economy and

the harmonisation of the judgements of the Special Court.®

2. Relying on case law of Trial Chamber I, the Defence submits that Rule 94 has a two-fold
rationale: (a) to promote judicial economy by dispensing with the need for the parties to lead
evidence in order to prove supplementary facts or allegations already proven in past
proceedings, and (b) to harmonise judgements in relation to certain factual issues that arise in
multiple cases before the Special Court.” With regard to Rule 94(B) specifically, it submits that
the Rule creates a “well-founded presumption tor the accuracy of [the adjudicated] fact, which
therefore does not have to be proven again at trial, but which, subject to that presumption, may

be challenged at trial.”*"

3. According to the Defence, there is settled jurisprudence on the legal criteria for
determining what constitutes an adjudicated fact. These are:
The fact must be distinct, concrete and identifiable;

a
b. The fact must be relevant and pertinent to an issue in the current case;
The tact must not contain legal conclusions, nor may it constitute a legal

g

tinding;

d. The fact must not be based on a plea agreement or upon facts admitted
voluntarily in an earlier case;

e. The fact clearly must not be subject to pending appeal, connected to a fact
subjected to pending appeal, or have been settled finally on appeal;

f.  The fact must not go to the acts, conduct or mental state of one of the accused
persons;

’ Motion, para. 1.

® Motion, para. 2.

" Motion, para. 2.

* Motion, para. 2.

” Mortion, para. 4, teferring to Prosecutor v. Sesay, Kallon, Gbao, SCSL04-15T-1184, Decision on Sesay Detence
Application for Judicial Notice to be taken of Adjudicated facts under Rule 94(B), 23 June 2008 [“Sesay Decision
on Adjudicated Facts”], para. 17.

' Motion, para. 6, referring ro Sesay Decision on Adjudicared Facts, para. 18.

—
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g. The fact must not be sufficient, in itself, to establish the criminal responsibility

of an accused person; and

h. The fact must not have been re-formulated by the party making the Application
in a substantially different or misleading fashion; that is to say, the fact must not
differ significantly from the way the fact was expressed when adjudicated in the
previous proceedings, it must not have been abstracted from the context of the
original judgement in an unclear or misleading manner, and it must not be
unclear or misleading in the context in which it is placed in the Application."

4. The Defence submits that the Trial Chamber would promote fairness and judicial
economy it it were to accept the proposed facts and consequently narrow the factual issues in
dispute. It avers that the rights of the Accused will be upheld by ensuring that the trial is not
unnecessarily long."” The Defence adds that the Prosecution would not be prejudiced by any
Trial Chamber decision to take judicial notice of the adjudicated facts as it could move the
Trial Chamber to call witnesses to challenge any rebuttable presumption that would be created.
It notes that an ICTR Trial Chamber took judicial notice of certain facts even after the

Defence had presented most of its evidence."

5. The Defence contends that all the proposed facts are distinct, concrete and identifiable;
that they are not of a legal character; that they have not been taken out of context; and that
they have not been contradicted by any finding of the Appeals Chamber; and that they are

. i
relevant to the instant case.'

6.  The Defence submits that all 15 facts are relevant as they address the relationship
between the leaders of the AFRC/RUF and/or the command structure of the two factions,
and specifically, the relationship between the AFRC and RUF as it pertains to the Freetown
invasion in January 1999, and the fact that the RUF did not come into Freetown as a

cohesive organisation between about 21 December 1998 and 28 February 1999.'¢

"' Motion, para. 7, referring to Sesay Decision on Adjudicated Facts, para. 19.
'* Motion, paras 8, 9.

" Motion, para. 10.

" Motion, paras 11-13.

" Motion, para. 12,

' Motion, para. 13.

@\
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1. By reterence to a Decision in the Krajisnik case, the Defence concludes that as long as the
tair trial rights of the accused are respected, the Trial Chamber is under a duty to avoid wasting

. . - 1
unnecessary time and resources on undisputed facts."”
2. Prosecution Response

8. The Prosecution opposes the Motion and submits that it should be denied,'® on the
grounds that the exercise of the Trial Chamber’s discretion to take judicial notice of the
proposed adjudicated facts would be contrary to the interests of justice and would not promote
judicial economy and that the Defence has failed to satisfy several underlying criteria for

judicial notice of adjudicated facts."

9. The Prosecution points out that in contrast to Rule 94(A), according to which judicial
notice is mandatory, Rule 94(B) vests the Trial Chamber with a discretionary power to take
judicial notice of adjudicated facts.” It argues that even if this Trial Chamber were to adopt the
legal criteria for taking judicial notice of adjudicated facts as laid out by Trial Chamber I, it
would still retain its discretion to refuse to take judicial notice of adjudicated facts where doing
so would not serve the interests of justice. It notes that the overriding consideration is whether
taking judicial notice of the adjudicated fact will promote judicial economy while ensuring that

the trial is fair, public and expeditious."

10. The Prosecution refers to the finding of Trial Chamber I in the Sesay Decision on
Adjudicated Facts, stating that the “[...] each criminal case centres on determining the guilt or
innocence of a particular accused person or persons. As such, the issues, evidence and factual
findings in one case cannot bind the prosecution in a different case.”** It notes that a central
issue in the instant case is the relationship between the AFRC and the RUF, concerted action

between them culminating in the attack on Freetown in January 1999, and the relationship

'" Motion, para. 15, referring to Prosecutor v. Krajisnik, IT-00-39-PT, Decision on Prosecution’s Motion for Judicial
Notice of Adjudicated Facts and for Admission of Written Statements of Witnesses Pursuant to Rule 92bis, 28
February 2003, paras 11-12.

'¥ Response, para. 2.

' Response, para. 2.

" Response, para. 4.

*' Response, para. 4, referring to Sesay Decision on Adjudicated Facts paras 15, 19, 21.

“* Response, para. 5, referring to Sesay Decision on Adjudicated Facts, para. 32.

Case No. SCSLO3-1-T d,’\b 5 / 23 March 2009
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that none of the findings from the AFRC Trial Judgement at issue were contested in the
parties’ notices of appeal in that case, filed on 2 August 2007, and that the Defence has otfered

no explanation for the delay.”

15.  The Prosecution submits that any rebuttal exercise would consume additional time and
resources which would not be justified by the mere presumption of accuracy accorded to
certain facts.”’ The Prosecution, therefore, submits that granting the Defence Motion would
clearly disadvantage the Prosecution as it would have “presented its entire case without the
knowledge of its burden to overcome a rebuttable presumption as to the veracity of certain now
judicially noticed facts.” Thus taking judicial notice of the proposed adjudicated facts would be

contrary to the interests of justice and would not achieve judicial economy.”

16. More specifically, the Prosecution submits that Facts 1, 5, 6, 7 and 8 are not distinct,

*and that Facts 6, 9, 10, 11 and 12 lack relevance or are only

concrete and identifiable,’
tangentially relevant.”* The Prosecution further objects to taking judicial notice of the facts at 1,
2, 3,5, 7, and 8, contending that they include omissions and misstatements and are of a

. 35
tendentious nature.

3.  Defence Reply

17. In reply, the Defence has slightly reformulated or amended Facts 1, 3, 5, 7 and 8 of the

proposed adjudicated facts.”

18. The Defence contests the Prosecution claim that the adjudicated facts from the AFRC

Judgment are “evidence of the Defence,” when in fact a review of the AFRC Trial Judgement

- Response, para. 9, footnote 31, referring to Prosecutor v. Prlic et al., IT-04, 74, PT, Decision on Motion for
Judicial Notice ot Adjudicated Facts pursuant to Rule 94 (B), 14 March 2006.

" Response, para. 10.

' Response, para. 10, referring to Prosecutor v. Hadzihasanovic and Kubura, IT-01-47.T, Decision on Judicial Notice
of Adjudicated Facts following the Motion submitted by Counsel for the Accused Hadzihasanovic and Kubura on
20 January 2005, 14 April 2005; Prosecutor v. Ntakirutimana, ICTR-96-10-T, Decision on Prosecutor’s Motion tfor
Judicial Notice of Adjudicated Facts, 22 November 2001, para. 31; Sesay Decision on Adjudicated Facts, paras 35,
36.

** Response, paras 12, 14.

 Response, para. 16.

™ Response, para. 17.

5 Response, para. 18.

* Reply, paras 3, 17-18.
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between the two groups and the Accused.” The Prosecution concludes that no interests of
justice would be achieved by giving the proposed evidence of the Defence a presumption of
accuracy and that the Trial Chamber should base its findings on the evidence before it in the

5
current CEIS(?.~4

11. The Prosecution provides examples of the evidence given by a number of its witnesses in
the instant trial regarding the relationship between the AFRC and the RUF, and the
relationship between the two groups and the Accused, and argues that while some of the issues
were not core issues in the AFRC case, they are all clearly central to the charges against the
Accused. It concludes that it would therefore be improper to take judicial notice of any of the

proposed facts, and in particular Facts 1, 8,9, 12, 13, 14, and 15.5

12.  The Prosecution submits that its witnesses in the instant case provided more detail

regarding proposed Facts 3 and 7, concerning the AFRC and RUF command structures during
the Junta period, and argues that the evidence in this case comes from a variety of perspectives
and paints a more complete and nuanced picture than did the evidence in the AFRC case.”
Further, Facts 2 and 5 go to core issues in the current case and therefore it would not be in the

interests of justice to take judicial notice of facts relating to these central issues.”

13. The Prosecution, however, refers to an ICTY Decision where a Trial Chamber only took
judicial notice of facts which were not the subject of reasonable dispute and not “facts which
involve interpretation”,”® but also refers to case law that “[als a party may challenge, at trial, a
fact that has been judicially noticed, it follows that a Chamber is not restricted to taking

judicial notice of facts that are not the subject of disputes between the parties.”

14.  With regard to the timing of the Defence application, the Prosecution observes that the

Defence filed its Motion after the Prosecution had announced that it had called its last witness,

** Response, paras 5, 7.

“* Response, para. 6.

** Response, tootnote 24.

** Response, para. 8.

7 Response, paras 8, 9, and footnote 30, referring to Prosecutor v. Popovic et al, IT0599-T, Decision on
Prosecution Motion for Adjudicated Facts, 26 September 2006, para. 9.

3 Prosecutor v. Sikirica et.al., [T-95-8, Decision on Prosecution Motion for Judicial Notice of Adjudicated Facts, 26
September 2006,
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suggests that the facts were based primarily on the testimony of Prosecution witnesses.”” The
Defence submits that there would be no harm to the Prosecution’s case if the previous
testimony of its witnesses, in the AFRC, were granted a presumption of accuracy in the current
case.’® The Defence adds that only one of the purposes of Rule 94(B) is judicial economy; the
other is to create consistency of case law. These twin purposes need only be balanced against

the right of the accused to a fair trial.”’

19. The Defence submits that the Prosecution will not be prejudiced by the admission of the
proposed facts because, as the Prosecution has conceded, it has already led a certain volume of

evidence on the issues in dispute.*

20.  With regard to the timing of the Defence Motion, the Defence stresses that Rule 94(B)
imposes no restriction as to which stage in the proceedings an adjudicated facts motion should
be brought. It notes that the Defence case has yet to begin and that these proposed facts will
help form the basis of the Defence case. The Defence asserts that it hoped to do a joint filing of
adjudicated facts from the AFRC and RUF judgements, but that delays in issuing the

judgement in the latter case prevented the Defence from doing so.*!

21.  The Defence submits that the case law cited by the Prosecution supports its position that
late filings are acceptable and it notes that in those cases judicial notice was taken regardless of

the advanced stage of the proceedings.*

22. The Defence submits that the relationship between the AFRC and RUF, and any
relationship between either of these organizations and the Accused, is central to the instant
case, and that the Prosecution cannot argue both that the proposed facts go to issues central to

the present case and lack relevance. The Defence avers that there is no prohibition on taking

7 Reply, para. 4.

% Reply, para. 4.

* Reply, para. 5.

*® Reply, para. 7.

' Reply, para. 9.

** Reply, para. 10, referring to Sesay Decision on Adjudicated Facts; Prosecutor v. Hadzihasanovic and Kubura, IT-01-
47T, Decision on Judicial Notice of Adjudicated Facts following the Motion submitted by Counsel for the
Accused Hadzihasanovic and Kubura on 20 January 2005, 14 April 2005; Prosecutor v. Ntakirutimana, ICTR-96-10-
T, Decision on Prosecutor’s Motion for Judicial Notice of Adjudicated Facts, 22 November 2001.
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judicial notice of facts that are central to a case; this is a discretionary issue.”” The Defence
argues that the fact that the relationship between the AFRC and RUF is central ro the case is
precisely why judicial economy will be promoted by taking judicial notice of the proposed acts,
and notes that none of the proposed facts go to the relationship between the factions and the

Accused. ¥

23.  The Defence refers to Agreed Fact 31 in the “Joint Filing by the Prosecution and Defence
Admitted Facts and Law”® regarding relations between the AFRC and the RUF during the
Freetown invasion, and points out that the fact agreed to by the previous Defence team was
simply a factual recognition that elements ot the RUF may have participated in the Freetown

attack, but says nothing about the RUF as a cohesive organisation.”

24. The Defence refutes the Prosecution objection that the proposed adjudicated facts mix
principal and accessory facts.*” Further, it disagrees that the proposed adjudicated facts are
purposefully misleading and tendentious, but in light of the Prosecution’s objections would be
prepared to amend some of the proposed Facts 1, 2, 3, 5, 7 and 8 if the Trial Chamber deems

it necessary.

I1. APPLICABLE LAW
25.  Rule 94 states as follows:

Judicial Notice (amended I August 2003)

(A) A Chamber shall not require proof of facts of common knowledge but shall take
judicial notice thereof.

(B) At the request of a party or of its own mortion, a Chamber, after hearing the
parties, may decide to take judicial notice of adjudicated facts or documentary evidence
from other proceedings of the Special Court relating to the matter at issue in the
current proceedings.

¥ Reply, paras 12, 13.

* Reply, paras 12-14.

5 Prosecutor v Taylor, SCSLO3-01-PT-227, Joint Filing by the Prosecution and Defence Admitred Facts and Law, 26
April 2007.

* Reply, para. 15.

7 Reply, para. 16.
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26.  Whereas Rule 94 does not define what constitutes an “adjudicated fact” this Court has
previously held that when deciding whether or not to take judicial notice of a proposed fact as

an adjudicated fact, the following criteria must be met:

a. The fact must be distinct, concrete and identifiable;
b. The fact must be relevant and pertinent to an issue in the current case;

¢. The fact must not contain legal conclusions, nor may it constitute a legal
finding;
d. The fact must not be based on a plea agreement or upon facts admitted

voluntarily in an earlier case;

e. The fact clearly must not be subject to pending appeal, connected to a fact
subject to pending appeal, or have been settled finally on appeal;

f.  The fact must not go to proof of the acts, conduct, or mental state of the
accused person;

The fact must not be sufficient, in itself, to establish the criminal
responsibility of the Accused;

a2

h. The fact must not have been re-formulated by the party making the
application in a substantially different or misleading fashion; that is to say,
the fact must not differ significantly from the way the fact was expressed
when adjudicated in the previous proceedings, it must not have been
abstracted from the context of the original judgement in an unclear or
misleading manner, and it must not be unclear or misleading in the

context in which it is placed in the application.*®

27.  Facts that the Trial Chamber has taken judicial notice of under Rule 94(A) need not be

proven again at trial. In contrast, Rule 94(B) creates a

“well-founded presumption of accuracy of [the proposed fact], which therefore does
not have to be proven again ar Trial, but which, subject to that presumption, may be
challenged art [...] erial.”*®

Like all rebuttable evidence, judicially noticed adjudicated facts remain subject to challenge by

the non-moving party during the course of the trial.”’As a party may challenge, at trial, an

* Sesay Decision on Adjudicated Facts, para. 19.

* Sesay Decision on Adjudicated Facts, para. 18; see also Prosecutor v. Karemera et al., ICTR-98-AR73(C), Decision
on Prosecutor’s Interlocutory Appeal of Decision on Judicial Notice (AC), 16 June 2006, para. 42, stating the
“tacts noticed under Rule 94(B) are merely presumptions that may be rebutted {...] with evidence at trial.”

* Prosecutor v. Popovic et. al., IT05-88-T, Decision on Prosecution Motion for Judicial Notice of Adjudicated Facts
with Annex. 26 September 2006, para. 21.
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adjudicated fact that has been judicially noticed, it follows that the Trial Chamber is not

restricted to taking judicial notice of facts that are not subject of dispute between the parties.”

28.  Pursuant to Rule 94(B), taking judicial notice of adjudicated facts is a matter for the
exercise of the Trial Chamber’s discretion. Therefore, even where a proposed adjudicated fact
fulfils all of the aforementioned criteria, the Trial Chamber will retain its discretion not to take
judicial notice of said fact if doing so will not best serve the interests of justice.” Factors to be

considered in that regard are the rights of the accused and judicial economy.”

29.  The Special Court has further established that

“the overriding consideration is whether taking judicial notice of the said fact will
promote judicial economy while ensuring that the trial is fair, public and
expeditious. Other relevant factors in such a determination include: the stage of
proceedings at the time the Application is brought; the volume of evidence already
led by the parties in respect of the proposed adjudicated facts; whether the proposed
adjudicated facts go to issues central to the present case; and the nature of the
proposed adjudicated facts, including whether they are overbroad, tendentious,
conclusory, too detailed, so numerous as to place a disproportionate burden on the
opposing party to rebut the facts, or repetitive of evidence already heard in the

case.”™

30.  Rule 94(B) has two purposes. The first is to promote judicial economy by dispensing with
the need for the parties to lead evidence in order to prove supplementary facts or allegations
already proven in past proceedings. The second is to harmonise judgements in relation to

certain factual issues that arise in multiple cases before the Special Court.”

I11. DELIBERATIONS
1.  Timing of the Defence Application

31. The Defence filed the Motion after the Prosecution announced that it would be calling

its last witness. The Prosecution objects to the timing of the Motion, submitting that it has

1 Prosecutor v. Prlic et. al., [T-04-74-PT, Decision on Motion for Judicial Notice of Adjudicated Facts pursuant to
Rule 94(B), 14 March 2006, para. 10.

** Sesay Decision on Adjudicated Facts, para. 20.

** Sesay Decision on Adjudicated Facts, para. 21.

** Sesay Decision on Adjudicated Facts, para. 21.
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already closed its case and that trial fairness would require that it be given the opportunity to
consider calling “rebuttal” evidence, either before the close of its case, or in a rebuttal case.’®
Therefore the granting of the Motion would be contrary to the interest of justice and would

not achieve judicial economy.

32. The Trial Chamber finds that the timing of the Motion is not in itself of sufficient
concern to justify dismissal of the Motion in its entirety.”” The Chamber notes that the Motion
was filed before the opening of the Defence case and is intended to streamline the Defence
case.”® Furthermore, the Prosecution submissions, if accepted would lead to an unacceptable
limitation of the application of Rule 94(B) to the pre-trial stage or to the Prosecution case. The
Trial Chamber notes that Rule 94(B) itself does not contain such a limitation and that in the
event that the proposed adjudicated facts are judicially noticed, the Prosecution may have the
option to challenge them by cross-examining Defence witnesses or by calling rebuttal evidence.

The Trial Chamber accordingly rejects an objection based on this ground alone.
2. The Proposed facts go to issues central to the present case

33.  The Prosecution submits that it would be inappropriate to take judicial notice of Facts 1,
2,3,5,17,8,9, 12, 13, 14 and 15 as they relate to central issues in this case, specifically the
relationship between AFRC and the RUF.*® In support, the Prosecution refers to a decision in

the Popovic case before the ICTY, which states:

“[...] some of the proposed adjudicated facts go to issues which are at the core of this
case. In balancing judicial economy with the Accused’s right to a fair and public
trial, the Trial Chamber is of the view that a number of these facts should be
excluded in the interests of justice”.”

34. The Prosecution argues that the issues in the AFRC case were different and not central

issues in that case, but are central in the present case. Whether a proposed adjudicated fact

** Sesay Decision on Adjudicated Facts, para. 17.

** Response, para. 10.

T Prosecutor v. Hadzihasanovic and Kubura, IT-01-47-T, Decision on Judicial Notice of Adjudicated Facts tfollowing
the Motion submitted by Counsel for the Accused Hadzihasanovic and Kubura on 20 January 2005, 14 April
2005. The Trial Chamber also notes that the Motion in the Sesay Decision on Adjudicated Facts was filed much
later than the Motion in the instant case.

*# Motion, para. 2.

* Response, paras 7-9 and footnote 24.
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goes to issues central to the present case is a relevant factor to be considered in determining
whether the Trial Chamber should exetcise its discretion to judicially notice such fact.”' In the
present case, the Trial Chamber has to examine cach of the proposed facts individually in order

to ascertain whether it fulfils this and other criteria for judicial notice.
3. General Considerations

35. The Trial Chamber has individually considered the proposed adjudicated facts set out in
Annex A as amended in the Reply and finds that each of them is relevant and pertinent to an
issue in the current case; does not contain legal conclusions or constitute a legal finding; is not
based on a plea agreement or upon facts admitted voluntarily in the AFRC Case; is not subject
to a pending appeal, nor is it connected to a fact pending appeal, nor has it been settled finally
on appeal; does not go to proof of the acts, conduct or mental state of the Accused; and is not

sufficient in itself to establish the criminal liability of the Accused.

36. The Chamber will consider in detail below, whether the proposed facts are sufficiently
distinct, concrete and identifiable®® and if they have been extracted in a manner that is not

misleading.”’

37. The Prosecution submits that the Defence, by submitting entire paragraphs rather than a
specific fact, has obscured the principal facts it seeks to have judicial notice taken of, and
objects specitically to proposed Facts 1, 5, 6, 7 and 8.°* The Trial Chamber finds that proposed
Facts 1, 5, 6, 7 and 8, as partly amended by the Defence in its Reply, are sufficiently distinct,

concrete and identifiable.
4, Discussion

38. Having determined that the proposed facts satisfy the above mentioned general

requirements, the Trial Chamber will now assess whether judicial notice may be taken of all of

0 Prosecutor v. Popovic et al., IT0599.T, Decision on Prosecution Motion for Judicial Notice of Adjudicated Facts -
With Annex, 26 September 2000, para. 19.

*F Sesay Decision on Adjudicated Facts, para. 21.

** See para. 26.a) supra.

°7 See para, 26.h) supra.

“* Response, para. 16.

—
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the adjudicated facts proposed by the Defence and whether doing so would promote judicial

cconomy and serve the interests of justice on a fact by fact basis.

39. Proposed Fact 1, as amended by the Defence Reply,” states:

As the founders of the AFRC belonged to the Sierra Leone Army and therefore had
been fighting the RUF since 1991, the coalition between the two factions following
the 1997 coup was not based on longstanding common interests. Both factions
officially declared that they were joining torces to bring peace and political stability
to Sierra Leone. On 18 June 1997, the RUF issued an official apology to the nation
for its crimes and went on to praise Johnny Paul Koroma’s Government.*®

40. The Prosecution objects that by omitting the final line of paragraph 169 of the AFRC
Trial Judgement the proposed fact is tendentious and misleading.”” In its Reply the Defence
therefore proposed to include the last sentence of para. 169 of the AFRC Trial Judgement, if
the Trial Chamber deems necessary.®® This sentence stated that: “On 18 June 1997, the RUF
issued an official apology to the nation for its crimes and went on to praise Johnny Paul

Koroma's government.”

41. The Prosecution, in addition, submits that this fact deals with the relationship between
the RUF and AFRC and therefore goes to a central issue of the case.” The Trial Chamber,
however, notes that the proposed fact does not discuss the relationship of these two
organisations with the Accused. Furthermore, the Trial Chamber notes that the Prosecution
concedes that it has led evidence on similar issues. The Trial Chamber considers that the
proposed fact adds contextual elements to the evidence adduced by the Prosecution and
therefore considers that taking judicial notice of proposed Fact 1 would promote judicial

economy while causing no undue prejudice to the Prosecution.

42. Proposed Fact 2 states:

{Flrom the earliest days there were tensions between the two factions and relations
deteriorated over time. [n October 1997, Johnny Paul Koroma ordered the arrest of
two RUF leaders on charges that they were plotting with the CDF to overthrow his
government. Not long after this incident, Koroma ordered the arrest of [ssa Sesay,
another top RUF commander, for his part in looting the [ranian Embassy in

» Reply, para. 18 (a).

" AFRC Trial Judgement, para. 169 [footnotes omitted].
T Response, para. 16, Annex A.

“¥ Reply, para. 18.

% Response, para. 7, footnote 24.

—
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Freetown. In response the RUF stopped attending joint meetings. In January 1998
Sam Bockarie, formally Vice-Chairman of the AFRC government in Foday Sankoh's
absence, left Freetown for Kenema District because of his discontent with AFRC
commanders.”

43. The Prosecution submits that Fact 2, which is based on para. 171 of the AFRC Trial
Judgment, standing on its own is misleading. The previous paragraph in the AFRC Trial
Judgement, para. 170, states that “commanders of both factions attended coordination
meetings at which they planned operations and organised joint efforts to obtain arms and
ammunition.” Therefore, The Prosecution submits that in the absence of para. 170, Fact 2 is

misleading.

44. The Trial Chamber agrees with the Prosecution submissions and finds that it may have
been appropriate to take judicial notice of the adjudicated facts of both paragraphs. The
Defence, however, has not proposed the inclusion of para. 170 of the AFRC Trial Judgement
in its Reply.”" Accordingly, the Trial Chamber considers that it would not be in the interests of
justice to take judicial notice of proposed Fact 2 as this fact has been abstracted from the

context of the AFRC Trial Judgement in a misleading manner.

45.  Proposed Fact 3, as amended in the Reply,’ states:

The RUF and AFRC were allied in one government and worked closely together
during the AFRC period, [but] the individuals continued to identify themselves as
either RUF or SLA and that at an organisational level, separate commanders for
each group co-existed in the Districts.”

46.  The Defence has amended its wording of proposed Fact 3, to include the word “closely”,

following the Prosecution objection in its Response.

47.  The Prosecution submits that the fact relates to a key issue and is misleading, as the
Defence has omitted the phrase “available evidence suggests” following “AFRC period”.”* The
Trial Chamber agrees with the submissions and considers that it would not be in the interests

of justice to take judicial notice of proposed Fact 3 as this fact has been abstracted from the

‘" AFRC Trial Judgement, para. 171 [footnotes omitted].
! Reply, para. 18 (b).

* Reply, para. 18 {e).

7 AFRC Trial Judgement, para. 1655 [footnotes omirted].
* Response, paras 8 and 18.

—
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context of the AFRC Trial Judgement in a misleading manner. The sentence “available
evidence suggests” highlights that the Prosecution did not prove the issue beyond a reasonable

doubt. Therefore, the Trial Chamber declines to take judicial notice of proposed Fact 3.

48. Proposed Fact 4 states:

The Supreme Council did not have the collective ability to effectively control the
military, as the military retained its own distinct chain of command and
organisational structure.”

49. The Trial Chamber finds that this fact is sufficiently distinct, concrete and identifiable; is

not extracted in a misleading manner and satisfies the criteria for judicial notice.

50. Proposed Fact 5, as amended by the Defence Reply,” states:

Soon after the Conakry Accord was signed, hostilities resumed. ECOMOG forces
attacked Freetown on 13 and 14 February 1998. The AFRC forces were not able to
hold their positions and escaped through the Freetown peninsula. The government
of former President Kabbah was reinstated in March 1998.7

The retreat from Freetown was uncoordinated and without any semblance of
military discipline. AFRC soldiers and RUF fighters tled with their families using
either civilian cars or army vehicles. The fleeing troops passed through the villages of
Lumley, Goderich, York and Tumbo. From Tumbo they crossed Yawri Bay to Fo-
gbo. They then proceeded to Newton and Masiaka (Port Loko District). It took
three to four days for the troops to reach Masiaka. This period is often referred to as
“the intervention”. ™

51.  The Prosecution objects to this fact stating that the retreat did not take place following the
reinstatement of President Kabbah in March 1998. It submits that the two paragraphs together
suggest that the troops did not reach Masiaka until March 1998.” The Trial Chamber disagrees
and finds that the fact is sufficiently distinct insofar as the second paragraph®® deals with the
retreat and explains in more detail and specificity the second sentence of the first paragraph,

i.e. the escape of the AFRC forces from the Freetown peninsula. The Trial Chamber is

" AFRC Trial Judgement, para. 1656 [footnotes omitted).
™ Reply, para. 18 (c).

T AFRC Trial Judgement, para. 175 [footnotes omitted].
“ AFRC Trial Judgement, para. 176 [footnotes omitted).
” Response, Annex A.

" AFRC Trial Judgement, para. 176 [footnotes omitted).
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therefore satisfied that this fact is sufficiently distinct, concrete and identifiable; is not extracted

in a misleading manner and satisfies the criteria for judicial notice.

52. However, the Trial Chamber notes that it has already taken judicial notice of the fact
that “President Kabbah's government returned to power in Sierra Leone in March 1998”
pursuant to Rule 94(A).*' The Trial Chamber considers that it is inappropriate to take judicial
notice of the same fact again pursuant to Rule 94(B). The above sentence is therefore deleted

from proposed Fact 5.

53.  Proposed Fact 6 states:

When SAJ Musa learned about Koroma's decision - that the AFRC soldiers should
be subordinate to RUF command as part of the plan to recapture Kono District - he
was furious. He would not accept the notion that untrained RUF fighters could be
in charge of former soldiers, and insisted that the purpose of his group was to
reinstate the army and that the RUF could not lead such a mission.*

In addition, before the operation to recapture Kono took place, a dispute erupted
over command and control issues resulting in hostilities between the two factions
and the deaths of several fighters. As a result, SA] Musa, and a significant number of
AFRC troops loyal to him, opted not to participate in or support the operation.*’

54. The Prosecution objects to this fact, submitting that the Defence has only referred to the
relevance in general terms and that the fact is only tangentially relevant or relevant in part.*
The Trial Chamber disagrees, as this fact deals with the relationship between two of the major

warring factions in the armed conflict.

55.  Trial Chamber considers that taking judicial notice of Fact 6 would promote judicial
economy while causing no undue prejudice to the Prosecution. The Trial Chamber is satisfied
that this fact is sufficiently distinct, concrete and identifiable; is not extracted in a misleading

manner and satisfies the criteria for judicial notice.

56.  Proposed Fact 7, as amended by the Defence Reply,” states:

81 Prosecutor v. Taylor, SCSL-03-01-T-370, Decision on the Prosecution Motion for Judicial Notice, 7 December
2007, Annex A, Fact E.

2 AFRC Trial Judgement, para. 180 [footnotes omitted).

8 AFRC Trial Judgement, para. 181 [footnotes omitted].

% Response, para. 17.

¥ Reply, para. 18 (e).
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When Johnny Paul Koroma departed for Kailahun District in March 1998, he was
given to believe that he would be welcome there by the RUF. However, when he
arrived in Kailahun he encountered a hostile RUF leadership. He was arrested by
Sam Bockarie, Issa Sesay and other RUF fighters. He was then stripped and
searched for diamonds and his wife was sexually assaulted. Bockarie placed Koroma
under house arrest in Kagama village near Buedu where he remained until mid

1999 2

57. The Prosecution submits that by omitting two sentences contained in para. 185 of the
AFRC Trial Judgement, the originally proposed Fact 7 was misleading.” In addition it submits
that the proposed fact is not clear as the last sentence of the original proposed fact made a
reference to the Indictment period of the AFRC case.® In its Reply the Defence agreed to
delete the last sentence of the originally proposed fact.¥ The Trial Chamber therefore finds
that proposed Fact 7, as amended, is not misleading and now is sufticiently distinct, concrete
and identifiable, not extracted in a misleading manner and considers that taking judicial notice
of this fact would promote judicial economy, while causing no undue prejudice to the

Prosecution and therefore satisfies all the criteria for judicial notice.

58. Proposed Fact 8, as amended by the Defence Reply,” states:

At a meeting in Koinadugu District, various AFRC commanders met with SA] Musa
to discuss the future and develop a new military strategy. The commanders agreed
that the troops who had arrived from Kono District should act as an advance troop
which would establish a base in north western area Sierra Leone in preparation for

an attack on Freetown. The purpose was to “restore the Sierra Leone Army”.”!

% AFRC Trial Judgement, para. 188.

%7 Response, para. 18, Annex A, Fact 7. The originally proposed Fact 7, which was based on paras 185 and 188 of
the AFRC Trial Judgement, did not refer to the following two sentences ot para. 185: “The majority of AFRC
fighting forces remained in Kono District alongside the RUF troops. Although the AFRC were subordinate to the
RUE, there was cooperation between them and the two factions planned and participated in joint operations.”

3 Response, para. 16, Annex A, Fact 7. The last sentence of this fact originally stated: “Koroma did not have any
contact whatsoever with any of his former associates during the remaining period covered by the indictiment.”, see
Motion, Annex A, Fact 7. The passage omitted trom para. 188 of the AFRC Trial Judgement states: “No evidence
was adduced suggesting that Koroma had any form of contact whatsoever with any of his former associates during
the remaining period covered by the Indictment.”

5 Reply, para. 18 (e).

" Reply, para. 18 (f).

" AFRC Trial Judgement, paras 190, 379 [footnotes omitted).
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59. In response to the Prosecution’s submission that the last sentence of the originally
proposed Fact 8 was misleading,” the Defence has amended the proposed Fact 8 in accordance

with paragraph 190 of the AFRC Trial Judgement.”

60. The Trial Chamber finds that the amended proposed Fact 8 is now sufficiently distinct,
concrete and identifiable, and that the Defence has not obscured the principal facts by
submitting an entire paragraph rather than a specific fact it seeks to have judicially noticed, and

that the criteria for judicial notice are satisfied.

61. Proposed Fact 9 states:

From Colonel Eddie Town, in or around September 1998, AFRC troops staged a

number of attacks on ECOMOG positions to supplement their dwindling stocks of

‘e I}
arms and ammunition.”

62.  The Prosecution objects to this fact, submitting that the Defence has only referred to the
relevance in general terms and that the fact is only tangentially relevant or relevant in part.”
The Trial Chamber finds that proposed Fact 8 is relevant to the instant case as it deals with the
arms supply of one of the major rebel groups operating in the armed contlict in Sierra Leone.
The Trial Chamber is therefore satisfied that this fact is sufficiently clear and satisties the

criteria for judicial notice.

63. Proposed Fact 10 states:

In October 1998, following an armed clash with Dennis Mingo, SA] Musa left
Koinadugu District to join the advance team and prepare for an attack on Freetown.
SAJ Musa did not follow the same route taken by the advance teams in his journey
to the west.”

64. Again the Prosecution objects to this fact, submitting that the Defence has only referred
to the relevance in general terms.”” The Trial Chamber finds that this proposed Fact is relevant

as it deals with the relationship between two senior officers of the two main warring factions in

°* Response, para. 16.

7 Reply, para. 18 (f).

** AFRC Trial Judgement, paras 193, 384 [tootnotes omitted].
"% Response, para. 17.

" AFRC Trial Judgment, para. 197[footnotes omitted].

" Response, para. 17.
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the armed contlict in Sierra Leone. The Trial Chamber is theretore satistied that this tact is

sufficiently clear and satisfies the criteria for judicial notice.

65. Proposed Fact 11 states:

Upon his arrival in ‘Colonel Eddie Town' in November 1998, SA] Musa assumed
command. He emphasised his disenchantment with the RUF and stressed that it
was vital that his troops arrive in Freetown before the RUF. SA] Musa rcorganised
the troops and began the advance towards Freetown. The troops passed through the
villages of Mange, Lunsar, Masiaka and Newton before arriving in Benguema in the
Western Area in December 1998. Throughout the advance, the troops withstood
frequent attacks by ECOMOG.”

66. The Trial Chamber considers that taking judicial notice of Fact 11 would promote
judicial economy without causing undue prejudice to the Prosecution. The Trial Chamber
disagrees that this fact is not relevant to the case,” as it deals with the organisation of one of
the major warring factions in Sierra Leone. The Trial Chamber is therefore satistied that this
fact is relevant, sutficiently distinct, concrete and identifiable and satisfies the criteria for

judicial notice.

67. Proposed Fact 12 states:

On one occasion during the advance, SA] Musa and the AFRC troops heard the
British Broadcasting Corporation {(BBC) interview Sam Bockarie over the radio.
Bockarie revealed the position of the AFRC fighting forces and explained that it was
RUF troops who were approaching Freetown. Soon atter, ECOMOG bombarded
the area. Musa immediately contacted Sam Bockarie, insulted him and told him
that he had no right to claim that the troops approaching Freetown were RUF
troops.'®

68. The Prosecution objects to this fact, submitting that the Defence has only reterred to the
relevance in general terms.'” The Prosecution further argues that this fact goes to a central

' The Trial Chamber is satistied thar this fact is relevant, sufficiently distinct,

issue of the case.
concrete and identifiable, not extracted in a misleading manner and considers that taking
judicial notice of this fact would promote judicial economy, while causing no undue prejudice

to the Prosecution. Fact 12 therefore satisties all the criteria for judicial notice.

" AFRC Trial Judgement, para. 198 [footnotes omitted].
" See Response, para. 17.

'™ AFRC Trial Judgement, para. 200 [footnotes omitted].
! Response, para. 17.

—
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09. Proposed Fact 13 states:

On 23 December 1998, shortly atter the arrival in Benguema, SA] Musa was killed
in an explosion during an attack on an ECOMOG weapons depot.'™

70. The Prosecution argued that proposed Fact 13 goes to a central issue of the case.'™ The
Trial Chamber is satisfied that this fact is relevant, sufficiently distinct, concrete and
identifiable, not extracted in a misleading manner and considers that taking judicial notice of
this fact would promote judicial economy, while causing no undue prejudice to the

Prosecution. Fact 13 therefore satisfies all the criteria for judicial notice.

71. Proposed Fact 14 states:

Following the death of SAJ Musa, the troops reorganised. On 5 January 1999, the
Accused Brima gathered the troops in Allen Town and told them the time had
come to attack Freetown. On 6 January 1999, they invaded Freetown.'”

72. In relation to this proposed fact the Prosecution argued once again that it goes to a
central issue of the case.'® The Trial Chamber is satisfied that this fact is relevant, sufficiently
distinct, concrete and identifiable, not extracted in a misleading manner and considers that
taking judicial notice of this fact would promote judicial economy, while causing no undue

prejudice to the Prosecution and therefore satisfies all the criteria for judicial notice.

73.  Proposed Fact 15 states:

Following heavy assaults from ECOMOG, the troops were forced to retreat from
Freetown. This failure marked the end of the AFRC offensive as the troops were
running out of ammunition. While the AFRC managed a controlled retreat,
engaging ECOMOG and Kamajor troops who were blocking their way, RUF
reinforcements arrived in Waterloo. However, the RUF troops were either unwilling
or unable to provide the necessary support to the AFRC troops.'”’

74. The Prosecution submits that proposed Facts 15 goes to a central issue of the case as it

deals with the relationship between the AFRC and RUF during the 1999 Freetown attack.'®

" Response, para. 7, para. 24.

0% AFRC Trial Judgment, para. 201 [foornotes omitted).

'™ Response, para. 7, footnote 24.

5 AFRC Trial Judgement, paras 202, 398 [footnotes omirtted).
1% Response, para. 7, footnote 24.

"™ AFRC Trial Judgement, para. 206 [footnotes omitted].

"™ Response, para. 7, footnote 24.

-~
—
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The Trial Chamber, by majority, Justice Doherty dissenting, is satistied that this tact is relevant,
sutficiently distinct, concrete and identifiable, not extracted in a misleading manner and
considers that taking judicial notice of this tact would promote judicial economy, while causing

no undue prejudice to the Prosecution and therefore satisfies all the criteria for judicial notice.

FOR THE ABOVE REASONS

GRANTS THE MOTION in part, and takes judicial notice of the facts listed in the Annex to

this Decision and

DENIES the remainder of the Motion.

Justice Doherty appends a Separate and partly Dissenting Opinion.

Done at The Hague, The Netherlands, this 23" day of March 2009.

Justice Teres oh:?rty Justice Richard Lussiek——=>  Justice Julia Sebutinde
Presiding Judge

It R

[Seal c;:fjtlleSpeCqu

e
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PGS

ANNEX A

Fact | AFRC

Para

Adjudicated Fact

1 169

As the founders of the AFRC belonged to the Sierra Leone Army and
therefore had been fighting the RUF since 1991, the coalition between the
two factions following the 1997 coup was not based on longstanding
common interests. Both factions officially declared that they were joining
forces to bring peace and political stability to Sierra Leone. On 18 June 1997,
the RUF issued an official apology to the nation for its crimes and went on to
praise Johnny Paul Koroma's Government.

4 1656

The Supreme Council did not have the collective ability to effectively control
the military, as the military retained its own distinct chain of command and
organisational structure

5 175,
176

Soon after the Conakry Accord was signed, hostilities resumed. ECOMOG
forces attacked Freetown on 13 and 14 February 1998. The AFRC forces
were not able to hold their positions and escaped through the Freetown
peninsula.

The retreat from Freetown was uncoordinated and without any semblance of
military discipline. AFRC soldiers and RUF fighters tled with their families
using either civilian cars or army vehicles. The fleeing troops passed through
the villages of Lumley, Goderich, York and Tumbo. From Tumbo they
crossed Yawri Bay to Fo-gbo. They then proceeded to Newton and Masiaka
(Port Loko District). It took three to four days for the troops to reach
Masiaka. This period is often referred to as “the intervention”.

6 180,
181

When SAJ] Musa learned about Koroma’s decision - that the AFRC soldiers
should be subordinate to RUF command as part of the plan to recapture
Kono District - he was furious. He would not accept the notion that
untrained RUF fighters could be in charge of former soldiers, and insisted
that the purpose of his group was to reinstate the army and that the RUF
could not lead such a mission.

In addition, before the operation to recapture Kono took place, a dispute
erupted over command and control issues resulting in hostilities between the
two factions and the deaths of several fighters. As a result, SA] Musa, and a
significant number of AFRC troops loyal to him, opted not to participate in
or support the operation.

7 188

When Johnny Paul Koroma departed for Kailahun District in 1998, he was
given to believe that he would be welcome there by the RUF. However, when
he arrived in Kailahun he encountered a hostile RUF leadership. He was
arrested by Sam Bockarie, Issa Sesay and other RUF fighters. He was then
stripped and searched for diamonds and his wife was sexually assaulted.
Bockarie placed Koroma under house arrest in Kagama village near Buedu
where he remained until mid 1999.

8 190,
3179

At a meeting in Koinadugu District, various AFRC commanders met with
SAJ Musa to discuss the future and develop a new military strategy. The
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commanders agreed that the troops who had arrived from Kono District
should act as an advance troop which would establish a base in north western
area Sierra Leone in preparation for an attack on Freetown. The purpose was
to “restore the Sierra Leone Army”.

9

193,
384

From Colonel Eddie Town, in or around September 1998, AFRC troops
staged a number of attacks on ECOMOG positions to supplement their
dwindling stocks of arms and ammunition

10

197

In October 1998, following an armed clash with Dennis Mingo, SA] Musa
lett Koinadugu District to join the advance team and prepare for an attack on
Freetown. SA] Musa did not follow the same route taken by the advance
teams in his journey to the west

11

198

Upon his arrival in ‘Colonel Eddie Town’ in November 1998, SA] Musa
assumed command. He emphasised his disenchantment with the RUF and
stressed that it was vital that his troops arrive in Freetown before the RUF.
SAJ] Musa reorganised the troops and began the advance towards Freetown.
The troops passed through the villages of Mange, Lunsar, Masiaka and
Newton before arriving in Benguema in the Western Area in December

1998. Throughout the advance, the troops withstood frequent attacks by
ECOMOG.

12

200

On one occasion during the advance, SA] Musa and the AFRC troops heard
the British Broadcasting Corporation (BBC) interview Sam Bockarie over the
radio. Bockarie revealed the position of the AFRC fighting forces and
explained that it was RUF troops who were approaching Freetown. Soon
after, ECOMOG bombarded the area. Musa immediately contacted Sam
Bockarie, insulted him and told him that he had no right to claim that the
troops approaching Freetown were RUF troops

13

On 23 December 1998, shortly after the arrival in Benguema, SA] Musa was
killed in an explosion during an attack on an ECOMOG weapons depot

14

Following the death of SA] Musa, the troops reorganised. On 5 January 1999,
the Accused Brima gathered the troops in Allen Town and told them the
time had come to attack Freetown. On 6 January 1999, they invaded
Freetown

15

Following heavy assaults from ECOMOG, the troops were forced to retreat
from Freetown. This failure marked the end of the AFRC offensive as the
troops were running out of ammunition. While the AFRC managed a
controlled retreat, engaging ECOMOG and Kamajor troops who were
blocking their way, RUF reinforcements arrived in Waterloo. However, the
RUF troops were either unwilling or unable to provide the necessary support

to the AFRC troops.
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SEPARATE AND PARTLY DISSENTING OPINION OF JUSTICE TERESA DOHERTY

I Tagree with the conclusions of my learned colleagues in this Decision, with the exception
of two issues: (A) that the decision should have reasoned more clearly why the Trial Chamber
exercised its discretion to judicially notice adjudicated facts that may go to a “central issue” of

the case, and (B) the admission of proposed Fact 15.

A. Centrality of the Issue

2. Whether a proposed adjudicated fact goes to issues central to the present case is a
relevant factor to be considered in determining whether the Trial Chamber should exercise its

discretion to judicially notice such fact.'”

3. The Prosecution has argued that several Facts relate to central issues in this case.''® The
majority has addressed this issue in its Decision, and nothing in this separate or dissenting
opinion should suggest otherwise but, in my opinion, this element should have been further
addressed in more detail. This specific element falls within the discretion of the Trial Chamber
and the parties should be able to comprehend the specific reasoning for a discretionary
decision. In this regard I am reminded by the Appeals Chamber Decision that unambiguously
states that a Trial Chamber should “provide a reasoned opinion that, among other things,
indicates its view on all those relevant factors that a reasonable Trial Chamber would have
been expected to take into account before coming to a decision.”'"! Therefore, [ feel obliged to

elaborate in more detail on this particular element.

4. In relation to the substantive issue itself, the question that arises is: what is a central
issue! I note that there are three different aspects in the established test for judicial notice of
adjudicated facts'"”: First, the fact has to be relevant. Secondly, and to be understood more

narrowly than relevance, the Chamber may exercise its discretion even when a fact is “central”

1% See Majority Decision, para. 34.

" See Majority Decision, para. 33.

""" Prosecutor v. Taylor, SCSL030L-T (AC), Decision on Prosecution Appeal Regarding the Decision Concerning
Protective Measures of Witness TF1-168, 17 October 2008, paras 18. 19; see also Prosecutor v. Krajisnik, I T-00-39-A,
Judgement (AC), 17 March 2009, para. 139.
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to the case. Thirdly, the Chamber has no discretion, and must dismiss a fact that goes to the
acts and conduct of the accused. I therefore note that a “central issue” is more than merely
relevant but does not extend to the actual acts and conduct of the accused. What is “central”
depends on the individual case itself and that is why the determination falls within the

discretion of a Chamber.

5. The Prosecution notes that a central issue in the instant case is the relationship between
the AFRC and the RUF, concerted action between them culminating in the attack on
Freetown in January 1999, and the relationship between the two groups and the Accused.'”

The Defence agrees with the Prosecution.'"*

6. I note that the Prosecution opposes most, if not all, of the facts on the ground that the
relationship between the AFRC and the RUF and more specifically, SA] Musa and senior
members of the RUF, are central to the case. The Chamber must determine the right balance
and assess whether those facts are central and, therefore, should not be judicially noticed but

be determined on the evidence presented at trial.

7. However, a perusal of the Indictment, the Case Summary and the Prosecution Pre-Trial
Brief indicate that the relationship between SAJ Musa and members of the RUF are not a
central issue in this case. The facts geographically and temporally fall into a period that is not
charged in the indictment, and therefore it can be said that the relationship between SA] Musa
and members of the RUF is not the main point that needs to be proven in this case, but is still
important enough to bring a contextual understanding of the facts in this case. Therefore, the
proposed facts are relevant, but are not sufficiently central to preclude the Chamber from

exercising its discretion.

8. Therefore, I concur with the conclusions of the majority, with the exception hereunder,

but would have added a brief reasoning for the exercise of the Trial Chamber’s discretion.

"> See Majority Decision, para. 26.
1 Response, paras 5, 7.
'"* Reply, para. 14.
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B. Dissent on Fact 15

9. 1 have to dissent from the conclusion reached by my learned colleagues in relation to

proposed Fact 15, specifically the last sentence'"”.

10.  In that regard it should be noted that this fact was taken from the section of the AFRC
Trial Judgement entitled “Context”. The Fact is only based on a conclusion made by the
military expert Col. Iron in his expert report which was tendered by the Prosecution in the
AFRC case."® Further, it should be recalled that in the AFRC case the Trial Chamber did not
specifically address the involvement of the RUF in the Freetown attack, as the pleading of a
joint criminal enterprise between members of these two factions was dismissed on the grounds

of a defective pleading.'”’

I1.  Furthermore, unlike the other proposed facts the AFRC Trial Judgement, did not

otherwise address the involvement of the RUF in the 1999 Freetown attack in detail.

12.  Finally, I note that the prior Defence team agreed that the RUF was involved in the
Freetown attack.'® The current Defence team now appears to qualify this agreed fact and
submits in its Reply that this fact does not tie it to any “grand conclusion”.'"” 1 consider that
this shows that the issue raised in Fact 15, i.e. the exact involvement of the RUF in the 1999

Freetown attack, is a central issue in this case.

13, For the above reasons, it is my considered opinion that it would have been preferable not
to add a rebuttable presumption to specific issues raised in this sentence of proposed Fact 15,
but to determine it on the evidence adduced in this case alone. For those reasons [ would have

not admitted proposed Fact 15.

"> The last sentence states “However, the RUF troops were either unwilling or unable to provide the necessary
support to the AFRC troops”

"> See AFRC Trial Judgement, para. 206, footnote 351.

""" AFRC Trial Judgement, para. 85.

"8 SCSL-03-01-PT-277, Joint Filing by the Prosecution and Defence Admitted Facts and Law, 26 April 2007,
Agreed Fact 31,

" Reply, para. 15.
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Done at The Hague, The Netherlands, this 23" day of Month 2009
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I. Introduction
l. On 19 February 2009, the Prosecution filed a Response to the Defence Application for
Judicial Notice of Adjudicated Facts from the AFRC Trial Judgement Pursuant to Rule
94(B), (“Response”), wherein it objected to the admission of all 15 adjudicated facts on the
basis that the admission of the facts would be contrary to the interests of justice, would not
promote judicial economy, and because the underlying criteria for taking judicial notice of
adjudicated facts have not been met.'
2. The Prosecution’s Response is without merit for the following reasons:
a) The Response fails to acknowledge that the adjudicated facts are largely based on the
testimony of its own evidence in the AFRC case;
b) The Prosecution would not be unduly disadvantaged by the admission of the facts at this
stage of the proceedings;
c) The Prosecution seeks to put undue restrictions on the Trial Chamber’s discretion; and
d) The Prosecution’s arguments are internally inconsistent.
3. In light of some of the Prosecution’s objections, the Defence however specifies in paragraph
18 of this Reply, slight reformulations or amendments of Facts 1, 3, 5, 7 and 8 of the

proposed adjudicated facts, should the Trial Chamber be inclined to consider them.

I1. Submissions

The Prosecution is not disadvantaged by the admission of adjudicated facts

4. The Prosecution incorrectly states that the adjudicated facts selected from the AFRC
Judgement are “evidence of the Defence”> A perusal of the transcript and especially the
transcript references in the AFRC Judgment however makes it very clear that the facts as
adjudicated therein were based primarily on the testimony of Prosecution witnesses.” It is

therefore curious that the Prosecution should find the evidence of its own witnesses in a

' Prosecutor v. Taylor, SCSL-03-01-T-738, Public with Annex A, Prosecution Response to Defence Application for
Judicial Notice of Adjudicated Facts from the AFRC Trial Judgement Pursuant to Rule 94(B), 19 February 2009
(*"Response”).

: Response, para. 6.

? Fact 1: Exhibits P-61 and P-77; Fact 2: TF1-045, TF1-334, Gibril Massaquoi and George Johnson; Fact 3: Gibril
Massaquoi; Fact 4: TF1-184 and Gibril Massaquoi; Fact 5: Exhibits P-36 and P-57, TF1-334, George Johnson and
Col. Richard Iron; Fact 6: TF1-184, TF1-153 and George Johnson; Fact 7: TF1-334, TF1-045, TF1-153 and George
Johnson; Fact 8: TF1-184, TF1-334 and George Johnson; Fact 9: TF1-334 and George Johnson; Fact 10:
unspecified; Fact 11: George Johnson; Fact 12: TF1-334; Fact 13: unspecified; Fact 14: TF1-334 and George
Johnson; Fact 15: Exhibit P-36 and Col. Richard Iron.

SCSL-03-01-T 2 24 February 2009
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previous trial - some of whom were called to testify again in this trial - objectionable, even if
the evidence in this trial is broader or more expansive. The Defence submits that there would
be no harm to the Prosecution’s case if the previous testimony of its witnesses, as adjudicated
i the AFRC Judgement, were given a “presumption of accuracy” in this trial; unless of
course, the Prosecution is now advancing a different account.

5. While admittedly, the Prosecution needs to tailor its case against a particular accused person
before the court, one of the twin purposes of the doctrine of judicial notice is to create
consistency of case law.* This and the other twin purpose - judicial economy - need only be
balanced against the Accused’s right to a fair trial.’

6. The Defence observes that none of the decisions cited by the Prosecution to support its
argument on trial fairness and prejudice were made in the context of adjudicated facts.®
Rather, the statements were made in relation to the admission of evidence during the
Prosecution’s own case, when the imperative that the Prosecution be treated fairly is of
greater significance. In this instance, the Prosecution has had every opportunity to present
evidence, both documentary and oral, and the admissibility of that evidence has been fairly
determined. Thus, it is of no detriment to the Prosecution if the adjudicated facts are now
admitted with a rebuttable presumption of accuracy.

7. Atall times, the Prosecution must prove its case beyond a reasonable doubt. The standard of
proof required to establish guilt beyond a reasonable doubt is obviously higher than the
standard of proof required to challenge adjudicated facts that may be given a rebuttable
presumption of accuracy.” The Prosecution concede that a certain volume of evidence has
already been led in respect to the issues contained in the proposed adjudicated facts.® This
evidence could be used to challenge any rebuttable presumption created. Therefore, the
Prosecution is not prejudiced by the admission of these adjudicated facts even though it has

essentially closed its case.

* Prosecutor v. Ntakirutimana, ICTR-96-10-T and ICTR-96-17-T, Decision on the Prosecutor’s Motion for Judicial
Notice of Adjudicated Facts, 22 November 2001, para. 28 (“Ntakirutimana Decision”)

* Thid.

® Response, para. 4.

" See Response, para. 12.

¥ Response, para. 13.
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8. Furthermore, the admission of adjudicated facts at this stage does not require any mental
somersault on the part of the Trial Chamber.” While the Prosecution has presented the bulk of
its evidence, it is assumed that the Trial Chamber has not yet made a final determination on
the accuracy, credibility, or reliability of the Prosecution evidence; the Defence case may
impact its assessment in this regard. A presumption of accuracy for adjudicated facts is only
one more factor to consider when weighing all the evidence at the conclusion of the case.

9. The Prosecution complains of the Defence “delay” in filing its application for adjudicated
facts."’ However, the Defence reiterates that Rule 94(B) imposes no restrictions as to which
stage in the proceedings an adjudicated facts motion should be brought. To the degree that
the stage in the proceedings is a discretionary factor against admission and some explanation
is warranted, the Defence submits that these adjudicated facts will help form the basis of the
Defence case; the Defence case has yet to begin. The Defence had initially hoped to wait and
do a joint filing of adjudicated facts from the AFRC and RUF judgements, but as the RUF
judgement and appeal filings were pushed further and further back, the Defence decided to
go ahead with this application.

10. In regard to the stage of the proceedings, the Prosecution erroneously states that the
Hadzihasanovic and Ntakirutimana cases do not assist the Defence.!! In fact, in
Hadzihasanovic, the Trial Chamber partially granted the Defence application and admitted
39 adjudicated facts, despite considering that both the Prosecution and Defence had finished
presenting their cases (the rest of the facts were dismissed on other grounds).'? Additionally,
in Ntakirutimana, only one of seven proposed adjudicated facts was dismissed on the basis
that taking judicial notice of the issue would not assist judicial economy." Furthermore, in
generally considering the issue the Trial Chamber decided that they were “not inclined to
view judicial notice as significantly influencing judicial economy” because the case itself
was short — only 27 trial days for the Prosecution case and one month scheduled for the

4
Defence case.'

s Response, para. 13.

0 Response, para. 10.

" Response, para. 11.

"* Prosecutor v. Hadzikasanovic and Kubura, IT-01-47-T, Decision on Judicial Notice of Adjudicated Facts
Following the Motion Submitted by Counsel for the Accused Hadzihasanovic and Kubura on 20 January 2005, 14
April 2005.

'* Ntakirutimana Dectsion, para. 52

" Ibid, para. 31.
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11. Consequently, because the Prosecution is not prejudiced by the admission of adjudicated
facts which would establish a rebuttable presumption of accuracy for findings based on
testimony of its own witnesses in another proceeding before this Tribunal, and because the
stage of the proceedings would still allow the Prosecution to call rebuttal evidence and/or
cross-examine Defence witnesses on these facts, the Trial Chamber should exercise its

discretion in favour of the Defence application.

The Prosecution’s objections to centrality and relevance have no basis

12. The Prosecution argues both that the proposed adjudicated facts go to issues central to the
present case'” and that some of the proposed adjudicated facts lack relevance.'® Obviously,
the proposed facts cannot be both “central” and “remotely connected” at the same time.

13. In reply to the substance of the objections, the Defence submits that there is no prohibition on
the admission of ‘central facts’ through judicial notice, save that, that is discretionary. With
respect to the relevance argument, the Defence submits that all of the facts objected to by the
Prosecution are relevant to the relationship between or command structure of the AFRC
and/or the RUF (Facts 6, 10, 11 and12), and the supply of arms/ammunition (Fact 9).

14. The relationship between the AFRC and the RUF, and any relationship between either of
those organizations and the Accused is certainly central to this case. That is precisely why it
makes judicial economy to admit previously adjudicated facts that go to some aspects of this
issue, so that it does not have to be addressed to a great extent in the Defence case. In that
event, the evidence already led by the Prosecution on this issue'’ could either be used to
rebut the presumption of accuracy of the adjudicated facts or to fill in additional and
contextual details. Even so, none of the proposed adjudicated facts discuss the relationship
between either of the organizations and the accused.

15. To the extent this Defence team stands by the Agreed Facts of the previous Defence team,
Agreed Fact 31, which states “[o]n about 6 January 1999, inter alia, RUF and AFRC forces
attacked Freetown”, that does not tie the Defence to any grand conclusion.'® The admission

is simply a factual recognition that there may have been RUF elements that participated in

3 Response, paras. 7-9.

' Response, paras. 17.

7 Response, paras. 7 and 8.

"% See Response, para. 7, footnote 15.
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the AFRC attack on Freetown.'” It says nothing about what the RUF may have done as a
cohesive organization, or about whether or not the RUF sent reinforcements to Waterloo or
the Freetown environs in the days after the 6 January invasion, etc. Thus the proposed

adjudicated facts from the AFRC Judgement are not in contradiction with this Agreed Fact.

Reformulations or clarifications in light of Prosecution objections

16. The Prosecution complains that the proposed adjudicated facts as stated mix principal and
accessory facts.”® The Defence disagrees that the mixed nature of these adjudicated facts and
the fact that they are written in paragraphs makes them inappropriate for purposes of judicial
notice. The facts are sufficiently clear, and the paragraph format allows the principal facts to
be understood in context.

17. In relation to Fact 7, which does arguably contain a vague phrase, “the remaining period
covered by the indictment”, the Defence would not be opposed to amending it to clarify the
date of the remaining period of the AFRC Indictment, which was January 2000. However,
based on Prosecution objections set out below, the Defence agree to take out the last sentence
of Fact 7 completely.

18. The Prosecution further complains that Facts 1, 2, 3, 5, 7, and 8 are formulated in a way that
is misleading and tenditious.?' The Defence disagrees that the proposed adjudicated facts are
purposefully misleading or tenditious, but in light of the Prosecution’s objections would
amend some of the facts as follows, if the Trial Chamber deems it necessary.

a. Fact 1 — Amend to include the final line of paragraph 169 of the AFRC Judgement,
which states: “On 18 June 1997, the RUF issued an official apology to the nation for its
crimes and went on to praise Johnny Paul Koroma’s government.”

b. Fact 2 - Do not amend. Of course, there is evidence on record to show that the AFRC
and RUF cooperated, but to what degree and on what basis, the Defence intend to
challenge in its Defence case. It is a fact, however, that the AFRC and RUF relations
deteriorated over time, and the specifics contained in Fact 2 are evidence of this split.

¢. Fact3 - Amend to include the word “closely”. There is no need to include the phrase

“the available evidence suggests”, as of course the fact is based on the evidence before

¥ See also, eg., cross-examination of TF1-371.
20 Response, para. 16 (specifically referencing Facts 1, 5, 6, and 8).
2 Response, para. 18 and Annex A.
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the AFRC Trial Chamber. If there is evidence to the contrary on record in the Taylor
case, that will be used to rebut the presumption of accuracy. Thus, Fact 3 may be
amended to read: “The RUF and AFRC were allied in one Government and worked
closely together during the AFRC period, but the individuals continued to 1dentify
themselves as either RUF or SLA and at an organizational level, separate commanders
for each group co-existed in the Districts.”

d. Fact 5 — Amend such that Fact 5 encompasses paragraphs 175 and 176 from the AFRC
Judgement verbatim. However, if adopted verbatim, the Defence notes that the
sentence “The government of former President Kabbah was reinstated in March 1998”
would be included; this fact was judicially noted by the Trial Chamber in the AFRC
Judgment and as such may not be a proper candidate for an adjudicated facts filing.
Thus, the Defence leaves the inclusion of this sentence up to the Trial Chamber,
requesting that the rest of the two paragraphs be judicially noted either way..

e. Fact 7 — Amend to strike the first sentence’ and include the facts regarding the search
for diamonds and the sexual assault on his wife. As noted above, further amend to
strike the last sentence. Thus, Fact 7 should read: “When Johnny Paul Koroma
departed for Kailahun District in 1998, he was given to believe he would be welcomed
there by the RUF. However, when he arrived in Kailahun, he encountered a hostile
RUF leadership. He was arrested by Sam Bockarie, Issa Sesay and other RUF fighters.
He was then stripped and searched for diamonds and his wife was sexually assaulted.
Bockarie placed Koroma under house arrest in Kagama village near Buedu where he
remained until mid-1999.”

/. Fact 8 — Amend to strike the last sentence.

II1. Conclusion
19. The Defence persists with its plea for the Trial Chamber to exercise its discretion to

Judicially note the 15 adjudicated facts from the AFRC Judgement. This will promote

* The Defence submit that both the Prosecution and Defence interpretation of “Within three days of his arrival in
Koidu Town, around 4 March 1998, Johnny Paul Koroma (“JPK”) departed for Kailahun” could be correct based on
the context of paragraph 188 in the AFRC Trial Judgement. Because it is not clear whether JPK arrived in Koidu
Town around 4 March and left three days later, or whether JPK arrived in Koidu Town around 1 March and left on 4
March, the Defence finds that the interpretation of this fact is not clear and agrees to remove it from consideration.
However, to give the rest of the Fact some temporal reference, the Defence will simply refer to March 1998.

SCSL-03-01-T 7 24 February 2009
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judicial economy and consistency of case law, without prejudicing the Prosecution,
especially considering that most of the facts are based on prior testimony of Prosecution
witnesses.

20. To the extent that the Trial Chamber considers and agrees with the Prosecution’s objections

to certain facts, the Defence would agree to the amendments or reformulations as described

above in paragraph 18.

&Wmlly Submitted,

Suss (rercan

Courtenay Griffiths, Q.C.
Lead Counsel for Charles G. Taylor

Dated this 24® Day of February 2009
The Hague, The Netherlands

SCSL-03-01-T 8 24 February 2009




10075
220

Table of Authorities

Prosecutor v. Taylor

Prosecutor v. Taylor, SCSL-03-01-T-738, “Public with Annex A, Prosecution Response to
Defence Application for Judicial Notice of Adjudicated Facts from the AFRC Trial Judgement
Pursuant to Rule 94(B)”, 19 February 2009

ICTY
Prosecutor v. Hadzihasanovic and Kubura, 1T-01-47-T, “Decision on Judicial Notice of
Adjudicated Facts Following the Motion Submitted by Counsel for the Accused Hadzihasanovic

and Kubura on 20 January 2005”, 14 April 2005. Internet:
hitp:/sim.law.vu.nl/sim/caselaw/tribunalen.nst/6¢3f0d528619bt3cc12571b500329d62/1 ¢12ae9¢2c49057c 12571 fel
04bed7e?OpenDocument

ICTR
Prosecutor v. Ntakirutimana, ICTR-96-10-T and ICTR-96-17-T, “Decision on the Prosecutor’s

Motion for Judicial Notice of Adjudicated Facts”, 22 November 200l. Internet
hetp://sim law.uu nl/sim/caselaw/tribunalen.nsf/ae8b14e4811c6b7¢12571 b5003803bb/7154a8722¢8751c0c1 2571 e
004fa3a6?0OpenDocument

SCSL-03-01-T 9 24 February 2009




ey

B oo 100764
- RSIER i
o L 03-C1— P) RE CEIVEADLEONE |

éé*? . ) ’ AGEMENT j
(95667545 29MaY 207 {

OFFICE OF THE PROSECUTOR
Freetown — Sierra Leone

Before: Justice Julia Sebutinde, Presiding

Justice Richard Lussick

Justice Teresa Doherty

Justice El Hadji Malick Sow, Alternate Judge
Acting Registrar: Mr. Herman von Hebel

Date filed: 29 May 2007

THE PROSECUTOR Against Charles Taylor

Case No. SCSL-03-01-PT

PUBLIC

PROSECUTION’S SECOND AMENDED INDICTMENT

Office of the Prosecutor: Defence Counsel for Charles Taylor:

Mr. Stephen Rapp Mr. Karim A. A. Khan
Mr. Roger Sahota

Prosecutor v Taylor, SCSL.-03-01-PT




1008

THE SPECIAL COURT FOR SIERRA LEONE

CASE NO. SCSL- 2003- 01— PT
THE PROSECUTOR
Against

CHARLES GHANKAY TAYLOR also known as
DANKPANNAH CHARLES GHANKAY TAYLOR also known as
DANKPANNAH CHARLES GHANKAY MACARTHUR TAYLOR

SECOND AMENDED INDICTMENT

The Prosecutor, Special Court for Sierra Leone, under Article 15 of the Statute of the Special
Court for Sierra Leone (the Statute) charges:

CHARLES GHANKAY TAYLOR also known as
(aka) DANKPANNAH CHARLES GHANKAY TAYLOR
aka DANKPANNAH CHARLES GHANKAY MACARTHUR TAYLOR

with CRIMES AGAINST HUMANITY, VIOLATIONS OF ARTICLE 3 COMMON
TO THE GENEVA CONVENTIONS AND OF ADDITIONAL PROTOCOL II and
OTHER SERIOUS VIOLATIONS OF INTERNATIONAL HUMANITARIAN LAW,
in violation of Articles 2, 3 and 4 of the Statute as set forth below:

THE ACCUSED

1. CHARLES GHANKAY TAYLOR aka DANKPANNAH CHARLES
GHANKAY TAYLOR aka DANKPANNAH CHARLES GHANKAY
MACARTHUR TAYLOR (the ACCUSED) was born on 27 or 28 January 1948 at
Arthington in the Republic of Liberia.
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2. From the late 1980’s the ACCUSED was the Leader or Head of the National Patriotic
Front of Liberia (NPFL), an organized armed group.

3. From 2 August 1997 until about 11 August 2003, the ACCUSED was the President of
the Republic of Liberia.

4, Paragraphs 1 through 3 are incorporated by reference in CHARGES below.

CHARGES

By his acts or omissions in relation to the below described events, the ACCUSED, pursuant
to Article 6.1. and, or alternatively, Article 6.3. of the Statute, is individually criminally

responsible for the crimes alleged below:

TERRORIZING THE CIVILIAN POPULATION

COUNT 1: Acts of Terrorism, a VIOLATION OF ARTICLE 3 COMMON TO THE
GENEVA CONVENTIONS AND OF ADDITIONAL PROTOCOL 11, punishable under
Article 3.d. of the Statute.

PARTICULARS

5. Members of the Revolutionary United Front (RUF), Armed Forces Revolutionary
Council (AFRC), AFRC/RUF Junta or alliance, and/or Liberian fighters, including
members and ex-members of the NPFL (Liberian fighters), assisted and encouraged
by, acting in concert with, under the direction and/or control of, and/or subordinate to
the ACCUSED, burned civilian property, and committed the crimes set forth below in
paragraphs 6 through 31 and charged in Counts 2 through 11, as part of a campaign to

terrorize the civilian population of the Republic of Sierra Leone.
Burning

6. Between about 30 November 1996 and about 18 January 2002, members of RUF,
AFRC, AFRC/RUF Junta or alliance, and/or Liberian fighters, assisted and

encouraged by, acting in concert with, under the direction and/or control of, and/or
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subordinate to the ACCUSED, engaged in widespread destruction of civilian property
by burning, including the following:

Kono District
7. Between about 1 February 1998 and about 31 December 1998, in various locations,
including Koidu, Tombodu or Tumbodu, Sewafe or Njaima Sewafe, Wendedu and

Bumpe;

Freetown and Western Area
8. Between about 21 December 1998 and about 28 February 1999, in locations

throughout Freetown, including Kissy and eastern Freetown and the Fourah Bay,
Upgun, State House, Calaba Town, Kingtom and Pademba Road areas of the city, and
Hastings, Goderich, Kent, Grafton, Wellington, Tumbo, Waterloo and Benguema in

the Western Area.

UNLAWFUL KILLINGS

COUNT 2: Murder, a CRIME AGAINST HUMANITY, punishable under Article 2.a. of

the Statute;
In addition, or in the alternative:

COUNT 3: Violence to life, health and physical or mental well-being of persons, in
particular murder, a VIOLATION OF ARTICLE 3 COMMON TO THE GENEVA
CONVENTIONS AND OF ADDITIONAL PROTOCOL II, punishable under Article 3.a.
of the Statute.

PARTICULARS

9, Between about 30 November 1996 and about 18 January 2002, members of RUF,
AFRC, AFRC/RUF Junta or alliance, and/or Liberian fighters, assisted and
encouraged by, acting in concert with, under the direction and/or control of, and/or
subordinate to the ACCUSED, throughout Sierra Leone, unlawfully killed an

unknown number of civilians, including the following:
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Kenema District
10.  Between about 25 May 1997 and about 31 March 1998, in various locations,

including Kenema town and the Tongo Fields area;

Kono District
11.  Between about 1 February 1998 and about 31 January 2000, in various locations,

including Koidu, Tombodu or Tumbodu, Koidu Geiya or Koidu Gieya, Koidu Buma,

Yengema, Paema or Peyima, Bomboa fuidu, Bumpe, Nimikoro or Njaima Nimikoro

and Mortema,

Kailahun District
12. Between about 1 February 1998 and about 30 June 1998, in various locations,

including Kailahun town;

Freetown and Western Area
13.  Between about 21 December 1998 and 28 February 1999, in locations throughout

Freetown, including the State House, Kissy, Fourah Bay, Upgun, Calaba Town, Allen
Town and Tower Hill areas of the city, and Hastings, Wellington, Tumbo, Waterloo

and Benguema in the Western Area.

SEXUAL VIOLENCE

COUNT 4: Rape, a CRIME AGAINST HUMANITY, punishable under Article 2.g. of the

Statute;

And:

COUNT 5: Sexual slavery, a CRIME AGAINST HUMANITY, punishable under Article
2.g. of the Statute;

In addition, or in the alternative:

COUNT 6: Outrages upon personal dignity, a VIOLATION OF ARTICLE 3 COMMON
TO THE GENEVA CONVENTIONS AND OF ADDITIONAL PROTOCOL 11,
punishable under Article 3.e. of the Statute.
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PARTICULARS

14. Between about 30 November 1996 and about 18 January 2002, members of RUF,
AFRC, AFRC/RUF Junta or alliance, and/or Liberian fighters, assisted and
encouraged by, acting in concert with, under the direction and/or control of, and/or
subordinate to the ACCUSED, committed widespread acts of sexual violence against

civilian women and girls, including the following:

Kono District
15.  Between about 1 February 1998 and about 31 December 1998, raped an unknown

number of women and girls in various locations, including Koidu, Tombodu or
Tumbodu, Wondedu and AFRC and/or RUF camps such as “Superman Ground”,
“Guinea Highway” and “PC Ground”; abducted an unknown number of women and
girls from various locations within the District, or brought them from locations

outside the District, and used them as sex slaves;

Kailshun District
16.  Between about 30 November 1996 and about 18 January 2002, raped an unknown

number of women and girls in locations throughout Kailahun District; abducted many
victims from other areas of the Republic of Sierra Leone, brought them to locations

throughout the District, and used them as sex slaves;

Freetown and Western Area
17.  Between about 21 December 1998 and about 28 February 1999, raped an unknown

number of women and girls throughout Freetown and the Western area, and abducted

an unknown number of women and girls and used them as sex slaves.

PHYSICAL VIOLENCE

COUNT 7: Violence to life, health and physical or mental well-being of persons, in
particular cruel treatment, 2 VIOLATION OF ARTICLE 3 COMMON TO THE
GENEVA CONVENTIONS AND OF ADDITIONAL PROTOCOL 11, punishable under
Article 3.a. of the Statute;

In addition, or in the alternative:
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COUNT 8: Other inhumane acts, a CRIME AGAINST HUMANITY, punishable under
Article 2.i. of the Statute.

PARTICULARS

18. Between about 30 November 1996 and about 18 January 2002, members of RUF,
AFRC, AFRC/RUF Junta or alliance, and/or Liberian fighters, assisted and
encouraged by, acting in concert with, under the direction and/or control of, and/or
subordinate to the ACCUSED, committed widespread acts of physical violence

against civilians, including the following:

Kono District
19. Between about 1 February 1998 and about 31 December 1998, mutilated and beat an

unknown number of civilians in various locations, including Tombodu or Tumbodu,
Kaima or Kayima and Wondedu. The mutilations included cutting off limbs and
other body parts and carving “AFRC” and “RUF” on the bodies of the civilians;

Kailahun District
20. Between about 30 November 1996 and about 18 January 2002, beat an unknown

number of civilians in locations throughout the District;

Freetown and Western Area

31.  Between about 21 December 1998 and about 28 February 1999, mutilated and beat an
unknown number of civilians in various areas of Freetown, including the northern and
eastern areas of the city, the Kissy area around the State House, Fourah Bay, Upgun
and the Kissy mental hospital, and Hastings, Wellington, Tumbo, Waterloo and
Benguema in the Western Area. The mutilations included cutting off limbs.

CHILD SOLDIERS

COUNT 9: Conscripting or enlisting children under the age of 15 years into armed forces or
groups, or using them to participate actively in hostilities, an OTHER SERIOUS
VIOLATION OF INTERNATIONAL HUMANITARIAN LAW, punishable under
Article 4.c. of the Statute.
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PARTICULARS

22.

Between about 30 November 1996 and about 18 January 2002, throughout the
Republic of Sierra Leone, members of RUF, AFRC, AFRC/RUF Junta or alliance,
and/or Liberian fighters, assisted and encouraged by, acting in concert with, under the
direction and/or control of, and/or subordinate to the ACCUSED, routinely
conscripted, enlisted and/or used boys and girls under the age of 15 to participate in
active hostilities. Many of these children were first abducted, then trained in AFRC
and/or RUF camps in various locations throughout the country, and thereafter used as

fighters.

ABDUCTIONS AND FORCED LABOUR

COUNT 10: Enslavement, a CRIME AGAINST HUMANITY, punishable under Article
2.c. of the Statute.

PARTICULARS

23.

Between about 30 November 1996 and about 18 January 2002, members of RUF,
AFRC, AFRC/RUF Junta or alliance, and/or Liberian fighters, assisted and
encouraged by, acting in concert with, under the direction and/or control of, and/or
subordinate to the ACCUSED, engaged in widespread and large scale abductions of

civilians and use of civilians as forced labour, including the following:

Kenema District

24,

Between about 1 July 1997 and about 28 February 1998, used an unknown number of
civilians living in the District as forced labor in various locations such as the Tongo

Fields area;

Kono District

25.

Between about 1 February 1998 and about 18 January 2002, abducted an unknown
number of civilians, and took them to various locations outside the District, or to

locations within the District such as AFRC and/or RUF camps, Tombodu or
Tumbodu, Koidu and Wondedu, and used them as forced labour;

PES
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Kailahun District
26.  Between about 30 November 1996 and about 18 January 2002, brought abducted

civilian men, women and children to various locations within the District and used

them and residents of the District as forced labour;

Freetown and Western Area
27.  Between about 21 December 1998 and about 28 February 1999, abducted an

unknown number of civilians, including a large number of children, from locations

throughout Freetown and the Western Area, and used them as forced labour.

LOOTING

COUNT 11: Pillage, a VIOLATION OF ARTICLE 3 COMMON TO THE GENEVA
CONVENTIONS AND OF ADDITIONAL PROTOCOL 11, punishable under Article 3.f
of the Statute.

PARTICULARS

28. Between about 30 November 1996 and about 18 January 2002, members of RUF,
AFRC, AFRC/RUF Junta or alliance, and/or Liberian fighters, assisted and
encouraged by, acting in concert with, under the direction and/or control of, and/or
subordinate to the ACCUSED, engaged in widespread unlawful taking of civilian
property, including the following:

Kono District
29. Between about 1 February 1998 and about 31 December 1998, in various locations,
including Koidu, Tombodu or Tumbodu and Bumpe;

Bombali District
30. Between about | February 1998 and about 30 April 1998, in various locations,

including Makeni,

Port Loko District
30A. Between about 1 February 1998 and about 30 April 1998, in various locations,

including Masiaka;
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Freetown and Western Area

31.

32.

Between about 21 December 1998 and about 28 February 1999, throughout Freetown
and the Western Area.

Paragraphs 4 through 31 are incorporated by reference in INDIVIDUAL CRIMINAL
RESPONSIBILITY below.

INDIVIDUAL CRIMINAL RESPONSIBILITY

33.

34.

The ACCUSED, by his acts or omissions, is individually criminally responsible
pursuant to Article 6.1. of the Statute for the crimes referred to in Articles 2, 3 and 4
of the Statute as alleged in this Amended Indictment, which crimes the ACCUSED
planned, instigated, ordered, committed, or in whose planning, preparation or
execution the ACCUSED otherwise aided and abetted, or which crimes amounted to
or were involved within a common plan, design or purpose in which the ACCUSED
participated, or were a reasonably foreseeable consequence of such common plan,

design or purpose.

In addition, or alternatively, pursuant to Article 6.3. of the Statute, the ACCUSED,
while holding positions of superior responsibility and exercising command and
control over subordinate members of the RUF, AFRC, AFRC/RUF Junta or alliance,
and/or Liberian fighters, is individually criminally responsible for the crimes

referred to in Articles 2, 3 and 4 of the Statute as alleged in this Amended Indictment.
The ACCUSED is responsible for the criminal acts of his subordinates in that he
knew or had reason to know that the subordinate was about to commit such acts or
had done so and the ACCUSED failed to take the necessary and reasonable measures

to prevent such acts or to punish the perpetrators thereof.

Dated 29 May 2007,

Freetown, Sierra Leone,

Lol N2,

Stephen Rapp
The Prosecutor
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The Prosecution and Defence file this statement of admitted facts and law and agree that
the following statements of fact and law are not in dispute.

I. AGREED STATEMENTS OF FACT
Charles Ghankay Taylor

. CHARLES GHANKAY TAYLOR also known as DANKPANNAH CHARLES
GHANKAY TAYLOR also known as DANKPANNAH CHARLES GHANKAY
MACARTHUR TAYLOR (CHARLES GHANKAY TAYLOR):

(a) was born on 28 January 1948 in Arthington, Liberia;

(b) graduated with a B.Sc. in economics from Bentley College, Waltham,
Massachusetts, U.S.A;

(c) speaks English; and

(d)  was the President of Liberia from his inauguration on 2 August 1997 until his
departure from Office on or about 11 August 2003.

Countries of Interest (in alphabetical order)
Burkina Faso

2 Atall times relevant to this Amended Indictment, Blaise Compaoré was the President of
Burkino Faso. The history of his presidency is as stated below:

(a) On 15 October 1987, after a military coup d’état, Blaise Compaoré became
President of Burkina Faso, taking military and executive control of the country.

(b) In 1991, Blaise Compaoré was elected President of the Republic of Burkina Faso
after winning the majority of votes in a democratic election.

(c) In 1998, Blaise Compaoré was elected for a second term as President of the
Republic of Burkina Faso.

(d) On about 13 November 2005, Blaise Compaoré was re-clected to the Pre51dency
of Burkina Faso for a third term and continues to date to serve as President.'

The Gambia

3. In1994, YAHYA A. J. J. JAMMEH (JAMMEH) took control of The Gambiain a
military coup.

' See https://www.cia.gov/cia/publications/factbook/geos/uv.html

Prosecutor v. Taylor, Case No. SCSL — 2003 -01- PT 2
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In 1996, JAMMEH was elected as President of The Gambia and was re-elected for a
second term in 2001.

Liberia
Liberia became a member of the United Nations in 1945.

Liberia became a member State of the Economic Organization of West African States in
1975.

Liberia became a member State of the Organization for African Unity in 1963, and
remained a member of its successor organization, the African Union.

Libya
Libya is also known as Great Socialist People's Libyan Arab Jamahiriya.

Mano River Region

The Mano River delta area includes territory in the countries of Sierra Leone, Liberia and
Guinea.

The Mano River Union is an international association established in 1973 between
Liberia and Sierra Leone. In 1980, Guinea joined the Union.

Nigeria

In June 1998, SANI ABACHA, the leader of Nigeria, died and was succeeded by
MAJOR-GENERAL ABDULSALAMI ABUBAKAR.?

In 1999, OLUSEGUN OBASANJO became the elected civilian head of state of Nigeria.?

In April 2003, OLUSEGUN OBASANJO was elected President of Nigeria for a second
term.*

Sierra Leone

Sierra Leone is a country in Western Africa whose western shores touch the Atlantic
Ocean and whose neighbouring countries include, inter alia, Guinea and Liberia.

;f Country Profile: Nigeria (http://news.bbc.co.uk/2/hi/africa/country_profiles/1064557.stm)
> Country Profile: Nigeria (http://news.bbc.co.uk/2/hi/africa/country_profiles/1064557.stm)
* Country Profile: Nigeria (http://news.bbc.co.uk/2/hi/africa/country_profiles/1064557.stm)

Prosecutor v. Taylor, Case No. SCSL — 2003 -01- PT 3
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Relevant Organised Forces
Sierra Leone
Revolutionary United Front (RUF)

The RUF fought against, inter alia, the Republic of Sierra Leone Military Forces,
commonly known as the Sierra Leone Army or SLA.

The Civil Defence Force (CDF)

The Civil Defence Force (CDF) fought, inter alia, against the RUF, and, later, also
against the AFRC.

The Armed Forces Revolutionary Council (AFRC)

The AFRC seized power from the elected government of the Republic of Sierra Leone
via a coup d’état on 25 May 1997.

Within days of the coup, JOHNNY PAUL KOROMA aka JPK (KOROMA) became the
leader and Chairman of the AFRC.

The AFRC were also referred to, inter alia, as “Junta”, “soldiers”, “SLA”, and “ex-SLA”
by the population of Sierra Leone.®

International Forces

UNOMIL

By Resolution 856 (S/RES/856/1993) dated 10 August 1993, the United Nations Security
Council authorized the establishment of a United Nations Observer Mission in Liberia
(UNOMIL).

UNOMSIL

By Resolution 1181 (S/RES/1181/1998), dated 13 July 1998, the United Nations Security
Council established the United Nations Observer Mission to Sierra Leone (UNOMSIL).

> Fact judicially noticed in Prosecutor v. Brima, Kamara, Kanu, SCSL-04-10-T, “Decision on the
Prosecution Motion for Judicial Notice and Admission of Evidence”, 25 October 2003.

® Fact was judicially noticed in Prosecutor v. Sesay, Kallon, Gbao, SCSL-04-15-T, “Consequential Order
regarding Decision on Prosecution’s Motion for Judicial Notice and Admission of Evidence”, 24 May 2005
but was not judicially noticed in Prosecutor v. Brima, Kamara, Kanu, SCSL-04-10-T, “Decision on the
Prosecution Motion for Judicial Notice and Admission of Evidence”, 25 October 2005.

Prosecutor v. Taylor, Case No. SCSL — 2003 -01- PT 4
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UNAMSIL

By Resolution 1270 (S/RES/1270/1999) dated 22 October 1999, the United Nations
Security Council established the United Nations Mission in Sierra Leone (UNAMSIL).

UNAMSIL was a peacekeeping force in Sierra Leone from October 1999 until December
2005.

The Conflict in Liberia

The Involvement of ECOWAS & ECOMOG

In August 1990, certain ECOWAS member states including Sierra Leone authorized and
sent ECOMOG forces to Liberia. The ECOMOG forces sent to Liberia comprised forces
primarily from Nigeria.

Liberian National Transitional Government

In July 1993, representatives from the NPFL, ULIMO and the Interim Government of
Liberia signed a ceasefire agreement known as the Cotonou Accord, which created the
Liberia National Transitional Government.

In August 1995, representatives of the various armed factions involved in the conflict in
Liberia signed another ceasefire agreement known as the (first) 4buja Accord.

The transitional period created in the 4buja Accord was subsequently extended in August
1996 until the installation of an elected government in 1997.

The Conflict in Sierra Leone

Background

Despite temporary lulls in the fighting occasioned by a 30 November 1996 peace
agreement and a 7 July 1999 peace agreement, active hostilities continued in the Republic
of Sierra Leone until about 18 January 2002.

The Republic of Liberia acceded to the Geneva Conventions on 29 March 1954 and
acceded to Additional Protocol II on 30 June 1988.

1997 AFRC Overthrow of President Kabbah

Shortly7 after the AFRC seized power, the RUF joined with the AFRC in governing Sierra
Leone.

7 This fact was not judicially noticed in Prosecutor v. Brima, Kamara, Kanu, SCSL-04-10-T, “Decision on
the Prosecution Motion for Judicial Notice and Admission of Evidence”, 25 October 2005.

Prosecutor v. Taylor, Case No. SCSL - 2003 -01- PT 5
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Attack on Freetown & Western Area 1998/1999

On about 6 January 1999, inter alia, RUF and AFRC forces attacked Freetown.

Lomé Peace Treaty July 1999

On 7 July 1999, the Government of Sierra Leone signed a peace agreement with the RUF
in Lomé, Togo (Lomé Peace Agreement).8

Post- Lomé Peace Agreement

Under the Security Council’s authorization set out in S/RES/1270 (1999), UNAMSIL
was charged, infer alia, with overseeing the disarmament and demobilisation of
combatants from all armed factions throughout Sierra Leone.

Some time after the Lomé Peace Agreement and SANKOH’S arrest and detention, ISSA
SESAY was appointed as the Interim Leader of the RUF.

On about 18 January 2002, PRESIDENT KABBAH, announced an end to hostilities.

UNAMSIL Abductions

In May 2000, RUF abducted UNAMSIL peacekeepers in Sierra Leone.

® Fact judicially noticed in Prosecutor v. Brima, Kamara, Kanu, SCSL-04-10-T, “Decision on the
Prosecution Motion for Judicial Notice and Admission of Evidence”, 25 October 2005.

Prosecutor v. Taylor, Case No. SCSL — 2003 -01- PT 6
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I1. AGREED STATEMENTS OF LAW

37. In the Amended Indictment, the words “civilian(s)” or “civilian population” refer to
persons who took no active part in the hostilities, or who were no longer taking an active
part in the hostilities, including combatants rendered hors de combat by virtue of injury
or wounds, capture or surrender.

Filed jointly by the Prosecution and the Defence in Freetown,
26 April 2007

For the Prosecution

Brenda J. Hollis \

Senior Trial Attorney

For the Defence

(2l .

- —

Karim A. A. Khan
Lead Counsel for Charles G. Taylor

? See paragraphs 5, 6, 9, 14 of the Amended Indictment.

Prosecutor v. Taylor, Case No. SCSL - 2003 -01- PT 7
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CHARLES TAYLOR 49827
25 OCTOBER 2012 OPEN SESSION
1 MR ANYAH: Thank you.
2 PRESIDING JUDGE: Okay. Then whether the Prosecutor's

3 appellant submissions comply with paragraph 7, 8, and 10 of the

4 practice direction. Are you suggesting, Mr Anyah, that they do

10:31:19 5 not?
6 MR ANYAH: Yes, Madam President. we are suggesting that.
7 PRESIDING JUDGE: oOkay. And in what way are you prejudiced
8 by what -- by the omissions that you're suggesting that have been
9 made here?

10:31:32 10 MR ANYAH: well, we had a Status Conference on the 18th of
11 June when Your Honour Madam President indicated the importance to
12 the Chamber of the new practice direction on the structure of
13 grounds of appeal.
14 PRESIDING JUDGE: That's very true.

10:31:50 15 MR ANYAH: And you said that we ought to follow the
16 direction because Your Honours felt very strongly about it.
17 PRESIDING JUDGE: That's right.
18 MR ANYAH: And that is the basis upon which we say they do
19 not comply with it.

10:31:56 20 PRESIDING JUDGE: oOkay.
21 MR ANYAH: 1It's not so much prejudice to Mr Taylor. It is
22 for the Court to have a document that's consistent with the
23 practice direction.
24 PRESIDING JUDGE: Okay. And the consistency with the

10:32:06 25 practice direction is 1in order that we may all have specific and
26 detailed information necessary to properly consider and make
27 decisions on your case, without which there could be prejudice to
28 one side or the other. My question to you is: DO you see any

29 prejudice in the omissions that you feel have been made by the
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Prosecutor regarding those three practice directions?

MR ANYAH: well, it circumscribes in some manner the manner
in which our response is to be provided. we have delineated our
grounds distinctly. we alleged 45 grounds and I believe we filed
submissions on 42 grounds of appeal. The Prosecution --

PRESIDING JUDGE: Wwhich in and of itself means that you
were in violation of the practice direction in terms of your
notice, which --

MR ANYAH: No, we are not.

PRESIDING JUDGE: -- we did not raise because we saw no
prejudice. when I ask --

MR ANYAH: Madam President, I don't believe we are. A
party can always withdraw a ground when they see and have done
further research that it is not legally viable, and that's what
we've done. we've withdrawn those grounds. And it should be to
the benefit of the Court for expeditiousness purposes.

PRESIDING JUDGE: You have also relied in some of your
grounds on arguments made and other of your grounds, which is
repetition, but we did not consider that to be prejudicial to any
party, and it did not interview with the Court's observance of
your material, and therefore we did not raise it with you as we
could have under Article 29 -- or 28, I'm sorry. No, I'm -- 29.
So my question is: We don't see any difficulty in terms of
understanding the four grounds of appeal that the prosecutor has
set out. If you have -- if you feel that by your allegation that
they do not comport with those three provisions that you are in
some way prejudiced, I need to know that because then we can talk
about how to make sure that you aren't prejudiced.

MR ANYAH: well, if the touchstone of the inquiry is

SCSL - TRIAL CHAMBER II

111




10:

10:

10:

10:

10:

34:

34:

35:

35:

35:

30

48

03

35

58

e 00 N O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29

10096

CHARLES TAYLOR 49829
25 OCTOBER 2012 OPEN SESSION

whether we're prejudiced or not that is one thing. If the
inquiry is whether they violate the spirit and the letter of the
-- if they violate the Tletter of the practice direction, that’s
another thing. So it depends on the nature of the inquiry. If
it is the former, whether we are prejudiced, I would ask for time
to go back review their brief again, determine how our response
is being prepared, and let Your Honour know by way of a filing if
we still contest this 1issue.

PRESIDING JUDGE: A1l right. But I would point out
paragraph 28:

"The provisions of this practice direction are without
prejudice to any orders or decisions that may be made by the
designated Pre-Hearing Judge.”

I am telling you I found nothing in the Prosecution’s brief
that I considered to be a violation to the extent that it
interfered with our ability to understand the brief and to
consider it carefully within the spirit of these Rules. If, in
fact, there is something there that affects you, that you feel is
prejudicial to your client, by all means raise it, but I am
saying that under Article -- Article 28, I see nothing that if
there is even a technical violation that is inconsistent with the
spirit of the Rules or in any way inhibits us from properly
understanding the arguments.

If you're saying you can’'t answer those arguments, let me
know why, but I would expect that you would explain to me why you
are in some way prejudiced. If it's simply a question of, “Are
we going to be accused of not complying with the Rule if we
follow the same format,” if that’s the crux of what it is that

you're concerned about, then I suggest that the way to resolve
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CHARLES TAYLOR 49830
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that is to talk among yourselves in person and say. "we're going

to follow the same format. Are you going to have any objection
to that?” 1If they don’t, you already know the Court’'s position.
If you want to follow the same format that she has set out,
that's perfectly fine as far as the Court is concerned. And if
you can agree that that is not going to raise any issues among
you, proceed.

MR ANYAH: Madam President, you’'ve made your position known
to us. we will go back, and we will consider. 1If they are
appropriate grounds to proceed, given your comments this morning,
we will proceed. 1If they are not, you will not receive a motion
from us.

PRESIDING JUDGE: Thank you. oOkay. A couple of other
things, and I will get to the recess issue, not to worry.

I am perfectly happy to settle any motions that you have 1in
good faith that affect your arguments on appeal. I am perfectly
happy to settle any valid motions of process that you cannot
resolve among yourselves, after having tried to do so, that will
advance the appeal. I am not willing to look at those motions,
though, until I have some certification from the two of you that
you have tried to work out whatever the allegations that you are
making about one another, because what we're talking about here
is allegations against each other. we’re not talking about the
appeal case. We need to focus on the appeal cause, because none
of us have an awful lot of time.

In connection with that, please do not plead by
correspondence. I know my senior legal officer has indicated to
the parties if there 1is any misunderstanding in the past, if

there’s anything you need the Court to do, you have to issue a
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A. Yes.

Q. Did any other leader in the sub-region to your knowledge

contact Bockarie about your welfare?

A. Yes, I remember when we were in Buedu - when we were in
Buedu, by then all of them had come back. oOne day we were taken
out of the cells and taken to Mosquito’s house, where we met

Mr Musa Cisse. He said he had been sent there by Charles Taylor
to talk on our behalf so that we would be put either on parole or
released. But when he gave the message, Mosquito said the only
thing he can do for us without anybody’s instruction is to kill
us. He said but for him to say he can release us - he said even
if Foday Sankoh himself sent a message to him to have us
released, he said he would not do it until he was back. So he
refused to release us, even to put us on parole.

Q. who had sent Musa Cisse?

A. Mr Musa Cisse said he was sent there by Charles Taylor to
talk to Foday Sankoh - Mosquito to beg him to have us released --
Q. Did Musa Cisse say why charles Taylor wanted you released?
A. well, when we went - because Musa Cisse we knew ourselves
in Ivory Coast when we went there. He said he had been sent by
charles Taylor to talk to Mosquito on our behalf so that - first
of all, to save our lives; secondly, so as the peace process can

have some kind of a start.

Q. so that’s why cCharles Taylor had sent Musa Cisse to
Mosquito?

A. Yeah. According to Musa Cisse, that was what he sent him
for.

Q. Now, did Mosquito follow - take that advice?

A. I have already said it, no, he did not, because Mosquito
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said he would not take anybody's - for our release, he said, if
Foday Sankoh himself told him to release us, he said he would not
do it until Foday Sankoh was back.

Q. Can you help us as to a time when this envoy, Musa Cisse,

was sent by Charles Taylor?

A. That was the time when the peace process was on.
Q. which peace process?
A. The Lome peace arrangement was on. That was the time.

when the Lome Peace Agreement was on.

Q. Now, the Lome Peace Agreement was signed in 1999, yes?
A. Yeah.
Q. was it prior to the signing that Musa Cisse was sent by

Charles Taylor?

A. of course. It was prior to the signing.

Q. whilst you were in custody, Mr Fayia, were you ever given a
trial or court-martial by the RUF?

A. Yes. There was a day when Mosquito - we did not know that
he had met with the war Council and they had come to an agreement
to have us tried. They tried us - according to them, they tried
us in a court-martial. They marched all of us to the hall where
they were waiting us with all the scars - not scars, with all the
wounds, because the wounds have just got - we were so messed up,
the wounds were very, very fresh. Flies were all over our
bodies. They told us to go inside there to be tried, and the
judge was one Mr Baindah. One Mr Baindah was the judge. He has

gone back to Liberia.

Q. How do you spell his name?
A. Baindah, B-A-I-N-D-A-H.
Q. And was he a Liberian?
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CHARLES TAYLOR page 38682
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Q. And, Mr Ngebeh, after the fighters under Rambo, as you call

him, had deployed to Hastings, then they began to attack Jui and
Kossoh Town. 1Isn't that right?

A. By then it was ECOMOG that was at Jui. ECOMOG was based at
Jui at the time that we entered Hastings. We were trying to
fight our way to join our brothers in Freetown, but there was no
way. God never gave us the opportunity. we tried, but we were
unable. I can't tell Ties to you. We were trying to join the
AFRC in Freetown, but the ECOMOG blocked us at Jui. wWwe attacked
them and we did not succeed. Thank you.

Q. You started attacking them as early as 9 January. 1Isn't
that right?

A. we attacked in January. That's what I know, mama.

Q. And these were the fighters under Rambo who had gone to
Masiaka, waterloo, Hastings and then began attacking Jui and
Kossoh Town. 1Isn't that right?

A. It was only Jui. oOnly Jui. The troops under Rambo
attacked Jui. we couldn't go beyond Jui. We were not even able
to capture a single place from ECOMOG in Jui. We attempted twice

but we failed. So we made our defensive.

Q. when this was happening you were still in Makeni, weren't
you?

A. No, I was now at Hastings. I was now at Hastings.

Q. So in January 1999 you were in Hastings?

A. I used to come, Rambo had a weapon that I was the only

person that was able to use it, an electronic missile. It was
that weapon that caused me to go to Hastings. We had captured it
from the Guinea people. I used that to launch on the men in

Freetown. It was an electronic ground missile. It uses current.
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who led the troops that entered Freetown?

Q. So who was at the transmitting station with you? who
else was there on this day, 6 January?

A. I met all the operators - 16 fact almost all the
operators by then were in the transmitting station. Like
Seibatu, Tiger, Tourist. Almost all the operators were in
the station on that particular day.

Q. Now, on that particular day what stations was the
transmitting station in Buedu in contact with?”

Now, pausing there. Mr Taylor, at the time - this is back

in January 1999 - were you aware of an AFRC commander called

Gullit?

A.

Q.

No. No.

wWere you aware back then that the invasion of Freetown had

been led by that individual?

A.

Q.

No, I didn't know.

Let's move on. Page 21581, Tine 1:

"actually, there had been some minor problems that had been
existing between us and Gullit. That 1is, RUF and AFRC.
That was Sam's concern. That was the only time that he was
grumbling. Even before they entered Freetown and even when
he received the message in the morning, that was when Sam
was saying that. He said maybe Gullit and others would
want to - maybe they would change this time around to
cooperate if at all they didn't go there to seize power,
they wouldn't want to be greedy and take power on their
own. And Sam Bockarie assured Gullit that Rambo was very
close to him on his way to join him in the city - and that

Rambo was on his way to join him in the city and that time
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A. That is correct.

Q. And it's said, "Had met with Sam Bockarie at the Roberts

International Airport. The two leaders reportedly informed
sam Bockarie." was there any discussion about it or were you in
effect telling him what was going to happen?
A. In effect we told him. Following the second meeting with
Bockarie where there was outright belligerence on his part, on
the one hand. o0n the other hand, the determination of ECOWAS and
the international community to see Lome work and that we were not
prepared to permit anyone to obstruct the process, on the other
hand. And even on another track, Sam Bockarie's new ideas, a
decision was taken by, I can say, ECOWAS, because when Obasanjo
came we had discussed it with virtually everybody that Bockarie
would be kept in Liberia until the disarmament process was over.
He had a choice of staying in Liberia or going to a third
country, but that he would not be permitted to obstruct the
process.

So when I hear in this Court that Bockarie Tleft, Bockarie
did not voluntarily leave Sierra Leone. Wwe, I would call it,
extracted. ECOWAS extracted Bockarie from Sierra Leone. That's
how he left. He did not leave from Sierra Leone voluntarily when
he came to Liberia in December of 1999. People did not know the
inside story of it, but this is what happened.
Q. So, Mr Taylor, can we take it then that Bockarie arriving
in Liberia wasn't at your personal invitation?
A. It was an ECOWAS extraction. I would 1ike to use that word
extraction. Wwe took him out of Sierra Leone. He had no choice.
Q. Because it goes on, "It had been decided”. Does that mean

it had been decided prior to this meeting at Roberts
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important because eventually it allowed the men, when they
retreated from Freetown, to use the forest to come towards their
colleagues at waterloo and he also told you that during this time
the AFRC and the RUF had a cordial relationship. They had an
understanding. They were together as one. There were no
problems.

In relation to the overall situation between the AFRC and
the RUF after the junta was pushed out, Prosecution exhibit D-85
is also of assistance to you. This is a comprehensive report to
Foday Sankoh from Major Francis Musa, and at page 00009766 the
report indicates that the consultation, coordination and
cooperation among senior officers and other ranks brought about
the recapture of Joru Jungle, Kono, Makeni, Magburaka, Segbwema,
Tongo Field, western Jungle and Freetown and many other places
from the end of 1998 to early 1999, and at page 9767 he told you
that about 95 per cent of the SLA brothers, including Akim Turay,
soriba, Dumbuya, Bakarr, Leather Boot and many others are loyal
to the movement.

So the RUF and the AFRC, this evidence shows, continued to
work together to regain control of the country after the junta
were forced out. Both were involved in the movements to Freetown
from the various axes were part of the group that entered
Freetown, but even if it were not true that RUF were actually
among those who entered Freetown, liability would still Tie for
the crimes committed in Freetown because of the continuing
existence of the alliance of the participants in this joint
criminal enterprise including AFRC and the RUF.

Now, this plurality also included people who were more

directly subordinate to charles Taylor and it included those from
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does not say the basis or his basis for this information, but
that comes quite close to assessing his reliability and
credibility and so I will not delve further into it.

Now this same witness, the witness who just spoke of
sam Bockarie being alerted about the 448 jets, the witness said
at page 8402 and 8403, that possibly in August or September of
1998, before the Kono invasion, a commander went to Liberia for
reinforcements. cCharles Taylor reorganised a bigger group, armed
them and sent them to Sam Bockarie to reinforce the junta troops
in Freetown. The reference here is to the 6 January invasion of
Freetown.

Now, what do we know about that invasion? There are a few
things that are worth noting. When your Honour considers this
witness's evidence, it is also appropriate to consider the
evidence provided by TF1-360 at page 3383. That witness said
that SAJ Musa, the SLA or AFRC, acted completely on his own and
without authority from Sam Bockarie in attacking Freetown. The
witness acknowledged that Sam Bockarie had no idea where sSA3J
Musa's group was. The majority decided to disobey Sam Bockarie's
orders not to go into Freetown.

So we have another Prosecution witness saying that
sam Bockarie had no idea where the troops that attacked or
invaded Freetown were, that SAJ Musa acted completely on his own
in invading Freetown, and yet we have another Prosecution witness
saying that charles Taylor reorganised a bigger group, armed them
and sent them to Sam Bockarie to reinforce the junta troops in
Freetown.

Do we know whether these troops that Charles Taylor

allegedly armed and reorganised made their way into Freetown
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1 others that I cannot recall.
2 Q. when you say he came with camouflage, what do you mean?
3 A. That is the clothes that a soldier puts on. That is

4 combat.

15:34:34 5 Q. How was this ammunition and the camouflage and the other
6 things, how was it brought to Buedu?
7 A. It was a vehicle that brought them.
Q. And can you tell us the size of this vehicle?
9 A. At that time they were brought in a pick-up.
15:35:08 10 Q. You said that Mosquito gave Issa Sesay these materials.

11 why did he give Issa Sesay these materials?
12 A. He said we should try and capture Koidu Town and the other
13 areas which were mining areas, because the Pa, Charles Taylor,
14 had said we should try and get these areas in order to get more
15:35:44 15 diamonds.
16 Q. And what was Issa Sesay's role in this operation?
17 A. Issa Sesay was to go and organise commanders. He was to
18 become the commander to organise - to organise so that they can
19 fight and capture these areas.
15:36:15 20 Q. and you said you took these materials to Superman Ground.
21 How did you transport the materials to Superman Ground?
22 A. well, sam Bockarie ordered - captured some civilians around
23 Buedu and the surrounding villages to carry these arms and
24 ammunition, so that was what they did before we departed.
15:36:53 25 Q. what happened when you arrived back in Superman Ground?
26 A. when we got to Superman's ground, Issa Sesay called a
27 meeting. At this meeting he called, Morris Kallon was at this
28 meeting, Akim Turay was at this meeting, Banya was at this

29 meeting, Gassama Mansaray was at this meeting, and other people
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MR MUNYARD: Madam President, I'm in the Court's hands.
PRESIDING JUDGE: Is it in answer to the question,
Mr Witness?

THE WITNESS: Yes, sir. I want to ask something. I want
to get some clarification.

PRESIDING JUDGE: Wwhat is the clarification you need?

THE WITNESS: I would like to know if the total went up to
12, because I was not counting when I was calling the names.

MR MUNYARD: A1l right. I can answer that:

Q. Mr Kanneh, what you said was that, "We were 12 in number”,
and you gave the names that you could recall. I don't think you
gave a total of 12 names in your evidence on Friday, but you were
giving the names that you remembered and what you said was this:

"well, we were 12 in number that particular night that we
were present. I don't know how many names I have made mention
of, but we were 12 in number."

Do you see? You may not have remembered all of them on
Friday, but you did it make it very plain that there were 12 of
you.

A. vYes, sir. That's what I said, because when I called out
the names later I said "and others".

Q. I'm going from page 9419 of the transcript. Now, let's see
what the Prosecution have recorded by looking at tab 3, page
44309. I'm starting here simply to establish that we're talking
about the right meeting. Halfway down the page, "The following
questions refer to the time after Sam Bockarie came back from
Burkina Faso." You were asked, "was there another meeting at Sam
Bockarie's house that took place at night?", and your answer,

"ves, it took place from 11 p.m. to 2 a.m." Over the page, "Who
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was there?", and this was the answer that you gave then. we'll
go through the answer and you can tell us if it's been correctly
recorded, "Mike Lamin, SB [meaning Sam Bockarie], SYB Rogers,
Gbessay Ngobeh" - have I got his name right or wrong? Gbessay
Ngobeh, sorry. "coO Lion, Jungle, Martin, Gaddafi (Foday), Issa
Sesay, Jallow, Tom Sandi, Rashid sandi, Junior vandi, Sam Kolleh
and Major Francis who was a Gambian."

Now, did you tell the Prosecution in November of last year
that those 16 people were present at the meeting.
A. No, I spoke about 12 people and even yesterday I called SBY
fsic] Rogers's name.
Q. I'm going to come back to SYB Rogers in a moment, but
there's no mention of Morris Kallon in that Tist that we've just
read out from the notes of your interview on 1 November Tast
year. Wwas he there, or wasn't he there?
A. Morris Kallon was there.
Q. There's no mention of Matthew Barbue there in that Tist.

was he present at the meeting, or wasn't he?

A. He was there, sir.

Q. There are, as I've said, 16 names listed there, not 12.
A. well, 1in that meeting there were 12 of us.

Q. when this was read back to you did you correct it?

A. No, sir.

Q. why not?

A.

well, I did not know whether it had gone beyond 12, but I
know we were 12, so - and I called out 12 names.

Q. Two of whom don't even appear in this list that 1I've just
read out to you from the notes of that interview. when it was

read back to you did you not point out to them that Morris Kallon
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that that is exactly what they have said; that you mentioned
those 16 names?

A. well, I spoke about 12. Al1 along I've been talking about
12 in my statements and even yesterday.

Q. We've been at this for the last 20 minutes. Are you saying

that you didn't realise that the Prosecution got these names from

you?
A. Yes, sir.
Q. And if it's right that these were the names you told them,

how is it that you told them the names of four people who were
nowhere near that meeting?

A. Please repeat that.

Q. If they've got it right in recording these 16 names, how is
it that you managed to give them the names of four people who
were nowhere near the meeting?

A. well, I have not even accepted that I was the one who gave
them those extra four names. The ones that I mentioned, I
accepted to you that those were the names that I gave to them.

Q. You mean the ones that you mentioned in evidence and the
ones that you've agreed out of this Tist of 16, you accept that
you gave those names?

A. No.

Q. I'm going to move on. Oh, I just want to ask you about one

other person. Wwas Isaac Mongor at this meeting?

A. No.

Q. Are you quite sure about that?

A. ves, sir, I did not see him.

Q. This is the meeting at which Sam Bockarie tells you about

all these arms, ammunition and other items that he'd brought back
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from Burkina Faso, yes?

A. Yes, sir. Yes, sir.

Q. And there was only one such meeting, was there, with these
12 senior figures from the RUF, plus Jungle?

A. Yes, sir.

Q. And this is the meeting at which SYB Rogers was present, 1is
that right?

A. Yes, sir.

Q. Even though you didn't 1ist him on Friday. Do you agree
that you didn't 1ist him on Friday when you were giving the 1ist?
A. I called his name.

Q. Did SYB Rogers have anything to say at that meeting that
you can now remember?

A. No.

Q. Did anyone praise Sam Bockarie for what he had achieved in

bringing back these materials from Burkina Faso?

A. Amongst us, the 12 people who were there?
Q. well, yes, not amongst anybody else who wasn't there.
A. well, even if that could have happened maybe it is just

because I cannot recall now. I am not saying nobody said that or

did so, but I cannot recall now.

Q. Were any photographs produced during this meeting?
A. No, there were no photographs.
Q. when do you say it was that you saw the materials that he'd

brought back from Burkina Faso?

A. After the meeting, the following morning.

Q. The following morning. Did you see any photographs then?
A. No.

Q. And, let me suggest to you, any photographs of a hotel in

SCSL - TRIAL CHAMBER TII




10118

CHARLES TAYLOR page 9726
13 mAYy 2008 OPEN SESSION
1 Q. can I just ask you about something else at the foot of that

2 page, please, 44312. You were asked this question, "During the

3 meeting was there discussion about getting manpower support from

4 Liberia?" Do you remember that, that question?
15:39:22 5 A. Yes, sir.
6 Q. And the answer that you are recorded as giving is this,
7 "Jungle and Morris Kallon and Lion suggested that.” Did you say
8 that?
9 A. well, the two men whom you have mentioned, I spoke about

15:39:49 10 them, but I did not mention Lion.
11 Q. Yes. Morris Kallon is not one of the 16 names that you
12 Tisted earlier on, that we looked at on page 44310, when you
13 answered the question, "who was there?” So that would make 17

14 names if indeed you did say those first 16, wouldn't it?

15:40:37 15 A, who is the 17th?
16 Q. Morris Kallon who has just appeared in this answer.
17 A. No, no. Even among that 12 people there is Morris Kallon's
18 name and even the 16th name that you mentioned, there was Morris

19 kallon's name, and the 12 men that I called, Morris Kallon's name
15:41:05 20 is among them.
21 Q. The rest of the answer is as follows, "SB ...", that's Sam

22 Bockarie, rejected this because of past problems when the
23 NPFL came."” Did you say that?
24 A. That he did not agree that a force would come from NPFL,

15:41:30 25 yes, I said that.

26 Q. Your answer 1is recorded on the LiveNote as, "That he did
27 agree that the force would come from NPFL, yes, I said that”. 1In
28 fact the answer that's recorded here - here on the page of the

29 interview notes - is that Sam Bockarie rejected the suggestion of
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manpower support from Liberia. "Sam Bockarie rejected this

because of past problems when the NPFL came."

A. Yes, sir, I said that.

Q. That is what you said?

A. Yes, sir. Yes, sir.

Q. And then it goes on to read, "SB ", Sam Bockarie, "

was okay with ULIMO-K assistance."

A. He said he preferred ULIMO-K. He said he preferred them to
the NPFL. That was what I mentioned.

Q. And were ULIMO-K still in existence in December of 19987
A. No, at that time ULIMO-K was no longer 1in existence, but
their members were still around.

Q. A1l right. So Sam Bockarie was basically saying that he

did not want manpower support from Liberia, is that right?

A. From NPFL, yes, it's correct.

Q. and for NPFL in 1998 do you mean the Armed Forces of
Liberia?

A. Yes, sir. Yes, sir. The Armed Forces of Liberia,

Mr Taylor's troops.
Q. Thank you. So, Bockarie rejected the idea of support from

Mr Taylor's troops?

A, Yes, sir.

Q. over the page, please, 44313. Do you have that page there?
A, Yes, sir.

Q. "Resume interview - 1430", that's 2.30 in the afternoon.

"Further to night time meeting at SB's house", and then some more
questions were asked and the first is, "was there any discussion
about civilians?" Your answer was, "No discussion about

civilians". were you asked that question and did you give that
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A. well, when Mr Bockarie came he called on us because there

was no need for him to call all the officers again, so those of
us who were closer to his location, he invited us. We came to
Buedu and then he explained to us that he has brought ammunition,
he has brought enough logistics so that we will be able to run
any kind of mission. So he said we should now plan how to take
the move and that the first target should be Kono, to Makeni, up
to Freetown. And that the next target should be Segbwema and
paru, that is heading towards Kenema and to go to the southern
province. So those were the things we discussed and the issue of
SAJ Musa's disToyalty that he has been doing all along. That was
also something we discussed.

Q. when you say the first target should be Kono, to Makeni, up
to Freetown, what do you mean by that the first target was to be
Kono?

A. well, Kono is a mining area. 1In that whole country that is
the place we know for high Tevel productivity for diamonds, so we
believe that if we were able to capture there first it would have
been good for us. That was the reason why Kono - he said kKono

should serve as the first target that we should capture.

Q. Were any particular commanders given the role of capturing
Kono?

A. well, vyes.

Q. who?

A. well, sam Bockarie told us that this plan was designed in

Monrovia with Mr Taylor. He said it was designed in Monrovia so
he only brought it to brief us, that this should be the way we
should do things so that we will be able to succeed in the war.

Q. who was it that was going to attack Kono?
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A. well, the commanders were there, Issa was there, Morris

Kallon and Superman. They were the most senior men that were
supposed to run this mission in those areas.
Q. when you say run this mission in those areas, which areas

are you talking about?

A. Kono.

Q. The plan was then to move on to Makeni, is that right?

A. Yes.

Q. what was to take place at Makeni?

A well, they should clear starting from Kono up to Makeni and

those are towns that you cannot just jump over and go to
Freetown, they were provincial headquarters, you have to pass
through them first.

Q. what do you mean when you say, "They should clear"? what
do you mean by "clear"?

A, Clear in the sense - clear in the sense that when as you
push forward you shouldn't spare any town, you shouldn’t jump
over any town, you shouldn't Teave any town untouched. You have
to pass through them all and make sure that they are under
control. That is what I mean by "clear".

Q. what commanders were given the role of clearing Makeni?

A, It was Issa who was the overall for that operation and
Morris Kallon was his deputy and Superman was third in command.
Q. Then you said on to Freetown. Wwas anyone given the role of

moving on to Freetown?

A, Yes, they gave the mission to somebody.
Q. who?
A, well, sam Bockarie sent the message to SAJ Musa even before

they attacked Kono but he refused. He rejected the orders. He

SCSL - TRIAL CHAMBER II

138




10:31:06

10:31:25

10:31:43

10:32:07

10:32:32

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29

10123

CHARLES TAYLOR Page 9426
9 MAY 2008 OPEN SESSION

said he cannot take orders from him, so there was a heated
argument over the issue.
Q. when you refer to this heated argument, did it take place

in this meeting?

A. You mean whether the argument took place during the
meeting?

Q. Yes.

A. ves, after the meeting he called him, but in fact the

argument had started for a Tong time ago.

JUDGE SEBUTINDE: Mr witness, we did caution you about
saying "he called him". Please use names so that we can follow.
Please repeat your answer.

THE WITNESS: Okay. Wwell, repeat the question.

MS BALY:

Q. The question was when you were referring to a heated
argument I asked you whether the heated argument took place in
the meeting that you have been giving evidence about?

A. After the meeting, but there had been arguments even before
the meeting, before this mission there had been an argument.
Just at the time Sam Bockarie sent the message to all the
stations, right from that time SAJ Musa was not happy about it.
He was disgruntled right up to this mission time and after they
had held the meeting. He sent the same order to SAJ Musa and he
refused even before the Kono thing.

Q. I am going to come back to this issue about SAJ Musa in a
moment, all right? oOne of the things you said was that the next
target was to be Segbwema and Daru.

A. Yes.

Q. who, if anyone, was given the role of taking Segbwema and
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Daru?

A. I was.

Q. Now the second issue that you said that was discussed at

the meeting was SAJ Musa.

A. Yes.

Q. what was it about SAJ Musa that was discussed at the
meeting?

A. well, sam Bockarie told us that the complaint had gone up

to Mr Taylor, that the man's complaints had been lodged about his
disloyalty towards the mission, and he too gave his own piece of
advice just so that --

Q. Can I just ask you to pause there for a moment. Once again
it's important that you use people's names. Sam Bockarie told
you that a complaint had gone up to Mr Taylor, "That the man's
complaint", who is the man that made the complaint?

A. sam Bockarie lodged the complaint to Mr Taylor against SAJ

Musa regarding his attitude.

Q. what was it about SAJ Musa's attitude that he complained
about?
A. He said he was a man who did not take any order from

people. He was disloyal to the command.

Q. At the meeting was there any other discussion about SAJ
Musa, apart from the fact that sam Bockarie had made a complaint
to Mr Taylor?

A. Yes, Mr Bockarie made us to understand that that man should

not leave to tell the story and the only way we were to --

Q. what man?
A. SAJ Musa. SAJ) Musa.
Q. SAJ Musa should not leave to tell the story. Continue from
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there?

JUDGE SEBUTINDE: Not live. The record says "leave", but
it is actually L-I-V-E, I imagine.

MS BALY: Yes:
Q. what did you say? cCan you repeat your answer? You said,
"Mr Bockarie made us to understand that that man should not "
Can you continue from there?
A. He said we should go all out to ensure that that man should

not Tive to tell the story.

PRESIDING JUDGE: Mr Interpreter, what word did the witness

use?
THE INTERPRETER: Live to tell the story.
PRESIDING JUDGE: L-E-A-V-E?
THE INTERPRETER: L-I-V-E.
MS BALY:
Q. And just so it is clear, what man should not live to tell
the story?
A. SAJ Musa.
Q. Did sam Bockarie say anything else about SAJ Musa not

1iving to tell the story?

A. Yes, yes.
Q. Now, take it slowly and tell us what he said.
A. He said we should only be able to get him when there was a

mission, when there was operation going on. He even made us to
understand that that was something he had been discussing with
Gullit, that during any mission that man should not live. He
should die because he was a traitor. He referred to him as a
traitor.

Q. Did Sam Bockarie say how SAJ Musa was to die?
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A. well, in the military terms they say it should be during

operations. You know, if they will mean arms. He should die
during the battle. He should be shot.

Q. Did he say who should shoot him?

A. He just told us that he had spoken to Gullit and that the
two of them had been discussing that even before Gullit went to
where SAJ Musa was. That was what he made us to understand.

Q. He made you to understand that he had been discussing this

with Gullit, is that what you are saying?

A. Yes, yes.

Q. Did he make you understand who was to do the killing of SAJ
Musa?

A. It was the discussion that he had with Gullit. He did not

specify who should do the shooting, but the discussion had been
going on together with Gullit.

Q. This particular meeting, how long did it go on for?

A. It was a very short meeting, just for three hours, because
it was at night and we did not even want Johnny Paul to know.

PRESIDING JUDGE: Ms Baly, I am not clear from the record
when this meeting took place.

MS BALY: I think we actually have that. It is
mid-December. He did give the evidence that the meeting took
place in bDecember of 1998 and he said around the middle, if I can
just find it. I can clear it with the witness now:

Q. Mr wWithess, I am going to ask you again when was it that

this meeting - this second meeting - took place?

A. It was at night in December.
Q. December what year?
A. 1998.
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Q. Are you able to say - and please tell us if you can't say -

when in December the meeting took place, or when abouts?
A, I cannot recall the exact date now, but it was at night
that we held the meeting. I cannot recall the date.

JUDGE SEBUTINDE: Ms Baly, the witness mentioned a phrase
that SAJ Musa was disloyal to the command. what command?

I would 1ike to know.

MS BALY:
Q. what command was SAJ Musa disloyal to?
A. The RUF command.
Q. was he disloyal to the RUF command generally, or was it

some commander in the RUF specifically?
A. well, I believe in the RUF if somebody was disloyal to Sam
Bockarie's command then that should be that you are disloyal to

the RUF command because he was the head.

Q. Thank you.
A. Thank you too.
Q. This meeting - this three hour short meeting - was there

anything else discussed apart from the plan to attack Freetown

and the SAJ Musa issue?

A. Yes.
Q. what?
A. well, at that time even the leader who had his revolution

was there. That should be the first target, to go to Pademba
Road and to free - to release the leader, and second we were to
go to State House and overthrow the president and if possible, if
we met him there, we should kill him.

Q. Just so it is clear, what President was to be overthrown

and if possible killed?
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A. President Kabbah.

Q. And what leader was to be released from Pademba Road?

A. Foday Sankoh.

Q. The person Jungle who you discussed yesterday, was he at

this meeting?

A. Yes, yes, he was part of this 12 man meeting.
Q. Did Jungle speak at the meeting?
A. Yes, later, after the plan had gone on, Sam Bockarie spoke

to Mr Taylor about the plan, how the mission was to carry on, and

THE INTERPRETER: Your Honours, can the witness repeat his
last answer?

PRESIDING JUDGE: Mr witness, the interpreter asks that you
repeat your last answer. Please pick up from the point where you
said "... how the mission was to carry on". Continue from there.

THE WITNESS: They briefed president Taylor, the former
President, about the plan how it was set. After that Jungle too
buttressed the same topic to him, how the plan had been made, and
he in turn thanked them and told them to carry on and that he
said he would pray that the mission would be successful.

PRESIDING JUDGE: Just a moment. "Jungle too buttressed
the same topic to him", who is him?

THE WITNESS: To Mr Taylor.

MS BALY:

Q. How did --

JUDGE SEBUTINDE: Ms Baly, the question you asked
previously was did this man Jungle speak at the meeting and then
the answer that follows doesn’t answer your question.

MS BALY: I will go back to that:
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Q. My question - and just listen carefully to the question -

is I am referring to in the meeting, this three hour meeting,

during the meeting did Jungle speak?

A. Yes.
Q. what did Jungle say in the meeting?
A. well, in the first place Jungle himself told us about the

material that Mr Bockarie had brought and that we should not fear
this time round and that there was no force that could withstand
us. That was what he said in the meeting and he said he had
discussed it with the Pa in Monrovia even before they came.
Q. and did he say what the pa had said in Monrovia?
A. Yes, it was just what Sam Bockarie told us. He just spoke
about the same issues Sam Bockarie had spoken about, that the Pa
had said our first target should be Kono before we should
proceed. That was what he too explained.
Q. when you are saying "he", "he too explained", who are you
referring to? who was the "he too that explained"?
A, Mr Taylor.
JUDGE SEBUTINDE: Well, Mr Taylor was not in the meeting.
MS BALY: I know, your Honour:
Q. The questions I have been asking you are about what Jungle
said in the meeting and you have told us that Jungle said he had
some discussion with the Pa in Monrovia about the plan. I am
going to ask you - my question is did Jungle say in the meeting
what the Pa had said to Jungle in Monrovia?
A. Yes, that is what I explained. I said they were the ones
who came, so he too told us about the materials that had been
brought for the mission and that the Pa - that they had discussed

with the Pa how the mission should go on. That is Pa Taylor.
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MR MUNYARD: I am sorry, but now I don't know who the
"they” is. I said, "They were the ones who came"”. can we please

find out from the witness who he 1is talking about at this stage?

MS BALY:
Q. Now what you said a moment ago was, "I said they were the
ones who came". Wwho are "they"” that came?
A. Jungle. Jungle.
Q. So, Jungle is one person?
A. And sam Bockarie.
Q. And Jungle and sam Bockarie you have already told us were

both at the meeting, is that right?

A. Yes, yes.

Q. Now apart from Jungle telling you that he had discussed the
plan with the Pa in Monrovia, did Jungle say anything else at the

meeting? At the meeting?

A. well, that is what he said. That is what he said.

Q. After the meeting, immediately after the meeting, what did
you do?

A. After the meeting, I returned to my area of operation to be

able to start preparation for my own responsibility that was
given to me so that I would carry it out.

Q. Before we go to that, this meeting you said was held at
night. About what time in the night was the meeting held?

A. That meeting I will think it was 9 o'clock, or thereafter.
Q. It went for approximately three hours. Did it finish
around midnight?

A. Yes, yes.

Q. on that night immediately after you left, or immediately

after the meeting had finished, did you see Jungle?

SCSL - TRIAL CHAMBER II




10131

Case No. SCSL-2003-01-T

THE PROSECUTOR OF
THE SPECIAL COURT

<

CHARLES GHANKAY TAYLOR
MONDAY, 7 APRIL 2008

9.30 A.M.
TRIAL

TRIAL CHAMBER II

Before the Judges:

For Chambers:

For the Registry:

For the Prosecution:

For the accused Charles Ghankay
Taylor:

Justice Teresa Doherty, Presiding
Justice Richard Lussick

Justice Julia Sebutinde

Justice Al Hadji Malick Sow, Alternate

Mr william Romans
Ms Sidney Thompson

Ms Rachel Irura

Mr Nicholas Koumjian
Mr Mohamed A Bangura
Mr Alain werner

Ms Maja Dimitrova

Mr Terry Munyard
Mr Morris Anyah

147




10:23:38

10:24:09

10:24:49

10:25:28

10:26:07

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29

10132

CHARLES TAYLOR page 6720
7 APRIL 2008 OPEN SESSION
things?

A. You mean the information regarding this particular letter

that I have spoken about? 1Is that what you mean, my Lord?

Q. I do.

A. Yes, the person who first spoke to me, who tried to ensure
that I talked to the Prosecution, he assured me of that even
before I came to the Court.

Q. Right, thank you. I want to turn to something else,
please. In your evidence in March when you were being taken
through your account by Mr Koumjian, you told this Court - and
correct me if I have misunderstood - that the invasion of
Freetown on 6 January 1999 was essentially cCharles Taylor's idea,
do you agree?

A. I said that, my Lord.

Q. so it was all down to Charles Taylor, was it, the idea that
Freetown should be attacked in early January of 19997

A. well, it was a plan that they arranged that we should
attack all the other places that we attacked and that we should

attack Freetown. That was a plan brought - that Mosquito

brought.
Q. From?
A. The time he came from Monrovia. That was the time he

called us to a meeting and he explained that to us.

Q. Are you sure it wasn't in fact a project of the AFRC, the
attack on Freetown in January 19997

A. well, the AFRC people went there. They went to Freetown,
but the plan that was brought by Mosquito from Mr Taylor was for
us to attack all the other places and to advance on Freetown, but

they did not select a specific group that it was this group that
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was supposed to go to Freetown. I am not saying that the AFRC

and the RUF did not go to Freetown. They all went to Freetown on

6 January.
Q. And whose idea was 1it?
A. well, the plan I have told you about was a plan that

Mosquito brought when he came from Monrovia and he told us that
he discussed with Mr Taylor and that was the same time he brought
the ammunition for us to attack Kono and other places, and for us
to advance on the capital city and to capture there.

Q. Now, I put to you on Friday that the relationship between
the AFRC and the RUF was a difficult relationship and you didn't
agree. Do you remember?

MR KOUM3IIAN: I believe counsel on Friday put a timeframe
of during the initial junta period, during the time that they
were in Freetown, as I recall.

MR MUNYARD: I think what I put was "from the outset”. I
think I used that expression "from the outset".

MR KOUMJIAN: That 1is correct.

MR MUNYARD: Meaning right from the start it was a
difficult relationship:

Q. And you would not agree with that, would you, Mr Mongor?
A. ves, it was because you were talking about the start. You
said the RUF and the AFRC and you were talking about the
beginning. That was the one I said I did not agree with.

Q. Yes, you have just heard Mr Koumjian's intervention,
haven't you, and that is why you are now coming out with that
answer, isn't it?

A. That was not it, my Lord.

Q. A1l right, I suggest it was. Wwhen I was asking you
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A. The first meeting took place at Hill Station where Sam

Bockarie was residing. That is his house. That was where the
first meeting took place and the meeting took place amongst us
the RUF authorities and Ibrahim Bah.

MR KOUMJIAN: Unless I misheard, I believe the witness said
Hi1l Station:
Q. Is that correct, Mr Witness?

PRESIDING JUDGE: I heard Hill Station.

THE WITNESS: Yes, Hill Station.

MR KOUMJIIAN: H-I-L-L, capitalised:
Q. Ssir, you said it was Sam Bockarie's house. Wwas Sam
Bockarie present?
A. No, Sam Bockarie was not present, but it was in that house
that Sam Bockarie resided at the time we went to Freetown.
Q. At the time you had this meeting, to your knowledge was Sam

Bockarie in Freetown?

A. He was not in Freetown. He was in Kenema.

Q. who was present at this first meeting at Bockarie’s house
with Bah?

A. Issa Sesay was there, Morris Kallon, CO Nya, who is also

called Foday K Lansana, Gibril Massaquoi and then they sent for
me, I was also present, and some other people.

Q. Thank you, Mr witness. What happened at the meeting?

A. puring that meeting Mr Bah came to talk to us, the RUF, for
us to join hands with the AFRC people whom had called on us for
us to work together with them. He said it was that message that
he brought from Mr Taylor for us.

Q. what was the reaction, if any, from the RUF members

present?
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A. well, we did not do anything because we knew Ibrahim Bah.

He had been with us before and we knew him to be a liaison
officer who had been with the RUF, so when we saw him, and when
he brought the message, we were happy and we received the message
according to how he brought it.

Q. Mr witness, this message from Mr Taylor that you should
work - the RUF should work with the AFRC, did the members of the
RUF discuss that, or was there any reaction given to General Bah
about whether they accepted that?

A. well, we accepted it because it was not that we went to
have another meeting because of the message that he brought. we
accepted it. We accepted that the message he brought, we
received it and then we took him, the Bah - we took him, the Bah,
to JPK's place, that is Johnny Paul Koroma, so that he will also

get to know the message that Ibrahim Bah brought.

Q. where was Johnny Paul Koroma's place that you took Mr Bah
to?

A. Johnny Paul Koroma's house was at Spur Road.

Q. when you got to Johnny Paul Koroma's house who was present
there?

A. Johnny Paul Koroma, he sent to call the other officers.

Those were the SLA officers. They called sO williams, they
called Gullit, Bazzy. They called on all the other authorities
who belonged to the AFRC and they were also present there.

Q. what was said at this meeting at JPK's house?

A. JPK and all of us who were there together with Ibrahim Bah,
we went to introduce the man to him to tell him that, "This man
was the man who has been with us and that it is the Pa who sent

him for him to come and talk to all of us." when I say the Pa,
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that is Mr Taylor. "so, he brought a message that we should all

work hand in hand and that is the reason why Mr Taylor sent him
here. So, we brought him so that you will also see him and then
he will explain to you the reason why he was sent.”

Q. when Mr Bah delivered this message, what was the reaction
of those present?

A. well, everybody was happy for the message. we all accepted
it and we all agreed with him.

Q. Did Johnny Paul Koroma say anything?

A. Johnny Paul Koroma himself received the message and he was
happy too for the reason being that for the message for which

Mr Taylor had sent the man.

Q. You say that the reaction was that those present were
happy. can you explain why they were happy?

A. well, they were happy because we also needed help and the
reason why they also accepted it was because that man will be
able to help us to get ammunition because we were fighting and
the AFRC also never had enough ammunition that they would use to
continue the war.

Q. was this something that was stated at the meeting: That
there was a need for ammunition?

A. Yes, we discussed that one. 1In fact, that was our main
topic that we had in mind.

Q. How long, to your knowledge, did Ibrahim Bah stay in
Freetown on that occasion?

A. well, after that day, the next morning I didn't see him
again. He went.

Q. At the meeting when Bah delivered this message from Taylor,

was there any response given to Bah to take back?
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we were using vehicles. So I arrived in the evening and went to
Sam Bockarie's house.

Q. what happened when you got to Sam Bockarie's house?

A. when I arrived at Sam Bockarie's house we went into his
room, the two of us, we sat down there and he briefed me about
his return and what he has brought. He told me that he's brought

some ammunition, food, medicines.

Q. what did you observe about Sam Bockarie's mood at that
time?
A. well, sam Bockarie, he was happy. I saw that he was happy.

so when we entered his room we started talking and he was telling
me how they did things, the result of the invitation that was
extended him to by the pa, he came with some ammunition, he came
back so that we can run some missions. He said they went to
Burkina Faso, he brought some pictures of the hotel where they
Todged. He showed me the pictures and the swimming pools, the
restaurants where they ate. He brought out those pictures and
showed them to me and he told me that he brought some ammunition.
So in his room he had a door there leading to a place where
he packed the ammunition. It was a shop 1like place. So he
opened the door leading from his room into the shop. So we
entered there and saw the ammunition that he had brought. He
showed those ammunitions to me. when I saw the ammunitions I was
happy because they were many.
Q. okay, thank you. Now you said in Bockarie's room, next to
his room, there was a shop like place. Before this was
Bockarie's house do you know what kind of place this was, what it
was used for?

A. well, that place was owned by people. 1It's - the house had
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a shop.

Q. And do you know, if you don't know or if you don't know

just tell us, what kind of shop that was before it became Sam
Bockarie's house?

A. well, that shop, that was where we kept the ammunition.
It's a store. That's where we kept the ammunition and the food
stuff which he brought. That's where we kept them. It was not
owned by Mosquito himself. The house was owned by civilians, but
the house had a shop before Mosquito moved into that house. So

he just turned the shop into a store.

Q. Had you been 1inside that shop area in Mosquito's house
before?

A. Yes, I went there.

Q. when you went into the shop, when he took you into the shop

area of his house this time what did you see?

A. I said I saw the ammunition that he'd brought. They were
packed from the floor up to the ceiling, that was how the
ammunition boxes were packed. The ammunition was plenty at the
time that he brought them. So when I saw the ammunitions I was
very happy.

Q. You indicated that the ammunition was packed up to the
ceiling. Can you point to something perhaps in this room or give
us an idea of the height in comparison to my height or 1in
comparison to something you see in the room as to how high the
ammunition was?

A. well, the ceiling that was in the house, I can say this one
is higher a Tittle. This one is higher a little. But it could
be where that - I don't know if that's a speaker, where that

speaker is. From down here to where that speaker is. That's how
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make the operation fearful than all the other operations that we
had undertaken because we want to make sure that we take Freetown
and hold on to power.
Q. Mr withess, are you telling us now when you talk about the
plan for a fearful operation that this is what Bockarie told you
he discussed with charles Taylor?
A. Yes, that was what Sam Bockarie said.
Q. what happened after your private discussion there in the
storeroom and in the house with Bockarie?
A. After that, because they had sent for the commanders to
come, the following morning the commanders came to Buedu. Then
we had a meeting where he told us all I have explained here and
what he had brought to show them to the commanders and what the
mission was for those ammunitions that he's brought. So just
Tike he told me, that was what he also told the commanders after
they had all come, including the SLA commanders who had come. Wwe
had the meeting and he explained the same thing that he had
briefed me on. He also showed the ammunition to the people.

so when he spoke at the meeting the late Pa Rogers, SYB
Rogers that I spoke about with whom he came, he stood and told
and thanked sam Bockarie and he told us that if Sam Bockarie was
the rebel leader at the time the war started then the war would
have ended quickly because the ammunition which they brought, the
man who was Foday Sankoh who was the rebel leader had never
brought that quantity of ammunition which they had now brought.
Q. who was present at this meeting of commanders in Buedu that
you just discussed?
A. I was there. Mike Lamin was there. Leather Boot was at

that meeting. Akim Turay, Eddie Kanneh and other commanders from
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other places, they too came and they were present.

Q. First, Mr witness, can you tell us what faction Akim Turay
belonged to?

A. Akim Turay was an SLA. He was a soldier in the Sierra

Leone Army.

Q. what faction did Leather Boot belong to?

A. Leather Boot too was a soldier, an SLA.

Q. what faction did Eddie Kanneh belong to? who was Eddie
Kanneh?

A. Eddie Kanneh was one of the soldiers. He too was a

soldier, an SLA.

Q. can you tell us if you recall any RUF commanders besides
Mike Lamin being present at this meeting, and yourself?

A. vou had Monkey Brown who was also another RUF commander.

Q Thank you.

A Issa Sesay too was there. Morris Kallon was there.

Q. Thank you. Do you recall any other names at this time?

A Augustine Gbao, he too was there.

Q Now, sir, you indicated that the plan for your own
assignment was to go and attack Joru and Zimmi to receive NPFL
troops. What do you mean at this time in 1998 by NPFL forces?
A. NPFL fighters were those who came from Liberia who were
Charles Taylor's men and who were in Liberia. They were the ones
who were to join us. But I was to go and receive. That was why
he said I should attack Joru and advance on zimmi for me to

receive them. They were to join us for us all to run the

operation.
Q. vou did not mention Superman. Wwas Superman at the meeting?
A. No, Superman was not there. I had told you that Superman
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00025434
T0 3= The BFC (Brigedier I, H, Sesay,

FROM:= The Over All Intelligent Officer Commander
and B laek Guerd Adjutant,

SUB 1= HEPORT

Upon hesring the confimm rt that the Strike Force Coxmander
Brigedier Goodisl entered etown with his troops, Colonel
Boston Momo(Alias Verndame) was instrueted to meet with him
with his troops date 05 Jan 1998, We lusnched a geriuos attack
on Masieksa around 5:55 in the morning, the enemies were not able
to with stand or confront us,

_LOQ(ISZLGS CAPTURED:
1 ™ ericen GMG,

2: Some Iight suthomatie Riffles.
3, Some assort GMG rounds,

CABUAIRY:~ Two (2) wounded in sotion (WIA), with that seesl we
advenced to HDF but no enemy confronted us, straight away we
headed for Waterloo., with confidence that Waterloo may be out of
enemy control, unfurtinately we got in the mist of Guinean troops
we fight for the whole day unto the misht.

STICS C. RED RDF:
1. Blx sgg Eckoﬁ- RPG Boabs with 6 TNT'S,
2, One (1) Box of Mortar Bombs,

Date:= 06 Jan, 1999, In the noon whilst resting at Waterloo

displaced and Refugees o the deployed soldieras sent some
:iviol\l.lii.:ns to us from the eans that they want to go
o ea,

Datese 07 Jan, 1999, 6300 hrs we lusnched attack on their position
at Penugilar éccondu-y Bchool Waterloo, This act gathered them
from their deployment sone to tie ssid Secondary Sohool, In the
aftermoon the enemies comunicated with us through letter that they
does nt want to figth any longer with us, Colonel Beston Fomo
replyed this letter to thier high commends,

Date:= 08 Jan, 1999, 1300 hrs we attacked them agein. In the noon
1500 hrs heavy snd thick enemy convoy left from Port Loko bombading
whilet the Alpha Jet was flying ever as special sscort 1545 hrs
the convoy including the deployed enemies that were at Waterloo
evaquated Waterloo back towards Port loko Axis, We embarrsased them
and with the panic in them because we tried them every where they
left behind some logistics; 120mm Mortar Gun, 40 Barrel Missile
with some assorted rounde of AK rounds, G3, &HG, Balibre, Bombs
indeed the ocapturing of surrendered soldiers is emiment also at
Waterloo and more Banguims, we do capture materisls almost everyday
Casualty on the operation oversll operation at Waterloo 2 Killing
in action (KIA) end around 15 Wounded in sction (WIA),

Date;~ 09 Jun, 1999, We deployed at Hastings, we discovered enemies
at Jui and Kosso town earlier on thier number was not much, from
this seid date onto now, we everyday attack the auys, but the Air
Raid ig desperste on and we attaked Jui and Kosso town, however the
Helicopter which landed every day at the point hed re-inforced the
enemies with both armament and menpower,

CASUALTY ON JUI OFERATICH:w

1. One Killing in sotion (KIA)
2. A good number of Wounded in action (WIA)

........}2.
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Datete 15 Jan, 1999. It was ggreed that the men in Freetown and
the men at our point WMere to do Joint operation on Jul and Kosso tov
town. The Freetomn men “3bhedule to attack Jui and we to attaek
Eosso town, that night we attacked Kosso town clear the enemies
but the Freetown men never turn up, therefore the enemies wiik
the support of the Alpha Jet drove us from Eosso town ,

Date:= 18 Jan, 1999, The Guinean troops from Fort Loko entered
vehemently at Waterloo with sporadic shelling and firing. Infact
Two (2) Alpha Jets escorted the troops sonsisting of five (5)

War Tanks, Two (2) Armourd Car, One (1) 40 Barrel Missile and
gerries of AA one Barrel and iwin Barrels. they occupied Waterloo
from that evening onto the morning around 0300 hrs,

PROBLEMSt= For the mein while the only problems thier at the
front line are;= (1) We have not yet connected physically
with our brothers in Freetown.
(2) Menpower indedd to be engaged on this
Urban Warfare,
(3) The stratigic positions of the enemies
mainly Port Ioko, Iumngi, Jui, Eabala aref
dfiaying our progress. These problems are to be looked into
kindly and to find fast solution,
00025195

SUGGESTIONt =
e suggested that as we are on Urban gaurrile Wartare, that we
use mainly artilary weapons.

That we speedily recruite abled and gaklant men as population
matters,

A1l Units to be active especially at the fronkline especially
Units like IDU, G5, G4, and S4.

That Tombe Road should be engaged wile fighting force-enemies
are at Tombo.

That monitary group should be formed, should assess and bring
in situation report from at the Flanks Waterloo, Fort ILoko,
Mile 91, and Eabala,

That the eommanders whould give chance to we the securities to

“ be reached to you with processed situation report.

A11 Front lines to be re-inforce with correct combat medics.

RECOMMENDATION -

Anyway the morale of the soldiers especially to_the point I
have visited is high. Bravo to Colonel Boston Flomo, Major
Barkar, Iieut,ColVimtor, ILieut,Col Amsra Sallia (Alias Peleto)
and all Blaek Guards. 6nly the regards for one another is
A0gging but I pray that we will put this together fastly I beg
sir, that you look into my problems and you rectify it with
Genersl Sam Bockarie ie; the conflicting position between Ben
Kenneh and me,

Signed: =1

Tieut Raymond Kartewu
Black Guerd Adjutant.

2 — &/ = 17-

Major Ohwist A. Mannah
Overall I.0./ Commander.

Approved
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MOST IMMEDIATE
CODE CABLE
TO: PREDERGAST,UNATIONS, NEW YORK
ATTN: FALL, UNATIONS, NEW YORK

FROM: DOWNES-THOMAS, RSG, UNOL, MONROVIA
DATE: 21 December 1999

SUBJECT: Discussions on the Sierra Leonean Situation

1. Further to our Code Cable-CLN-525 of 20 December 1999, we wish to inform you that
during President Obasanjo’s stop-over at the Robert International Airport(RIA), Presidents Taylor
and Obasanjo held talks regarding the implementation of the Lome Peace Accord on Sierra Leone.
UNOL has been informed that the two leaders have reached an agreement by which Sam Bockarie
and some of his followers can be temporarily relocated to other countries.

2. During a Christmas Tree Lighting ceremony held at the Executive Mansion this evening,

President Taylor announced that RUF leader Foday Sankoh will leave Monrovia for Freetown within
the coming two days.

3. This afternoon, the BBC correspondent in Monrovia, Jonathan Pellele, reported that
Presidents Obasanjo and Taylor had met with Sam Bockarie at the RIA The two leaders reportedly
informed Sam Bockarie that it had been decided that he would stay out o
of the disarmament process. He was given the choice to stay in Libena or in any other third country.
[t was also reported that the secunty officials along the Sierra Leone-Liberia border had been

instructed to ensure that he does not cross the border into Sierra Leone during the specified period.

4. A detailed report will follow.

Best regards.
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RSG/MVA/CLN — 5.2 9

MOST IMMEDIATE
CODE CABLE
TO: PREDERGAST,UNATIONS, NEW YORK
ATTN: FALL, UNATIONS, NEW YORK
FROM: £ DOWNES-THOMAS, RSG, UNOL, MONROVIA //7
DATE: 22 December 1999

SUBJECT: Discussions on Sierra Leone, Liberia-Guinea Relations and the MRU
Summit

1. Further to our Code Cable-CLN-528 of 21 December 1999, we wish to inform you that, at
our request, Foreign Minister Monie Captan shared with us, today, some pertinent information
regarding the talks between Presidents Taylor and Obasanjo during President Obasanjo’s stop-over
at the Roberts International Airport on Monday 21 December 1999. The Minister indicated that the
talks centered on the question of the implementation of the Lome Peace Accord in Sierra Leone,
Liberia-Guinea relations and the issue of the convening of the long awaited summit of the MRU,
which he elaborated as follows:

Sierra Leone

> On the issue of the peace process in Sierra Leone, President Taylor informed his guest that
he had been engaged in resolving the problems between Foday Sankoh and Sam Bockarie.
It was his assessment that Sam Bockarie was defying the orders of the leader of his
movement, at a critical moment in the implementation of the Accord. Under thege
circumstances, he felt that it was essential that the integrity of the Accord be protected by
ensuring the continued participation of Sankoh as a signatory to the agreement. He had thus
reached the conclusion that arrangements should be made to ensure that Sam Bockarie and
his immediate followers stay out of Sierra Leone until the end of the disarmament process.
President Taylor, however, indicated that the arrangement would entail substantial
expenditures which Liberia alone could not shoulder. He, therefore, appealed to President
Obasanjo and other leaders in the region to assist his country in meeting this challenge.

W

President Obasanjo welcomed President Taylor’s initiative and promosed to approach other
colleagues in the region so as to solicit their support for such a worthy project.
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Liberia- Guinea relations

> With regard to Liberia -Guinea relations, President Obasanjo briefed his host of the
discussions he had held with President Conteh on the problems undermining normal

that there was no serious problem between the two countries and that the problem was
essentially between him and the Liberjan leader. It was President Conteh’s contention that
their commitments to peace differed. The Nigerian leader, therefore,appealed to President
Taylor to dp his utmost to contribute to the enhancement of confidence building among the
wo countnes.

> [n reacting to President Conteh’s assessment of the state of relations between the two
3% countries, President Taylor admitted that there was a degree of mistrust between him and the
Guinean leader.He argued, however, that state of affairs has its roots in the activities of

Liberian dissidents operating out of Guinea.

Mano River Union Summit

> On the issue of the summit, President Obasanjo appealed to President Taylor to agree to the
convening of the proposed MRU summit in Conakry as suggested by President Kabbah,

Minister Captan’s Observations

ﬁ 2. Following his remarks on the issues which transpired in the talks mentioned above, the
’ Minister underscored the risks that Liberia Was taking by according Sam Bockarie and his

immediate followers some sort of temporary asylum. He noted that the decision was reached

another country. In any case, the plan is to ensure that he lives in Monrovia, and not in the
hinterland, so that the government can keep an :ye on his movement. He appealed to the United
Nations to assist Liberia in meeting this challenge.

Best regrds.
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concerning the burning of five young girls inside a house ir Karina and the events in Freetown. In
respect of the incident involving the death of five young gils in Karina, the Prosecution concedes
that there are “variations in the details of how the crime wa; committed;” but notes that there 1s no

dispute concerning what it calls the “essential features” of ths cvidence.*®

3. Discussion

757 In addition to military commanders, superior respon sibility under Article 6(3) of the Statute
encompasses political leaders and other civilian superiors it positions of authority.**® A superior is
one who possesses the power or authority to either prevert a subordinate’s crimes or punish the
subordinate after the crime has been committed.”®” The power or authority may arise from a de jure
or a de fucto command relationship.’® Whether it is de juve or de facto, the superior-subordinate
relationship must be one of effective control, however short or temporary in nature. Effective
control refers to the material ability to prevent or punish c-iminal conduct.*®” The test of effective

control is the same for both military and civilian superiors.'v 0

258  Kamara submits that a finding of superior respons bility requires proof of both command
and control which he claims are inseparable.”1 The Appeals Chamber rejects this assertion. The
terms “command” and “control” are two related but distinct concepts. The term “command” refers
to powers that attach to a military superior, while the tern. ““control,” which has a wider meaning

encompasses both military and civilian superiors.392

(a) Kamara’s Responsibility for Crimes Committed by Savage

759 Kamara contends that the Trial Chamber erred in finding him liable as a superior for crimes
committed by Savage in Kono District. According to Kamara, he did not have the material ability to

control the acts of Savage because Savage was unruly in ctaracter.””® The Trial Chamber noted that

*4 Ibid at paras 5.34-5.37.

3 Ihid at paras 5.56-5.601.

W Colebici Appeal Judgment, para. 195.

7 tleksovski Appeal Judgment, para. 76, Buagilishema Appeal Judgnient, para. 50, citing Celebiéi Appeal Judgment,
para. 192,

"8 Bagilishema Appeal Judgment, para. 5.

" Celebiéi Appeal Judgment, para. 256.

0 Bagilishema Appeal Judgment, para. 50, citing Aleksovski Appeal Judgment, para. 76.
“! Kamara's Appeal Brief, para. 194.

2 Celebi¢i Appeal Judgment, para. 196.

“* Kamara Appeal Brief, para. 208.
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enlisting children under the age of 15 years] was legitim ate.”*' He contends that at all material
times, he lacked the requisite criminal intent required fo - the crime of “conscripting or enlisting

children under the age of 15 years into armed forces or groups or using them to participate actively

in hostilities” punishable under Article 4.c of the Statute of the Special Court.

294.  In the alternative, Kanu argues that conscripting or enlisting children under the age of 15

was not a war crime at the time alleged in the Indictment.

295. The Prosecution observes that the Appeals Chamber has already ruled that conscripting or
enlisting children under the age of 15 years into armed forc:s or groups or using them to participate
actively in hostilities was a crime entailing individual crim:nal responsibility at the time of the acts

alleged in the Indictment. The Appeals Chamber refers to it dictum that:

“The rejection of the use of child soldiers by the interna:ional community was widespread

by 1994 .. . Citizens of Sierra Leone, and even less, persons in leadership roles, cannot

possibly argue that they did not know that recruiting; children was a criminal act in

violation of international humanitarian law. Child recrcitment was criminalized before it

was explicitly set out as a criminal prohibition in treat law and certainly by November

1996, the starting point of the time frame relevant to the indictments. As set out above,

the principle of legality and the principle of specificity a-e both upheld,”™**?
296.  Kanu’s submission that conscripting or enlisting children under the age of 15 was not a war
crime at the time alleged in the Indictment is without rierit. Furthermore it is frivolous and
vexatious for Kanu to contend that the absence of criminal knowledge on his part vitiated the

requisite mens rea in respect of the crimes relating to child soldiers.
297. Kanu’s Seventh Ground of Appeal therefore fails.

D. Kanu’s Ninth Ground of Appeal: Findings of Responsibility Pursuant to Article 6(1) of
the Statute

I. The Parties’ Submissions and the Findings of the Trial Chamber

298.  In his Ninth Ground of Appeal, Kanu submits that the Trial Chamber erred in convicting
him under Article 6(1) for planning the commission of sexual slavery (Count 9), the conscription

and use of children for military purposes (Count 12), and abcuctions and forced labour (Count 13).

470 Kanu Appeal Brief, para. 7.1.
! Ibid at para. 7.8.
*** Norman Child Recruitment Decision, paras 52-53.
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Fhe Trial Chamber held that Kanu “planned, organised and implemented the System to abduct and
enslave civilians which was committed by AFRC troops i1 Bombali and Western Area.” It further
held that Kanu “had the direct intent to establish and implement the system of exploitation
mvolving the three enslavement crimes, namely, sexual s avery, conscription and use of children
under the age of 15 for military purposes, and abductions aad forced labour.”** The Trial Chamber
was, therefore, satistied beyond reasonable doubt that Kan 1 bore individual criminal responsibility
under Article 6(1) for planning the commission of the above crimes in the Bombali District and the

454
Western Area.™

299.  Kanu argues that while the evidence shows that t fell upon him, as Chief of Staff, to
manage the system of slavery within the AFRC faction, he could not be convicted on that basis for
planning the crimes of sexual slavery, conscription and use: of children for military purposes, and
abductions and forced labour.™ He further argues that at best, the evidence implicates him at the
execution stage in the military training of children and the exploitation of women for sexual

456
purposes.**®

300.  The Prosecution responds that Kanu’s position of in Tuence in the AFRC and his admission
that he managed this system of slavery amply justify a reasonable inference that he was involved in

. . 457
planning the above crimes.*
2. Discussion

301. The Appeals Chamber concurs with the Trial Chamber’s definition of planning under
Article 6(1). The Trial Chamber stated that “ ‘planning’ implies that one or several persons
contemplate designing the commission of a crime at both the preparatory and execution phases.”**®
Circumstantial evidence may provide proof of the existence of a plan, and an individual may incur
responsibility for planning when his level of participation is substantial even though the crime may
have actually been committed by another person.*? Accordir g to the Trial Chamber, the actus reus

for planning requires that “the accused, alone or together with others, designated [sic] the criminal

*** AFRC Trial Judgment. para. 2095.

™ Ibid at paras 2096-2098.

** Kanu Appeal Brief, para. 9.1-9.6.

% Ibid at para. 9.6.

57 Response Brief of Prosecution, paras 6.61, 6.04, 6.66.
BB AFRC Trial Judgment, para. 765.

**7 Ibid at para. 765,
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Leonean practice can only be considered as a guide but is not binding on the Trial Chamber.”” It
further refers to the Serushago Trial Chamber’s assessment of mitigating circumstances in that

case.”® and cites a number of cases before the ICTY and ICTR in which high ranking officials

convicted on numerous counts were given lighter sentences than those proposed by the Prosecutor

in the instant case.”’

30.  The Kamara Defence notes that the Kamara was convicted of having ordered the killing of
five girls in Karina, Bombali District, and submits that the average sentencing period at the ICTR
for the offences of murder and extermination has been between ten and fifteen years.éo It further

argues that Sierra Leonean practice on sentencing for murder is not binding on the Trial Chamber.®'

31.  The Kanu Defence proposes that the Trial Chamber should take into consideration the
sentencing practice of the ICTY, as it is a basis for ICTR practice, and may provide the Trial
Chamber with additional guidance.62 The Prosecution would appear to agree as it provided a chart
on ICTY sentencing practice in Annex B of its Sentencing Brief. The Kanu Defence contends that
in Sierra Leone, a sentence of life imprisonment can be imposed for a range of crimes including
“rape, burglary and gilding coinage”® while the ICTR has only imposed life sentences on
individuals convicted of the crime of genocide.64 In oral arguments, the Kanu Defence further
submitted that Sierra Leonean sentencing practice is only relevant for convictions under Article 5 of

the Statute which deals with crimes under Sierra Leonean law, which crimes were not charged in

the indictment.®

B. Deliberations

(a) Sentencing Practice in Sierra Leone

32. Article 19(1) states that as appropriate, the Trial Chamber shall have recourse to the
practice regarding prison sentences in the national courts of Sierra Leone as and when appropriate.

This does not oblige the Trial Chamber to conform to that practice, but rather to take into account

’7 Brima Sentencing Brief, paras 10 and I 1.

3% Brima Sentencing Brief, para. 42.
> Brima Sentencing Brief, paras 50-56 citing the cases: Blaski¢ Trial Judgement, para. 808; Prosecutor v. Mladen

Naletilié (aka “Tuta”) and Vinko Martinovi¢ (aka «Stela”), Case No. 1T-98-34-T, Judgement, 31 March 2003
(“Naletili¢ Trial Judgement”), para. 74 before the ICTY and Akayesu before the ICTR.

o0 K amara Sentencing Brief, paras 22-28. citing Imanishimwe, Akayesu, Ntakirutimana, Muvunyi, Serushago at the
ICTR and Kordié at the ICTY.

®! Kamara Sentencing Brief, para. 29.

2 Kanu Sentencing Brief, para. 57.

& Kanu Sentencing Brief para. 72.

4 Kanu Sentencing Brief, para. 72.

“ Transcipt, 16 July 2007, p. 76. @
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that practice as and when alpproprialte.66 The Trial Chamber finds that it is not appropriate to adopt

the practice in the present case since none of the Accused was indicted for, nor convicted of,

offences under Article 5 of the Statute.

(b) Sentencing Practice at other International Tribunals

33. Article 19(1) of the Statute provides that the Trial Chamber shall, where appropriate, have
recourse to the practice regarding prison sentences in the ICTR in determining the terms of
imprisonment. The Trial Chamber will also consider the sentencing practice of the ICTY as its
statutory provisions are analogous to those of the Special Court and the ICTR. The Trial Chamber
is therefore guided by the sentencing practices at both the ICTR and the ICTY. The Chamber
further notes that the pronouncement of global sentences is a well established practice at those
tribunals.’” The mitigating and aggravating factors that the Trial Chamber has considered in the

instant case have also been widely considered by the ICTR and ICTY.*

V. DETERMINATION OF SENTENCES

34. Brima, Kamara and Kanu have been found responsible for some of the most heinous, brutal
and atrocious crimes ever recorded in human history. Innocent civilians — babies, children, men and
women of all ages — were murdered by being shot, hacked to death, burned alive, beaten to death.
Women and young girls were gang raped to death. Some had their genitals mutilated by the
insertion of foreign objects. Sons were forced to rape mothers, brothers were forced to rape sisters.
Pregnant women were killed by having their stomachs slit open and the foetus removed merely to
settle a bet amongst the troops as to the gender of the foetus. Men were disembowelled and their
intestines stretched across a road to form a barrier. Human heads were placed on sticks on either
side of the road to mark such barriers. Hacking off the limbs of innocent civilians was

commonplace. The victims were babies, young children and men and women of all ages. Some had

% See also Serushago Appeal Judgement, para. 30; Semanza Appeal Judgement, para. 377.

" Kambanda Appeal Judgement, para. 113. Gacumbitsi Trial Chamber Judgement, para. 356. Nahimana Trial
Judgement, paras 1105, 1106, 1108. Muvunyi, Trial Chamber Judgement, para. 545; Simba Trial Judgement, para. 445.
% Blaski¢ Judgement, supra note 22, at para. 686 (citing Celebi¢i Appeal Judgement, para. 763); Joki¢ Sentencing
Judgement, paras 61-62; Tadi¢ Appeal Judgement, paras 55-56; Vasiljevic Appeal Judgement, paras 172-173; Vasiljevi¢
Trial Judgement, para. 277; Kunarac Appeal Judgement, para. 357; Todorovi¢ Trial Judgement, para. 57; Kunarac
Appeal Judgement, para. 356; Todorovi¢ Sentencing Judgement, para. 65; Krsti¢ Trial Judgement, para. 708;
Furundzija Trial Judgement, para. 281; Celebi¢i Appeal Judgement, paras 736-737; Jelisic Appeal Judgement, para. 86;
Kayishema Appeal Judgement, para. 351, Krsti¢ Trial Judgement, paras 711-712; Krsti¢ Appeal Judgement, para. 258;
Kunarac Trial Judgement, para. 867, and Kunarac Appeal Judgement, para. 353; Kunarac et al. Trial Judgement, para.
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International Law Commission consistently included ‘enslavement’ as a crime against humanity in
its Draft Codes of Crimes Against the Peace and Security of Mankind.'*** The ICTY Trial Chamber
in the Krnojelac case held that

the express prohibition of slavery in Additional Protocol Il of 1977, which relates to internal
armed conflicts. confirms the conclusion that slavery is prohibited by customary international
humanitarian law outside the context of a crime against humanity. The Trial Chamber considers
that the prohibition against slavery in situations of armed conflict is an inalienable, non-derogable
(sic) and fundamental right, one of the core rules of general customary and conventional
international law."**

(b) Elements of the crime

744.  In Kunarac. the ICTY Trial Chamber held that “enslavement as a crime against humanity in
customary international law consisted of the exercise of any or all of the powers attaching to the

351440

right of ownership over a person (actus reus), while the mens rea of the violation consists in

. . . 441
the intentional exercise of such powers”.l 4

745. The Kunarac Trial Chamber held that “[uJnder this definition, indications of enslavement
include elements of control and ownership; the restriction or control of an individual’s autonomy,
freedom of choice or freedom of movement; and, often, the accruing of some gain to the
perpetrator. The consent or free will of the victim is absent. It is often rendered impossible or
irrelevant by, for example, the threat or use of force or other forms of coercion; the fear of violence,
deception or false promises; the abuse of power; the victim’s position of vulnerability; detention or
captivity, psychological oppression or socio-economic conditions. Further indications of
enslavement include exploitation; the exaction of forced or compulsory labour or service, often
without remuneration and often, though not necessarily, involving physical hardship; sex;

prostitution; and human trafficking.”'***

violations of the laws or customs of war. Such violations shall include. but not be limited to. [...] deportation to slave
labour: (¢) Crimes against Humanity: namely [...] enslavement][...]”

37 { ited States v. Erhard Milch (Case 11), Judgement of 31 July 1948, reprinted in Trials of War Criminals Before the
Nuremberg Military Tribunals Under Control Council Law No. 10, Vol. 1 (1997), p. 773: United States v. Oswald Pohl
and Others (Case 1V), Judgement of 3 November 1947. reprinted in Trials of War Criminals Before the Nuremberg
Military Tribunals Under Control Councii Law No. 10.Vol. V (1997), pp. 958-970. See also M. Lippman, War Crimes
Trials of German Industrialists: the ~other Schindlers™. 9 Temple International and Comparative Law Journal, p. 180.
43 Draft Code of Crimes Against the Peace and Security of Mankind, Yearbook of the 1L.C (1954), Vol. Il, Documents
of the sixth session including the report of the Commission to the General Assembly, p. 150; Report of the 1L.C on the
work of its 43™ session. 29 April-19 July 1991, GA, Supplement No. 10 (A/46/10), p. 265: Report of the 11.C on the
work of its 48" session, 6 May-26 July 1996, GA, Supplement No. 10 (A/51/10). p. 93.

14 Krnojelac Trial Judgement, para. 353.

40 Kamarac Judgement. para. 540.

"4 Kunarac Judgement, para. 540.

"2 Kunarac Judgement, para. 542.
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(f) Participation in a Joint Criminal Enterprise

778. The Trial Chamber has already found that the pleading of common purpose in the
Indictment was defective and that joint criminal enterprise as a mode of liability cannot be relied

upon by the Prosecution.

3. Individual Criminal Responsibility Pursuant to Article 6(3) of the Statute

779. In addition, or alternatively, the Indictment charges pursuant to Article 6(3) of the Statute
that the Accused, while holding positions of superior responsibility and exercising effective control
over their subordinates, are each individually criminally responsible for the said crimes in that each
Accused is responsible for the criminal acts of his subordinates which he knew or had reason to
know that the subordinate was about to commit or had done so and which each Accused failed to

take the necessary and reasonable measures to prevent or to punish the perpetrators thereof."*"’

780. Article 6(3) of the Statute provides:

The fact that any of the acts referred to in Articles 2 to 4 of the present Statute was committed by a
subordinate does not relieve his or her superior of criminal responsibility if he or she knew or had
reason to know that the subordinate was about to commit such acts or had done so and the superior
had failed to take the necessary and reasonable measures to prevent such acts or to punish the
perpetrators thereof.

(a) Elements of Superior Responsibility

781. As is evident from its terms, Article 6(3) of the Statute requires a three-pronged test for

criminal liability to attach:

I. The existence of a superior-subordinate relationship between the accused as superior

and the perpetrator of the crime;

2. The accused knew or had reason to know that the crime was about to be or had been

committed; and

3. The Accused failed to take necessary and reasonable measures to prevent the crime

or punish the perpetrators thereof.'**®

782. The principle that an individual may be held responsible as a superior in the course of an

armed conflict is enshrined in customary international law."" The scope of Article 6(3) does not

'?”7 Indictment, para. 36.
1508 pule 98 Decision, para. 328, referring to Celebiéi Trial Judgement. para. 346.

Case No. SCSL-2004-16-T 240 20 June 2007
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only include military commanders, but also political leaders and other civilian superiors in

. L1510
possession of authority.

783.  Under Article 6(3) of the Statute, a superior is held responsible for an omission, i.e., for the
failure to perform an act required by international law."”!" The culpable omission of a superior
consists of his or her failure to prevent or punish crimes under the Statute committed by
subordinates. Hence, a superior is responsible not for the principal crimes, but rather for what has
been described as a ‘dereliction’ or ‘neglect of duty’ to prevent or punish the perpetrators of serious
crimes.”*'? Responsibility of a superior is not limited to crimes committed by subordinates in
person, but encompasses any modes of criminal liability proscribed in Article 6(1) of the Statute. It
follows that a superior can be held responsible for failure to prevent or punish a crime which was

planned, ordered, instigated or aided and abetted by subordinates.”"?

(i) Existence of a Superior-Subordinate Relationship

784. The doctrine of command responsibility is “ultimately predicated upon the power of the

superior to control the acts of his subordinates.” " It is immaterial whether the power of the

1515

superior over the subordinates is based on de jure or on de facto authority, as long as the

139 Celebi¢i Trial Judgement, para. 333, stating “{t]hat military commanders and other persons occupying positions of
superior authority may be held criminally responsible for the unlawful conduct of their subordinates is a well-
established norm of customary international law.” See also Prosecutor v. Enver Hadzihasanovié, Mehmed Alagic¢ and
Amir Kubura, Case No. 1T-01-47-AR72, Decision on Interlocutory Appeal Challenging Jurisdiction in Relation to
Command Responsibility, 16 July 2003 (“HadZihasanovié Appeal Decision on Jurisdiction™), para. 31, holding that
“fi]n the opinion of the Appeals Chamber, the Trial Chamber was correct in holding, after a thorough examination of
the matter, that command responsibility was at all times material to this case a part of customary international law in its
application to war crimes committed in the course of an internal armed conflict.”

1 tleksovski Appeal Judgement, para. 76: Staki¢ Trial Judgement, para. 459; Ori¢ Trial Judgement, para. 308;
Bagilshema Appeal Judgement, para. 51: Kajelijeli Appeal Judgement, para. 85.

W Halilovié Trial Judgement, para. 54.

1312 fialilovié Trial Judgement, paras 42-34: Prosecufor v. Enver Hadzihasanovié¢ and Amir Kubura, Case No. 1T-0 1-47-
T. Judgement, 15 March 2006 (“HadZihasanovi¢ Trial Judgement™). para. 75: see Judge Shahabuddeen’s partly
dissenting opinion in the HadZihasanovi¢ Appeal Decision on Jurisdiction. stating that “{t]he position of the appellants
seems to be influenced by their belief that Article 7(3) of the Statute has the effect. as they say, of making the
commander *guilty of an offence committed by others even he neither possessed the applicable mens rea nor had any
involvement whatsoever in the actus reus.” No doubt, arguments can be made in support of that reading of the
provision, but 1 prefer to interpret the provision as making the commander guilty for failing in his supervisory capacity
to take the necessary corrective action after he knows or has reason to know that his subordinate was about to commit
the act or had done so0™; Ori¢ Trial Judgement, para. 293. See also Brima Final Brief, para. 65.

113 Opi¢ Trial Judgement, paras 301-302; see also Prosecutor v. Ljiube Boskoski and Johan Tarculovski, Case No. 1T-
04-82-PT, Decision on Prosecution’s Motion to Amend the Indictment, 26 May 2006. paras 18 et seq.

1314 Celebici Trial Judgement. para. 377.

1515 Opi¢ Trial Judgement. para. 309, stating that “the broadening of this liability as described above is supported by the
fact that the borderline between military and civil authority can be fluid. This is particularly the case with regard to
many contemporary conflicts where there may be only de facto self-proclaimed governments and/or de facto armies and
paramilitary groups subordinate thereto™ (footnotes omitted); see also Kordic Trial Judgement, paras 419, 422:
Prosecutor v. Juvenal Kajelijeli, Case No. ICTR-98-44A-A, Judgement, 23 May 2005 (“Kajelijeli Appeal Judgement™).
para. 87: Prosecutor v. Mladen Naletilié aka “Tuta” and Vinko Martinovi¢ aka “Stela”. Case No. 1T-98-34-T,
Judgement, 31 March 2003 (“Naletilic Trial Judgement™), para. 67.

Case No. SCSL-2004-16-T 241 20 June 2007
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33. In regard to errors of fact: On appeal where errors of fact are alleged also pursuant to
Article 20 of the Statute and Rule 106 of the Rules, the Appeals Chamber will not lightly overturn
findings of fact reached by a Trial Chamber. Where it is alleged that the Trial Chamber committed

an error of fact, the Appeals Chamber will give a margin of deference to the Trial Chamber that
received the evidence at trial. This is because it is the Trial Chamber that is best placed to assess
the evidence, including the demeanour of witnesses. The Appeals Chamber will only interfere in
those findings where no reasonable trier of fact could have reached the same finding or where the
finding is wholly erroneous.”> The Appeals Chamber applies the same reasonableness standard to
alleged errors of fact regardless of whether the finding of fact was based on direct or circumstantial

3
ev1denc:e.°

34.  The Appeals Chamber adopts the statement of yeneral principle contained in the ICTY

Appeals Chamber decision in Kupreskic, as follows:

“  the task of hearing, assessing and weighing tte evidence presented at trial is left
primarily to the Trial Chamber. Thus, the Appeali Chamber must give a margin of
deference to a finding of fact reached by a Trial Chamber. Only where the evidence
relied on by the Trial Chamber could not have been accepted by any reasonable tribunal
of fact or where the evaluation of the evidence is wholly erroneous may the Appeals
Chamber substitute its own finding for that of the Trisl Chamber.”**
35.  In regard to procedural errors: Although not expressly so stated in Article 20 of the
Statute, not all procedural errors vitiate the proceedings. Only errors that occasion a miscarriage of
justice would vitiate the proceedings. Such are procedural errors that would affect the fairness of
the trial. By the same token, procedural errors that could be corrected or waived or ignored (as
immaterial or inconsequential) without injustice to the perties would not be regarded as procedural

errors occasioning a miscarriage of justice.

Tudié, 1T-94-1-A, International Criminal Tribunal for the former Yugoslavia, Appeals Chamber, Judgement, 15 July
1699, para. 247 [Tadi¢ Appeal Judgement].

®2 Kupreskié¢ Appeal Judgement, para. 30. Prosecutor v. Ntakirutimana, ICTR-96-10-A & ICTR-96-17-A, International
Criminal Tribunal for Rwanda, Appeals Chamber, Judgement, 13 December 2004, para. 12 [Ntakirutimana Appeal
Judgement].

63 Spe Gali¢ Appeal Judgement, para. 9, fn. 21; Stakié Appeal Judgement, para. 219; Prosecutor v. Delali¢ et al., 1T-96-
21-A, International Criminal Tribunal for the former Yugoslavia, Appeals Chamber, Judgement, 20 February 2001,
para. 458 [Celebiéi Appeal Judgement]. Similarly, the standard of proof at trial is the same regardless of the type of
evidence, direct or circumstantial.

o Kupreskié¢ Appeal Judgement, para. 30.
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(c) Discussion - O

475. The Appeals Chamber notes that at the time the ICTY Statute took effect, the former
Yugoslavia had domestic legislation criminalizing “acts against humanity and international law.™"
Similarly, at the time the ICTR Statute took effect, Rwnda had domestic legislation criminalizing
war crimes, crimes against humanity and genocide.920 In contrast, Sierra Leone has not
criminalized war crimes and crimes against humanity as such, and consequently there is no

specifically relevant sentencing practice for a Trial Charaber to refer to.

476. The Special Court has jurisdiction over crimes defined in Sierra Leone law in addition to
certain international crimes. Bearing this in mind, the Appeals Chamber is of the view that the best
interpretation of the word “appropriate” is that a Trial Chamber is to have recourse to the practice of
the ICTR for convictions for war crimes and crimes ageinst humanity and is to have recourse to the
hational courts in Sierra Leone for convictions under Sierra Leone law contained in Article 5 of the

Statute.

477.  In the result, the Appeals Chamber concludes that the Trial Chamber did not err in holding

that it will not consider the sentencing practice of Sierra Leone.

4. Alleged Error in Considering Mitigating Factors

(a) Fofana’s and Kondewa'’s Statements at the Sentencing Hearing

(i) Trial Chamber Findings

478. Under the heading “Remorse,” the Trial Chamber stated the following:

N9 s.0 The Criminal Code of the Socialist Federal Republic of Yugoslavia, adopted by the SFRJ Assembly at the
session of the Federal Council held on September 28, 1976, published in the Official Gazette SFRJ No. 44 of October 8§,
1976, a correction was made In the Official Gazette SFRJ No. 36 of July 15, 1977, available at
http://pbosnia.kentlaw.edu/resources/legal/bosnia/criminalcode_fr:'.htm#chap__16, Articles 141-156 (pertaining to
genocide and war crimes).

920 Rwandan Organic Law No. 8/96, on the Organization of Proseutions for Offences constituting Genocide or Crimes
Against Humanity committed since 1 October 1990, published in the Gazette of the Republic of Rwanda, 35th year.
No. 17, 1 September 1996. See Semanza Appeal Judgemen, para. 378; Prosecutor v. Akayesu, ICTR-96-4-T,
International Criminal Tribunal for Rwanda, Trial Chamber, Sentencing Judgement, 2 October 1998, para. 16 [Akayesu
Sentencing Judgement]. Under Rwandan law, genocide and critnes against humanity carry the possible penalties of
death or life imprisonment, depending on the nature of the accused’s participation. See Prosecutor v. Simba, ICTR-01-
76-T, International Criminal Tribunal for Rwanda, Trial Chambei, Judgement and Sentence, 13 December 2005, para.
434 [Simba Judgement and Sentence].
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J2-0Z(,

rribunals is instructive, and has considered these practices where appropriate. However, it is also
aware of the limitations of the use that can be made of the sentencing practices of these tribunals.
In particular, it notes that the practice of imposing global sentences at both tribunals makes it
difficult to ascertain the sentence imposed for each individual crime. Moreover, the Chamber
notes that many of the sentences at the ICTR were imposed in relation to the crime of genocide,

which is not an offence within the jurisdiction of the Special Court.

5. Sentencing Practice of Sierra Leonean Courts

42.  Article 19(1) authorizes the Trial Chamber to consider, where appropriate, the sentencing
practices of Sierra Leonean domestic courts. The Prosecution contends that in determining the
gravity of the offence, the Chamber should consider that the offences for which the Accused have
been found guilty, would attract the death penalty or life imprisonment under Sierra Leonean
law.” Both Fofana and Kondewa submit that given that the Accused were not convicted of any
offences under Article 5 of the Statute which incorporates offences under Sierra Leonean

legislation, the court should not consider Sierra Leonean sentencing practice.”

43. In this regard, the Chamber notes that the Accused were neither indicted nor convicted for
any of the offences enumerated under Article 5 of the Statute. Furthermore, the Statute of the
Special Court does not provide for either capital punishment or imposition of a “life sentence”,
which are the punishments that the most serious crimes under Sierra Leonean law attract. For
these reasons, the Chamber finds that it would be inappropriate to rely on the sentencing practices
of Sierra Leonean Courts in determining the punishment to be imposed on either Fofana or on

Kondewa.

V.  DELIBERATIONS

44, The Chamber has considered both the Parties’ written briefs and their oral submissions,

made in court during the Sentencing Hearing, as they relate to the gravity of the offence, as well as

16). See also AFRC Sentencing Judgement, where the Chamber held that the sentencing practice of the ICTY should
also be considered, as “its statutory provisions are analogous to those at the Special Court and the ICTR” (para 33).

™ Prosecution Sentencing Brief, paras 78, 139-140.

’® Fofana Sentencing Brief, para 7 and Kondewa Sentencing Brief, para 14. See also AFRC Sentencing Judgement,
where the Chamber held that “it is not appropriate to adopt the practice in the present case since none of the Accused
was indicted for, nor convicted of, offences under Article 5 of the Statute” (para 32).

Case No. SCSL-04-14] 15 9 October 2007
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obscure, contradictory, vague or suffer from other formal and obvious insufficiencies may

be, on that basis, summarily dismissed without detailed reasoning.”

37. In the instant proceeding, the Appeals Chamber has identified the following seven

types of deficiencies in the Parties’ submissions.

38. First, some submissions are vague. An appellant is expected to identify the
challenged factual finding and put forward its factual arguments with speciﬁci’cy.76 As a
general rule, where an appellant’s references to the Trial Judgment or the evidence are
missing, vague or incorrect, the Appeals Chamber will summarily dismiss that alleged error
or argument.77 The Appeals Chamber has summarily dismissed a number of the Parties’

argument on this basis.”

39. Second, some submissions merely claim a failure to consider evidence. A Trial
Chamber is not required to refer to the testimony of every witness and to every piece of
evidence on the record, and failure to do so does not necessarily indicate lack of
consideration.”® This holds true as long as there is no indication that the Trial Chamber
completely disregarded any particular piece of evidence. Such disregard is shown “when
evidence which is clearly relevant to the findings is not addressed by the Trial Chamber’s
reasoning.”® Where the Appeals Chamber finds that an appellant merely asserts that the
Trial Chamber failed to consider relevant evidence, without showing that no reasonable
trier of fact, based on the totality of the evidence, could have reached the same conclusion
as the Trial Chamber did, or without showing that the Trial Chamber completely

disregarded the evidence, it will, as a general rule, summarily dismiss that alleged error or

75 See Krajisnik Appeal Judgment, para. 16; Marti¢ Appeal Judgment, para. 14: Strugar Appeal Judgment, para. 16;
Ori¢ Appeal Judgment, para. 14.

7 Marti¢ Appeal Judgment, para. 18; Strugar Appeal Judgment, para. 20. See also Halilovi¢ Appeal Judgment para. 13;
Blagojevi¢ and Joki¢ Appeal Judgment. para. 11; Brdanin Appeal Judgment, para. 15; Gacumbitsi Appeal Judgment,
para. 10.

" Marti¢ Appeal Judgment, para. 18; Strugar Appeal Judgment, para. 20.

’® These arguments are found in parts of the following paragraphs of the Parties’ Appeals: Sesay Appeal,
paras 80 (Sesay Ground 23 in its entirety), 149 (in Ground 29), 169 (in Ground 32), 276-279 (in Ground 35);
Kallon Appeal, paras 77-85 (Kallon Ground 7 in its entirety), 98 (in Ground 9), 147 (in Ground 15), 194 (in
Ground 20), 198 (in Ground 20), 203 (in Ground 20); Gbao Appeal, para. 163 (in Ground 8(m)).

™ Strugar Appeal Judgment, para. 24; Kvocka et al. Appeal Judgment, para. 23: Kupre$ki¢ et al. Appeal Judgment,
para. 458.

* Strugar Appeal Judgment. para. 24; Limaj Appeal Judgment, para. 86.
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argument.®’ The Appeals Chamber has summarily dismissed the arguments suffering from

this type of deficiency.®?

40. Third, some submissions merely seek to substitute alternative interpretations of the
evidence. As a general rule, mere assertions that the Trial Chamber erred in its evaluation
of the evidence, such as claims that the Trial Chamber failed to give sufficient weight to
certain evidence, or should have interpreted evidence in a particular manner, are liable to
be summarily dismissed.83 Similarly, where an appellant merely seeks to substitute its own
evaluation of the evidence for that of the Trial Chamber, such submissions may be
dismissed without detailed reasoning. The same applies to claims that the Trial Chamber
could not have inferred a certain conclusion from circumstantial evidence, without further
explanation.84 An appellant must address the evidence the Trial Chamber relied on and
explain why no reasonable trier of fact, based on the evidence, could have evaluated the
evidence as the Trial Chamber did, and the Appeals Chamber may summarily dismiss
arguments that fail to make such a minimum pleading on appeal. The Appeals Chamber

has summarily dismissed the arguments that fail to comply with this rule.®®

41. Fourth, some submissions fail to identify the prejudice. Where the Appeals
Chamber considers that an appellant fails to explain how the alleged factual error had an
effect on the conclusions in the Trial Judgment, it will summarily dismiss that alleged error
or argument. The arguments of the Parties suffering from this deficiency have been

summarily dismissed.®®

*! See Brdanin Appeal Judgment, para. 24; Galié Appeal Judgment, paras 257-258.

%2 These arguments are found in parts of the following paragraphs of the Parties’ Appeais: Sesay Appeal,
paras 109 (in Ground 24), 113 (in Ground 24), 142 (in Ground 29), 169 (in Ground 31); Kallon Appeal, para.
142 (in Ground 13).

% See Marti¢ Appeal Judgment, para. 19; Strugar Appeal Judgment, para. 21; Brdanin Appeal Judgment, para. 24.
 Marti¢ Appeal Judgment. para. 19: Strugar Appeal Judgment, para. 21.

% These arguments are found in parts of the following paragraphs of the Parties’ Appeals: Sesay Appeal,
paras 164 (in Ground 31), 177-182 (in Ground 28), 196-203 (in Ground 33), 219 (in Ground 33), 221 (in
Ground 33), 222 (in Ground 33), 240 (in Ground 34), 248 (in Ground 34), 309 (in Ground 40), 310 (in Ground
40), 334 (in Ground 43); Kallon Appeal, paras 168 (in Ground 18), 194 (in Ground 20), 196 (in Ground 20),
197 (in Ground 20), 199 (in Ground 20), 201 (in Ground 20), 202 (in Ground 20), 204 (in Ground 20), 209 (in
Ground 20), 217 (in Ground 20), 218 (in Ground 20); Gbao Appeal, paras 405-415 (in Ground 18(c)).

% These arguments are found in parts of the following paragraphs of the Parties’ Appeals: Sesay Appeal,
paras 113 (in Ground 24), 169 (in Ground 32), 276-279 (in Ground 35), 292 (in Ground 38); Kallon Appeal,
paras 41 (in Ground 2), 196-198 (in Ground 20), 201-203 (in Ground 20), 223 (in Ground 21); Gbao Appeal,
para. 140 (in Ground 8(i)).
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the Rules. The Appeals Chamber finds the well-established jurisprudence of the ICTY and
ICTR which interpret their identical provisions’®® persuasive as to the law in this regard.”
As recently held by the ICTY Appeals Chamber:

A reasoned opinion ensures that the accused can exercise his or her right of
appeal and that the Appeals Chamber can carry out its statutory duty under
Article 25 to review these appeals. The reasoned opinion requirement, however,
relates to a Trial Chamber’s Judgment rather than to each and every submission
made at trial.*®

345. As a general rule, a Trial Chamber is required only to make findings on those facts

which are “essential to the determination of guilt in relation to a particular Count”;*" it “is

not required to articulate every step of its reasoning for each particular finding it makes”?%?

nor is it “required to set out in detail why it accepted or rejected a particular testimony."803
However, the requirements to be met by the Trial Chamber may be higher in certain
cases.’® Itis “necessary for any appellant claiming an error of law because of the lack ofa
reasoned opinion to identify the specific issues, factual findings or arguments, which he
submits the Trial Chamber omitted to address and to explain why this omission invalidated

the decision.”®®

346. Turning to the present case, the Appeals Chamber considers at the outset that

Gbao’s comparison between the length of parts of the Trial Judgment and the

806
Il

corresponding parts of other trial judgments in different cases is unhelpfu as “general

observations on the length of the Trial Judgment, or of particular parts of the Trial

97 prosecution Response, para. 5.10.

798 Article 23 of the ICTY Statute; Article 22 of the ICTR Statute; Rule 98ter(C) of the Rules of Procedure and
Evidence of the ICTY; Rule 88(C) of the Rules of Procedure and Evidence of the ICTR.

7% gee Article 20(3) of the Statute.

890 wrajisnik Appeal Judgment, para. 139, quoting Limaj et al. Appeal Judgment, para. 81 [references
omitted]. See also Hadzihasanovi¢ and Kubura Appeal Judgment, para. 13; Naletili¢ and Martinovi¢ Appeal
Judgment, para. 603, Kvocka et al. Appeal Judgment, paras 23 and 288.

81 Brima et al. Appeal Judgment, para. 268; Krajisnik Appeal Judgment, para. 139; HadZihasanovi¢ and
Kubura Appeal Judgment, para. 13.

802 Krajisnik Appeal Judgment, para. 139; Musema Appeal Judgment, para. 18. See also Brdanin Appeal
Judgment, para. 39.

803 K rajisnik Appeal Judgment, para. 139; Musema Appeal Judgment, para. 20.

804 Krajisnik Appeal Judgment, para. 139; Kvocka et al. Appeal Judgment, para. 24.

895 Krajisnik Appeal Judgment, para. 139; Kvocka et al. Appeal Judgment, para. 25 [reference omitted]. See
also Halilovi¢ Appeal Judgment, para. 7, Brdanin Appeal Judgment, para. 9.

8% Gbao Appeal, paras 101, 102.
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provision has a “materially distinct element” that is not contained in the other statutory
provision.**®! Second, if this is not the case then the conviction for the criminal act should
be upheld under the “more specific provision.”**** It is the legal elements of each statutory
provision, and not the acts themselves that must be considered when applying this test.***
The issue of whether the same act can lead to a conviction under multiple statutory

provisions is a question of law.***

(b) Cumulative convictions for extermination as a crime against humanity (Count 3) and

murder as a crime against humanity (Count 4)

1192. The Appeals Chamber notes that the Trial Chamber correctly stated the law on
cumulative convictions with respect to Counts 3 and 4 when it held that “[it] is
impermissible to convict for both murder {as a crime against humanity] and extermination
[as a crime against humanity] under Count 4 and Count 3 based on the same conduct.
What makes a statutory provision materially distinct is whether “it requires proof of a fact
not required by the other.”*"* Murder as a crime against humanity does not contain a
materially distinct element from extermination as a crime against humanity; they are only
distinguished by the fact that extermination requires killings “on a massive scale.”*** The
crime of murder is therefore subsumed in the crime of extermination and consequently
convictions under Counts 3 and 4 for the same underlying acts are impermissibly

cumulative.

1193. Turning to the second prong of the test, since the first part of the Celebidi test was
not met, we now turn to the issue under which count the convictions should be upheld.
Following the principle in Celebi¢i the statutory provision that is more specific, that is,

“contains an additional materially distinct element” should stand.>**” Extermination as a

301 Selebi¢i Appeal Judgment, para. 412. See Ntakirutimana Appeal Judgment, para. 542; Musema Appeal
Judgment, paras 358-370.

3302 olepici Appeal Judgment, para. 413.

303 Strugar Appeal Judgment, para. 322, quoting Stakic Appeal Judgment, para. 356. See Kordi¢ & Cerkez
A;O)Peal Judgment, paras 1033, 1040; Celebi¢i Appeal Judgment, para. 322.

%30 Strugar Appeal Judgment, para. 322. See also Kunarac et al. Appeal Judgment, para. 174; Kordic &
Cerkez Appeal Judgment, para. 1032; Staki¢ Appeal Judgment, para. 356.

3305 Ntakirutimana Appeal Judgment, para. 542. See Celebi¢i Appeal Judgment, para. 412. The standard
was clarified in the Kunarac et al. Appeal Judgment, para. 168. See also Vasiljevi¢ Appeal Judgment, paras
135, 146; Krsti¢ Appeal Judgment, para. 218.

3308 ntakirutimana Appeal Judgment, para. 542.

307 Selebiéi Appeal Judgment, para. 413

459
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crime against humanity contains the additional element that the crime must be committed
on a massive scale, which murder as a crime against humanity does not contain.
Therefore, extermination as a crime against humanity is the more specific statutory
provision and convictions for the above noted criminal conduct®*®® should stand under

Count 3, but not under Count 4.

1194. The Appeals Chamber also notes that some of the conduct resulting in convictions
under Count 4 is not part of the conviction under Count 3%% and therefore the convictions
for these underlying acts are not cumulative. These convictions therefore stand under
Count 4 since it is permissible to convict on both counts if each count is based on distinct

conduct.>*"?

1195. Having found that the Trial Chamber impermissibly entered cumulative convictions,
the Appeals Chamber will take this holding into consideration in its determination of the

sentence imposed under Count 4 for each of the Appellants.

(c) Cumulative convictions for acts of terrorism (Count 1) and collective punishments

(Count 2) with the war crimes of murder (Count 5), outrages upon personal dignity (Count

9). mutilations (Count 10) and pillage (Count 14)

1196. Kallon's second submission is that the war crimes of acts of terrorism (Count 1) and
collective punishment (Count 2) are impermissibly cumulative with the convictions for war
crimes of murder (Count 5), outrages upon personal dignity (Count 9), mutilations (Count
10) and pillage (Count 14).*'" Kallon argues that the crimes of acts of terrorism and
collective punishments have materially distinct elements, the intent to terrorise and the
intent to punish, but the other war crimes that underlie these crimes do not have materially
distinct elements “when they are encompassed within” the crimes of collective punishment
and acts of terrorism.**'? For example, Kallon explains if murder is included in the crime of
collective punishment then the elements of murder becomes a part of the crime of

collective punishment and “there is no added element of the death of the victim that is part

08 see supra, para. 1184.

3% Trial Judgment, para. 1974, ltems 2.1.1 (iii) to (iv); Trial Judgment, para. 2050, items 3.1.1 (i) to (ix); Trial
Judgment, para. 2063, ltems 4.1.1 (i), (ii) and (x) to (xii); Trial Judgment, para. 2156, item 5.1.1 (ii).

3310 Trial Judgment, para. 2304. See Brima et al. Trial Judgment, para. 2109.

311 Kallon Appeal, paras 297, 300.

312 Kallon Appeal, paras 299-300.

460
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of murder, but not part of the collective punishment when murder is a form of collective

punishment.”**?

1197. The Appeals Chamber finds Kallon's appeal is misconceived and based on a
misapplication of the law on cumulative convictions. Cumulative convictions are
permissible if the different statutory provisions contain materially distinct elements, that is,
the proof of a fact in one statutory provision is not required by the other statutory
provision.**'* In the Fofana and Kondewa Appeal Judgment the Appeals Chamber found
that cumulative convictions “are permissible for collective punishment, in addition to

murder, cruel treatment and pillage.”*'* The same reasoning applies to acts of terrorism.

1198. The Appeals Chamber agrees with the Trial Chamber’s finding that the definition of
the war crimes of collective punishment and acts of terrorism both contain materially
distinct elements not present in the definitions of the crimes of murder, outrages upon

personal dignity, mutilation and pillage.**'® The crime of acts of terrorism requires proof of

3317

an intention to spread terror among the civilian population, and collective punishment

requires proof of an intention to punish collectively.®*'® These elements are not contained

in the war crimes of murder, outrages upon personal dignity, mutilations and pillage.**"

Conversely, the war crime of murder requires proof of the death of the person,*?
outrages upon personal dignity requires proof of humiliation, degradation or otherwise

violation of the dignity of the person,®?'

mutilations requires proof of permanent
disfigurement or disablement®*%2 and pillage requires proof of unlawful appropriation of
property,®*?® which the crimes of collective punishment and acts of terrorism do not
contain.®*?* Consistent with the case law on cumulative convictions, the Appeals Chamber

upholds the Trial Chamber’s findings that each crime requires proof of a materially distinct

313 Kallon Appeal, para. 299.

3314 Selebi¢i Appeal Judgment, paras 412-413,

315 Fofana and Kondewa Appeal Judgment, para. 225.

3316 Trial Judgment, para. 2309.

317 Trial Judgment, paras 113, 2309. See Fofana and Kondewa Appeal Judgment, para. 350.

3318 Trial Judgment, para. 126. See Fofana and Kondewa Appeal Judgment, para. 224.

319 Trial Judgment, para. 2309.

320 g0 Fofana and Kondewa Appeal Judgment, paras 146, 225; Kvocka et al. Appeal Judgment, para. 261;
Celebiéi Appeal Judgment, para. 423; Trial Judgment, paras 142, 2308.

3321 |cC Elements of Crimes, Article 8(2)(c)(ii); see Trial Judgment, paras 175, 2309.

3322 |cC Elements of Crimes, Article 8(2)(c)(i); see Trial Judgment, para. 180.

828 500 Fofana and Kondewa Appeal Judgment, para. 225; Kordi¢ and Cerkez Appeal Judgment, paras 79,
84: Trial Judgment, paras 207, 2308.

3324 Eofana and Kondewa Appeal Judgment, para. 225; Trial Judgment, paras 2308-2309.
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element, and therefore cumulative convictions are permissible for the war crimes of
collective punishment and acts of terrorism with the war crimes of murder, outrages upon

personal dignity, mutilations and pillage.****

4. Conclusion

1199. The Appeals Chamber holds that the Trial Chamber erred in entering cumulative

convictions under Counts 3 and 4 for the following acts:

(i) in Bo District: the unlawful killings of an unknown number of civilians at
Tikonko Junction; the unlawful killings of 14 civilians at a house in Tikonko;
the unlawful killings of three civilians on the street in Tikonko; the unlawful
killings of approximately 200 other civilians during an attack on Tikonko on 15
June 1997,

(i) the unlawful killings of over 63 civilians at Cyborg Pit in Tongo Field in
Kenema District;

(i) in Kono District: the unlawful killings of about 200 civilians in Tombodu
between February and March 1998; the unlawful killings of about 47 civilians
in Tombodu between February and March 1998; the unlawful killings of three
civilians in Tombodu sometime in March 1998; the unlawful killings of an
unknown number of civilians by burning them alive in a house in Tombodu
about March 1998; the unlawful killings of 30 to 40 civilians in April 1998 in
Koidu Town; and

(iv) the unlawful killings of three civilians by Bockarie and the ordered unlawful

killings of 63 civilians in Kailahun Town, Kailahun District.

1200. The Appeals Chamber holds that the verdict of guilt under Count 4, murder as a
Crime against Humanity, shall be reversed for these offences and the verdict of guilt under

Count 3, extermination as a Crime against Humanity, shall be sustained.

%25 see Fofana and Kondewa Appeal Judgment, para. 225; Trial Judgment, para. 2310.
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humanity and war crimes as set out in the Applicable Law section above clearly each contain a
materially distinct element that does not exist in the other. As a result, the Chamber is satistied
that it is permissible to enter convictions for the same conduct under Article 2 (Crimes against

humanity) and Article 3 (Violations of Article 3 common to the Geneva Conventions and of

Additional Protocol I1).7%

2303. Therefore, it is permissible to enter convictions in relation to the same conduct as
found under Counts 6, 7 and 8. Similarly, it is permissible to enter convictions in relation to

the same conduct under Count 5, 10, 15 and under Counts 4, 11, 16 respectively.

2.2. Cumulative Convictions on separate Crimes Against Humanity

2.2.1. Murder and Extermination

2304. The Chamber considers that is impermissible to convict for both murder and
extermination under Count 4 and 3 based on the same conduct.”™ However, the Chamber
finds that it is permissible to convict on both counts if each count is based on distinct

conduct.””®®

2305. The Chamber considers that the crime charged under Count 7 (sexual slavery) requires
a distinct element from the crime of rape (Count 6). The offence of rape requires sexual
penetration, whereas sexual slavery requires the exercise of powers attaching to the right of
ownership and acts of sexual nature. As the acts of a sexual nature do not necessarily require
sexual penetration, and rape does not require that the right to ownership is exercised, the
Chamber finds that sexual slavery is distinct from rape. Where the commission of sexual
slavery, however, entails acts of rape, the Chamber finds that the act of rape is subsumed by the
act of sexual slavery. In such a case, a conviction on the same conduct is not permissible for

rape and sexual slavery.

W8 Kinarac et al. Appeal Judgement, para. 176, citing Kupreskic Appeal Judgement, para. 288 and Jelisic Appeal
Judgement, para. 82.

%7 Nrakirutimana Appeal Judgement, para. 542.

W8 AFRC Trial Judgement, para. 2109.
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"A person who planned, instigated, ordered, committed or otherwise aided and abetted in
the planning, preparation or execution of a crime referred to in articles 2 to 4 of the
present Statute, shall be individually responsible for the crime".

Thus, in addition to responsibility as principal perpetrator, the Accused can be held
responsible for the criminal acts of others where he plans with them, instigates them,
orders them or aids and abets them to commit those acts.

473, Thus, Article 6(1) covers various stages of the commission of a crime, ranging from
its initial planning to its execution, through its organization. However, the principle of
individual criminal responsibility as provided for in Article 6(1) implies that the planning
or preparation of the crime actually leads to its commission. Indeed, the principle of
individual criminal responsibility for an attempt to commit a crime obtained only in case
of genocide8(). Conversely, this would mean that with respect to any other form of
criminal participation and, in particular, those referred to in Article 6(1), the perpetrator
would incur criminal responsibility only if the offence were completed.

474. Article 6 (1) thus appears to be in accord with the Judgments of the Nuremberg
Tribunal which held that persons other than those who committed the crime, especially
those who ordered it, could incur individual criminal responsibility.

475. The International Law Commission, in Article 2 (3) of the Draft Code of Crimes
Against the Peace and Security of Mankind, reaffirmed the principle of individual
responsibility for the five forms of participation deemed criminal referred to in Article 6
(1) and consistently included the phrase "which in fact occurs", with the exception of
aiding and abetting, which is akin to complicity and therefore implies a principal offence.

476. The elements of the offences or, more specifically, the forms of participation in the
commission of one of the crimes under Articles 2 to 4 of the Statute, as stipulated in
Article 6 (1) of the said Statute, their elements are inherent in the forms of participation
per se which render the perpetrators thereof individually responsible for such crimes. The
moral element is reflected in the desire of the Accused that the crime be in fact
committed.

477. In this respect, the International Criminal Tribunal for the former Yugoslavia found
in the Tadic case that:

"a person may only be criminally responsible for conduct where it is determined that he
knowingly participated in the commission of an offence" and that "his participation
directly and substantially affected the commission of that offence through supporting the
actual commission before, during, or after the incident."81

478. This intent can be inferred from a certain number of facts, as concerns genocide,
crimes against humanity and war crimes, for instance, from their massive and/or
systematic nature or their atrocity, to be considered infi-a in the judgment, in the
Tribunal's findings on the law applicable to each of the three crimes which constitute its
ratione materiae jurisdiction.




10175

TR
"f‘g International Criminal Tribunal for Rwanda

‘Tribunal pénal iterational pour le Rwanda

ENGLISH
Original: French

APPEALS CHAMBER

Before:

Judge Claude Jorda, Presiding
Judge Mohamed Shahabuddeen
Judge David Hunt

Judge Fausto Pocar

Judge Theodor Meron

Registry: Adama Dieng
Judgement of: 3 July 2002

THE PROSECUTOR
(Appellant)
V.
Ignace BAGILISHEMA
(Respondent)

Case No. ICTR-95-14-A

JUDGEMENT
(REASONS)

Office of the Prosecutor:
Carla Del Ponte

Norman Farrell

Sonja Boelaert-Suominen
Mathias Marcussen

Counsel for the Defence:
Frangois Roux
Maroufa Diabira




10176

chain of command.[79] The Prosecution submits that there is no indication that the Trial
Chamber focused on the test of effective control.[$0]

50.  Under Article 6(3), a commander or superior is the one who possesses the power
or authority in either a de jure or a de facto form to prevent a subordinate’s crime or to
punish the commission of a crime by a subordinate after the crime is committed™.[81]
The power or authority to prevent or to punish does not arise solely from a de jure
authority conferred through official appointment.[82] Hence, “as long as a superior has
effective control over subordinates, to the extent that he can prevent them from
committing crimes or punish them after they committed the crimes, he would be held
responsible for the commission of the crimes if he failed to exercise such abilities of
control.” {83] The effective control test applies to all superiors, whether de jure or de
facto, military or civilian.[84]

SL Indeed, it emerges from international case-law that the doctrine of superior
responsibility is not limited to military superiors, but also extends to civilian superiors. In
the Celebiéi case, it was held that:

[...] the doctrine of superior responsibility extends to civilian superiors only to the extent that they exercise
a degree of control over their subordinates which is similar to that of military commanders.[83

In this respect, the Appeals Chamber notes that the Musema Trial Judgement, which took
into consideration the Rwandan situation, pointed out that “it is appropriate to assess on a
case-by-case basis the power of authority actually devolved on an accused to determine
whether or not he possessed the power to take all necessary and reasonable measures to
prevent the commission of the alleged crimes or to punish their perpetration.”[86]

52.  Hence, the establishment of civilian superior responsibility requires proof beyond
reasonable doubt that the accused exercised effective control over his subordinates, in the
sense that he exercised a degree of control over them which is similar to the degree of
control of military commanders. It is not suggested that “effective control” will
necessarily be exercised by a civilian superior and by a military commander in the same
way, or that it may necessarily be established in the same way in relation to both a
civilian superior and a military commander.

53. In the instant case, the Trial Chamber relied on the Celebi¢i Trial Judgement,
which was affirmed by the ICTY Appeals Chamber, in holding that:

[...] for a civilian superior’s degree of control to be “similar to” that of a military commander, the control
over subordinates must be “effective”, and the superior must have the “material ability” to prevent and
punish any offences. Furthermore, the exercise of de facto authority must be accompanied by the “the
trappings of the exercise of de jure authority . The present Chamber concurs. The Chamber is of the view
that these trappings of authority include, for example, awareness of a chain of command, the practice of
issuing and obeying orders, and the expectation that insubordination may lead to disciplinary action. It is by
these trappings that the law distinguishes civilian superiors from mere rabble-rousers or other persons of
influence.[87]

192
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subordinate relationship between the Accused and the population and attackers, the circumstances
of the case suggest that the Accused's words of incitement were perceived as orders within the
meaning of Article 6(1) of the Starute.’

182. Thus, after finding that no formal superior-subordinate relationship existed, the Trial
Chamber proceeded to consider whether, under the circumstances of the case, the Appellant’s
statements nevertheless were perceived as orders. This is in accordance with the most recent
judgements of the Appeals Chamber. In the Semanza Appeal Judgement, the Appeals Chamber
explained:
As recently clarified by the ICTY Appeals Chamber in Kordi} and Cerkez, the actus reus of
~ordering” is that a person in a position of authority instruct another person to commit an offence.

No formal superior-subordinate relationship between the accused and the perpetrator is required. It

is sufficient that there is proof of some position of authority on the 3}gart of the accused that would
compel another to commit a crime in following the accused’s order. 8

The Appeals Chamber notes that this element of “ordering” is distinct from that required for
liability under Article 6(3) of the Statute, which does require a superior-subordinate relationship
(albeit not a formal one but rather one characterized by effective control).** Ordering requires no
such relationship -- it requires merely authority to order, a more subjective criterion that depends on

the circumstances and the perceptions of the listener.
183.  Accordingly, this sub-ground of appeal is dismissed.

2. Alleged Error of Fact

184. The Trial Chamber found that, as hourgmestre, the Appellant was the highest authority and
most influential person in the commune, with the power to take legal measures binding all
residents.*’° His role in the genocide demonstrated his authority: he convened meetings with the
conseillers; asked them to organize meetings to tell people to kill Tutsis, and verified that these
meetings had been held; and directly instructed conseillers, other leaders, and the Hutu population
to kill and rape Tutsis.*®" The Trial Chamber pointed to several instances in which the Appellant

“instructed”, “ordered”, or “directed” the attackers in general, not just the communal policemen:

397 Trial Judgement, paras. 282, 283 (emphasis added, internal citations omitted).

398 Semanza Appeal Judgement, para. 361, referring to Kordi} and Cerkez Appeal Judgement, para. 28. See also
Kamuhanda Appeal Judgement, para. 75 (“To be held responsible under Article 6(1) of the Statute for ordering a crime,
on the contrary, it is sufficient that the accused have authority over the perpetrator of the crime, and that his order have
a direct and substantial effect on the commission of the illegal act.” (internal citations omitted)).

399 See supra section I1L.B.3.

09 Trjal Judgement, paras. 241-243.

01 Trial Judgement, paras. 101, 104.

67
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e On 14 April 1994, after giving a speech telling people “to arm themselves with machetes

and [...] to hunt down all the Tutsi’, the Appellant led assailants to Kigarama, where they

engaged in an attack on Tutsis “carried out under [the Appellant’s] personal supervision”.***

e At Nyarubuye Parish on 15 April 1994, the Appellant ‘instructed the communal police and
the Interahamwe to attack the refugees and prevent them from escaping”, which they did.*"

e On 16 April 1994, the Appellant “directed” an attack at Nyarubuye Parish, during which the A
assailants “finished off” survivors and looted the parish building.*"*

e On 17 April 1994, the Appellant ordered a group of attackers to kill fifteen Tutsi survivors
of previous attacks at Nyarubuye Parish, which they immediately did.*"

185. These findings made clear that the Appellant had authority over the attackers in question
and that his orders had a direct and substantial effect on the commission of these crimes. In view of
these facts, no reasonable trier of fact could find that the Appellant’s words were not perceived as

orders by the attackers in general, not just the communal police, to commit these crimes.

186. In Semanza, the Appeals Chamber found that the Trial Chamber had unreasonably failed to
conclude that Laurent Semanza was liable for ordering a massacre.*’® This conclusion was based on
the facts that Mr. Semanza had “directed attackers, including soldiers and Interahamwe, to kill Tutsi

5407

refugees who had been separated from the Hutu refugees and that the refugees “were then

executed on the directions” of Mr. Semanza.**® The Appeals Chamber concluded as follows:
On these facts, no reasonable trier of fact could hold otherwise than that the attackers to whom the
Appellant gave directions regarded him as speaking with authority. That authority created a

superior-subordinate relationship which was real, however informal or temporary, and sufficient to
find the Appellant responsible for ordering under Article 6(1) of the Statute.**®

The Trial Chamber in the Kamuhanda case reached a similar conclusion under similar facts, and the

Appeals Chamber atfirmed it.*1° The present case is materially indistinguishable from these cases.

187.  Accordingly, the Trial Chamber erred in fact by not convicting the Appellant for ordering

the crimes committed by all attackers, not just the communal policemen, at Nyarubuye Parish on

15, 16, and 17 April 1994 and on 14 April 1994 at Kigarama. This sub-ground of appeal is upheld.

02 Trial Judgement, para. 98.

93 Trial Judgement, paras. 152, 154 (emphasis added). See also ibid,, paras. 168, 172 (the Appellant “directed attacks”
at Nyarubuye), 173 (the Appellant led the attacks at Nya<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>