












is flawed both in law and in logic. There is no legal principle to support that proposition

nor is the proposition legally tenable.

20. Secondly, the fundamental question relating to the circumstances when a Trail Chamber

may exercise its discretion and when an appellate tribunal may interfere with that discretion

is well litigated both before this court and in other international tribunals at the appellate

level. 15 There is therefore no need for further articulation of this issue at the appellate level.

Therefore, to the extent that the Prosecution's case on appeal seeks to challenge the

exercise of the Trial Chamber's discretion, the appeal does not raise any serious issue of

fundamental legal importance. The question of discretion is well-litigated in international

law.

21. The Prosecution therefore fails to establish exceptional circumstances and leave to appeal

must be refused.

Irreparable prejudice

22. Leave to appeal must also be refused on the basis that the Prosecution fails to show that it

would suffer irreparable prejudice if leave were not granted. The bald assertion that it is

likely that future witnesses could be deterred from testifying if they are required to expose

their families by questions that reveal their current locations is not sufficient to demonstrate

irreparable prejudice. The argument overlooks the particular circumstances of the case,

especially, that the witness voluntarily testified in open court after renouncing the

protective measures regime that was in place for his protection. The argument also

overlooks the entire protective measures regime that is well-entrenched in the Rules of the

Special Court as well as in the court's jurisprudence. The Trial Chamber is always wary of

the need to protect the privacy and security of the witnesses and has, where warranted,

extended varying protective measures to the witnesses concerned.

15 See footnote 8.
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23. While the fact that a witness chooses to testify in open court does not ipso facto divest the

witness of all protection to his privacy and security, the need to protect the witness under

those circumstances does not automatically warrant a curtailment of the extent of the

defence's cross examination. The issue is always a matter of discretion for the court

depending on the circumstances of each case.

24. The fact that the Trial Chamber in this case exercised its discretion against the Prosecution

does not set a 'precedent' for all future cases. Each case will be determined on its own

merits. As provided in Rules, where protective measures are warranted, the Trial Chamber

may, at the behest of either party or of its own accord, extend protection to the witness

concemed. 16 To suggest that the Trial Chamber's decisions in this matter will deter future

witnesses is therefore not only melodramatic; it is oblivious to the Rules and ill-conceived

in law.

25. Leave to appeal must therefore be refused on the basis that the Prosecution's case on appeal

is entirely without merit and further that the Prosecution fails to make a case both for

exceptional circumstances and irreparable prejudice. The Prosecution's case for interim

measures should also be dismissed accordingly.
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\~~y
S\ h\\\ OBs 'fJ~~

G\)-S. Courtenay Griffiths, QC
.".

Lead Counsel for Mr. Charles Taylor

Dated this Sth Day of May 200S

The Hague, The Netherlands

16 Rule 75(A)
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