


















·draw, or makes any judgements which the T rial Chamber will have to make" .49

23. Accordingly, the Trial Chamber holds that any of Ms. Dutka's evidence falling within the
foregoing categories is inadmissible.

(e) Fair Trial Rights

24. In relation to this ground, the Defence argues that if Ms. Dutka's collection of testimonies of
witnesses in documentary form such as Human Rights Watch reports were allowed into evidence it
would deny the Accused the opportunity of cross-examining any of those witnesses.50 Indeed, Ms.
Dutka's testimony and Report do contain summaries of Human Rights Watch reports and interviews
which she conducted with victims and witnesses in Sierra Leone and Liberia.

25. However, the Trial Chamber has a discretion under Rule 89(C) to admit any relevant
evidence. Accordingly, the Trial Chamber holds that the inability of the Defence to cross-examine
such witnesses is a matter that goes to the weight of the evidence, not its admissibility.

IV. DISPOSITION

26. The Trial Chamber's findings on the first ground above that Ms. Dutka cannot properly be
characterised as an expert witness is, of itself, enough to dispose of this Application and renders the
arguments in grounds two to five of academic interest only. Accordingly, the proposed Expert Report
together with its appendices51 (MFI-l) and the documents tendered by the Prosecution and marked in
court as MFI-2 to MFI-ll are inadmissible under Rule 94bis, as they form part of the Report either by
incorporation or through reference. The Trial Chamber notes that it granted the parties leave to file
written submissions on the issue of the admissibility of the proposed exhibits sought to be tendered
by the Prosecution,52 but that no specific submissions have been made in respect of the photographs,
video clips and associated transcripts marked in court as MFI-12(A) & (B) and MFI-13(A) & (B) to
MFI-15(A) & (B).

27. None the less, the Trial Chamber finds that some of Ms. Dutka's testimony, including the
photographs, video clips and associated transcripts marked in court as MFI-12(A) & (B) and MFI
13(A) & (B) to MFI-15(A) & (B), does have factual content and is admissible on that basis. It follows
that all opinion evidence contained in Ms. Dutka's testimony, including any opinions touching upon
the ultimate issue in this case, or reaching conclusions which are within the province of the Trial
Chamber, will be disregarded.

49 Prosecutor v. Brima et al., Case No. SCSL04-16-T, Oral Ruling on Admissibility of Report of Expert Witness TIl-301,
Transcript 14 October 2005, p. 38, lines 14-29.
50 Motion, para. 29.
51 Appendix 1 (Corinne Dutka's CY)i Appendix 2 (Human Rights Watch Publications); Appendix 3 (News Articles
Wherein Liberian Government Officials Deny Human Rights Watch Accusations, Thereby Proving Their Knowledge of
Human Rights Watch's Work).
52 Transcript 22 January 2008, page 1945 line 20.
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PARTIALLY GRANTS THE MOTION and excludes the Report in its entirety.

RECLASSIFIES Ms. Dufka as a witness of fact and admits in evidence MFI-12(A) & (B) as

Prosecution Exhibits P-142(A) & (B) respectively; MFI-13(A) & (B) as Prosecution Exhibits P-143(A)
& (B) respectively, MFI-14(A) & (B) as Prosecution Exhibits P-144(A) & (B) respectively, and MFI
15(A) & (B) as Prosecution Exhibits P-145(A) & (B) respectively;

DISMISSES the Urgent Prosecution Request for Decision as frivolous, an abuse of process, and
without merit. The Trial Chamber warns Counsel for the Prosecution that similar filings in the
future will attract sanctions in accordance with Rule 46.

Done at The Hague, The Netherlands, this 19th day of June 2008.

Justice Julia Sebutinde
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