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The objection taken in the present case is to a witness whose expert evidence could not be

replaced by another witness. Hamdija Cavcic describes the results of the shellings which he

investigated at the time of their occurrence. His deductions as to the direction from which the

shells were fired is without doubt expert evidence, but that expert evidence is based upon facts to

which only he could testify directly.

42. It is unclear whether this particular objection was taken by the appellant before the Trial

Chamber, but it is obvious that, if it had been, the only reasonable conclusion which would have

been open to the Trial Chamber in relation to this issue was to have admitted the statement under

Rule 92bis. The appellant's objection is rejected.

5 Admissibility of part of a written statement

43. The appellant submits that, in relation to the statement of Bajram Sopi (described in

par 4, supra), it is not in the interests of justice, and it is to the detriment of his fair trial, not to

have admitted that part of that statement which, it is said, states:72

[... ] the fact that in the school, which was located in the vicinity of his house, the army
was stationed there from where it was going to the fIrst front combat line, that he took
part in bringing food for the army, and other facts which prove that he was not a
civilian, and that he was present in the zone of legitimate military targets.

The appellant asserts that he should have been given the opportunity to present his stand in

relation to this part of the statement, to argue that it should have been admitted because he was

unable to cross-examine this witness.73

44. The clear suggestion In those submissions that the appellant was not given the

opportunity to put these arguments at the trial is entirely without merit. A response to the

prosecution's motion to admit the evidence was filed by the appellant on 8 Apri1.74 Its concerns

were directed to what are described as the statement's "many inconsistencies and imprecise

information" as to incident 11 in the schedule to the indictment, the absence of detail as to the

wounding of the witness's wife (which was recounted in a part of the statement not tendered by

the prosecution) and, in very general terms, the "poor and incomplete explanation of the facts

from his short written statement". Significantly, the response made no mention of the arguments

72 Interlocutory Appeal, p 11.
73 Ibid, P 11.
74 Reply to the Request of the Prosecutor to Present the Evidence in Accordance to [sic] Rule 92bis(C), 8 Apr

2002, signed by Ms Pilipovic as lead counsel.
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now put before the Appeals Chamber. The appeal process is not designed for the purpose of

allowing parties to remedy their own failings or oversights at the trial.

45. Moreover, the written statement which was admitted into evidence makes no mention of

the witness taking part in bringing food for the army, or any other fact which may prove that he

was not a civilian, as the Interlocutory Appeal suggests. Even if the witness could be regarded as

a combatant at some earlier time, it is not clear from the statement how he lost his civilian status

when he was collecting firewood at the time the other man present was shot. There was no

mention in the statement of "legitimate military targets" unless this describes the school building

behind the witness's house which (the statement says) had been "levelled" the year before this

incident, but which had at that earlier time been used to house military units. If this

interpretation was disputed, it was open to the appellant to raise that issue in the cross­

examination of another witness to the same incident, one Nura Bajraktarevic. No detriment to

the fair trial of the appellant has so far been demonstrated by the non-tender of this part of the

statement.

46. It must be emphasised that Rule 92bis(C) makes specific provision for the admission of

part only ofa written statement of a witness,75 and that it is for the Trial Chamber to decide, after

hearing the parties, whether to admit the statement in whole or in part.76 Notwithstanding the

argument of the prosecution to the contrary,77 it is not its "prerogative" to detennine how much

of the statement is to be admitted. Where that part of the written statement not tendered by the

prosecution modifies or qualifies what is stated in the part tendered, or where it contains material

relevant to the maker's credit, the absence of any opportunity to cross-examine the witness

(which must be the case where Rule 92bis(C) is concerned) would usually necessitate the

admission of those parts of the statement as well. There is no foundation for the appellant's

argument that, if the statement includes material which is irrelevant, the whole of the statement

b . d 78must e reJecte .

47. The appellant's objection is rejected.

75 Rule 92bis(A).
76 Rule 92bis(E).
77 Response, par 69.
78 Interlocutory Appeal, p II.

Case IT-98-29-AR73.2 22 7 June 2002



Disposition

48. For the foregoing reasons:

(1) The appeal against the Trial Chamber's First Decision (given on 12 April 2002) is

allowed, so that the matter may be returned to the Trial Chamber for it to consider the

exercise of its discretion in accordance with this present Decision in relation to the

statement of Hamdija Cavcic.

(2) The appeal against the Trial Chamber's Second Decision (given on 18 April 2002) is

dismissed.

Done in English and French, the English text being authoritative.

Dated this 7th day of June 2002,
At The Hague,
The Netherlands.

Judge David Hunt
Presiding Judge

[Seal of the Tribunal]
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