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1. Introduction

(a) General matters

1.1 Pursuant to Rule 112 of the Rules of Procedure and Evidence, and the Appeals
Chamber’s “Decision on Urgent Joint Defence and Prosecution Motion for an
Extension of Time for the Filing of Response Briefs” of 26 September 2007, the
Prosecution files this Response Brief containing the submissions of the
Prosecution in response to:

(1) the “Brima Appeal Brief” (the “Brima Appeal Brief”), filed on behalf
of Alex Tamba Brima (“Brima’) on 13 September 2007;
(2) the “Kamara Appeal Brief’ (the “Kamara Appeal Brief”), filed on
behalf of Brima Bazzy Kamara (“Kamara”) on 13 September 2007; and
(3) “Kanu’s Submissions to Grounds of Appeal” (the “Kanu Appeal
Brief”), filed on behalf of Santigie Borbor Kanu (“Kanu”) on 13
September 2007.
These three documents are referred to collectively in this Response Brief as the
“other parties’ Appeal Briefs”.

1.2 The submissions made in this Response Brief are without prejudice to the
submissions made in the Prosecution Appeal Brief. The submissions in this
Response Brief merely respond to the arguments in the other parties’ Appeal
Briefs in the light of the Trial Chamber’s Judgement, not taking into account the

arguments raised by the Prosecution in its own appeal in this case.

(b) Structure of this Response Brief

1.3 Some grounds of appeal of each of the parties raise issues that are common to
grounds of appeal of one or more of the other parties. In order to avoid
repetition, this Response Brief therefore does not deal in order with each of the
grounds of appeal of each party. Instead, some sections of this Response Brief
deal with multiple Defence grounds of appeal that raise similar issues.

Furthermore, this Response Brief deals with the various Defence grounds of

Prosecutor v. Brima, Kamara and Kanu, SCSL-04-16-A 4
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appeal grouped in a thematic order. The table in Appendix A indicates where

each of the other parties’ grounds of appeal is dealt with in this Response Brief.
1.4 Before addressing the arguments made in the other parties’ Appeal Briefs, the

Prosecution makes preliminary submissions on certain general issues in the

following sections of this Part below.

(c) The standards of review on appeal

1.5 Under the Statute and Rules of the Special Court, an appeal may be allowed on

the basis of:
(D a procedural error,
(2)  an error on a question of law invalidating the decision, and/or
(3)  an error of fact which has occasioned a miscarriage of justice.’

1.6 The standard of review to be applied by the Appeals Chamber in an appeal
against a decision of the Trial Chamber is different for each of these different
types of alleged errors. These standards are now well-established in the case
law of the ICTY and ICTR.

1.7 Where the appellant alleges an error of fact, the Appeals Chamber will not
conduct an independent assessment of the evidence admitted at trial, or
undertake a de novo review of the evidence.” The standard of review on appeal
for an error of fact of this type has been articulated by the Appeals Chamber of
the ICTY as follows:

Pursuant to the jurisprudence of the Tribunal, the task of hearing,
assessing and weighing the evidence presented at trial is left primarily
to the Trial Chamber. Thus, the Appeals Chamber must give a margin
of deference to a finding of fact reached by a Trial Chamber. Only
where the evidence relied on by the Trial Chamber could not have
been accepted by any reasonable tribunal of fact or where the
evaluation of the evidence is ‘wholly erroneous’ may the Appeals
Chamber substitute its own finding for that of the Trial Chamber. It
must be borne in mind that two judges, both acting reasonably, can
come to different conclusions on the basis of the same evidence.

' See Article 20 of the Special Court Statute and Rule 106 of the Rules of Procedure and Evidence.
? See, for instance, Celebici Appeal J udgment, paras. 203-204.

Prosecutor v. Brima, Kamara and Kanu, SCSL-04-16-A 5
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. it is initially the Trial Chamber’s task to assess and weigh the
evidence presented at trial. In that exercise, it has the discretion to
‘admit any relevant evidence which it deems to have probative value’,
as well as to exclude evidence ‘if its probative value is substantially
outweighed by the need to ensure a fair trial.” As the primary trier of
fact, it is the Trial Chamber that has the main responsibility to resolve
any inconsistencies that may arise within and/or amongst witnesses’
testimonies. It is certainly within the discretion of the Trial Chamber to
evaluate any inconsistencies, to consider whether the evidence taken as
a whole is reliable and credible and to accept or reject the
‘fundamental features’ of the evidence. The presence of
inconsistencies in the evidence does not, per se, require a reasonable
Trial Chamber to reject it as being unreliable. Similarly, factors such
as the passage of time between the events and the testimony of the
witness, the possible influence of third persons, discrepancies, or the
existence of stressful conditions at the time the events took place do
not automatically exclude the Trial Chamber from relying on the
evidence. However, the Trial Chamber should consider such factors as
it assesses and weighs the evidence.

... The reason that the Appeals Chamber will not lightly disturb
findings of fact by a Trial Chamber is well known. The Trial Chamber
has the advantage of observing witnesses in person and so is better
positioned than the Appeals Chamber to assess the reliability and
credibility of the evidence. Accordingly, it is primarily for the Trial
Chamber to determine whether a witness is credible and to decide
which witness’ testimony to prefer, without necessarily articulating
every step of the reasoning in reaching a decision on these points. This
discretion is, however, tempered by the Trial Chamber’s duty to
provide a reasoned opinion, following from Article 23(2) of the
Statute’.

1.8 In other words, in an appeal against conviction, the Appeals Chamber does not
determine whether it is itself satisfied beyond a reasonable doubt of the guilt of
the accused. Rather, it applies a “deferential standard” of review, under which it

must decide whether a reasonable Trial Chamber, based on all of the evidence

in the case, could have been satisfied beyond reasonable doubt as to the finding

* Kupreski¢ Appeal Judgement, paras. 30-32 (footnotes omitted). See also Tadié Appeal Judgement,
para. 64; Aleksovski Appeal Jugement, para. 63; Kunarac Appeal Judgement, paras. 39-42; Celebici
Sentencing Appeal Judgement, paras. 54-60; Bagilishema Appeal Judgement, paras. 11-14;
Rutaganda Appeal Judgement, paras. 22-23; Krnojelac Appeal Judgement, paras. 11-12; Vasiljevi¢
Appeal Judgement, para. 7.

Prosecutor v. Brima, Kamara and Kanu, SCSL-04-16-A 6
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in question.” An appellant can only establish an error of fact where the
appellant can establish that the finding of fact reached by the Trial Chamber is
one which could not have been made on the evidence by amy reasonable
tribunal of fact.

1.9 It has further been held that in making this determination:

The Appeals Chamber does not review the entire trial record de novo;
in principle, it only takes into account evidence referred to by the Trial
Chamber in the body of the judgement or in a related footnote,
evidence contained in the trial record and referred to by the parties,
and additional evidence admitted on appeal, if any.’

1.10 Not every error of fact leads to a reversal or revision of a decision of a Trial
Chamber. Article 20(1)(c) of the Statute requires that the error of fact be one
which has “occasioned a miscarriage of justice”. The Appeals Chamber of the
ICTY has for instance held that the appellant must establish that the error was
critical to the verdict reached by the Trial Chamber, thereby resulting in a
“grossly unfair outcome”, or a “flagrant injustice”, such as where an accused is
convicted despite a lack of evidence on an essential element of the crime.®

1.11 Where the appellant alleges an error of law, the Appeals Chamber, as the final
arbiter of the law of the Court, must determine whether such an error of
substantive or procedural law was in fact made.” The Appeals Chamber of the
ICTY has said that:

Errors of law do not raise a question as to the standard of review as
directly as errors of fact. Where a party contends that a Trial Chamber
made an error of law, the Appeals Chamber, as the final arbiter of the
law of the Tribunal, must determine whether there was such a mistake.
A party alleging that there was an error of law must be prepared to
advance arguments in support of the contention; but, if the arguments
do not support the contention, that party has not failed to discharge a
burden in the sense that a person who fails to discharge a burden
automatically loses his point. The Appeals Chamber may step in and,

* Blaski¢ Appeal Judgement, para. 22.

> Brduanin Appeal Judgement, para. 15.

® See, e.g., Kupreski¢ Appeal Judgement, para. 29. See also Furundiija Appeal Judgement, para. 37;
Kunarac Appeal Judgement, para. 39; Krnojelac Appeal Judgement, para. 13; Vasiljevi¢ Appeal
Judgement, para. 8; Kvocka Appeal Judgement, para. 18.

7 Kunarac Appeal Judgement, para. 38.

Prosecutor v. Brima, Kamara and Kanu, SCSL-04-16-A 7
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for other reasons, find in favour of the contention that there is an error
of law™®,

1.12 In other words, the Appeals Chamber accords no particular deference to the
findings of law made by the Trial Chamber, since the Appeals Chamber is as
capable as the Trial Chamber of determining what is the law. However, in
accordance with the general principle that it is for a party asserting a right or
seeking relief to establish the existence of that right or the entitlement to that
relief, an appellant may be said to bear a burden of persuasion’. Thus, it has
been said that:

[A] party who submits that the Trial Chamber erred in law must at
least identify the alleged error and advance some arguments in support
of its contention. An appeal cannot be allowed to deteriorate into a
guessing game for the Appeals Chamber. Without guidance from the
appellant, the Appeals Chamber will only address legal errors where
the Trial Chamber has made a glaring mistake. If the party is unable to
at least identify the alleged legal error, he or she should not raise the
argument on appeal. It is not sufficient to simply duplicate the
submissions already raised before the Trial Chamber without seeking
to clarify how these arguments support a legal error allegedly
committed by the Trial Chamber.'°

1.13 As to the remedy to be granted in cases where an error of law has been
established, it has been held that:

Where the Appeals Chamber finds that there is an error of law in the
Trial Judgement arising from the application of the wrong legal
standard by the Trial Chamber, it is open to the Appeals Chamber to
articulate the correct legal standard and review the relevant factual
findings of the Trial Chamber accordingly. In doing so, the Appeals
Chamber not only corrects a legal error, but applies the correct legal
standard to the evidence contained in the trial record in the absence of
additional evidence, and it must determine whether it is itself
convinced beyond reasonable doubt as to the factual finding

FurundZija Appeal Judgement, para. 35. See also, e.g., Kajelijeli Appeal Judgement, para. 5;
Vasiljevi¢ Appeal Judgement, para. 6.
See, e.g., Tadi¢ Additional Evidence Appeal Decision, para. 52.
' Kupreski¢ Appeal Judgement, para. 27. See also Kunarac Appeal Judgement, paras. 43-48;
Krnojelac Appeal Judgement, para. 10.

Prosecutor v. Brima, Kamara and Kanu, SCSL-04-16-A. 8
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challenged by the Defence before that finding is confirmed on
appeal.’’

1.14 Thus, not every error of law leads to a reversal or revision of a decision of a
Trial Chamber. Pursuant to Article 20(1)(b) of the Statute, the Appeals
Chamber is empowered to reverse or revise a Trial Chamber’s decision only
when the error of law is one “invalidating the decision”.'? The party alleging an
error of law must identify the alleged error and explain how the error invalidates
the decision, and an allegation of an error of law which has no chance of
resulting in an impugned decision being quashed or revised may be rejected on
that ground."

1.15 In the case of an alleged procedural error, it is necessary to distinguish
between cases where it is alleged that there has been a non-compliance with a
mandatory procedural requirement of the Statute and the Rules, and cases
where it is alleged that the Trial Chamber has erroneously exercised a
discretionary power. Errors of the former type will not necessarily invalidate
the Trial Chamber’s decision, if there has been no prejudice to the Defence.'*

1.16 In cases where it is alleged that the Trial Chamber has erroneously exercised its
discretion, the issue on appeal is not whether the decision is correct, but rather
whether the Trial Chamber has correctly exercised its discretion in reaching that
decision. Provided that the Trial Chamber has properly exercised its discretion,
its decision will not be disturbed on appeal, even though the Appeals Chamber

itself may have exercised the discretion differently.'’

"' Kvo¢ka Appeal Judgement, para. 17; see also Blaski¢ Appeal Judgement, para. 15; Kordi¢ Appeal
Judgement, para. 17; Staki¢ Appeal Judgement, paras. 9, 312 (but see the Partly Dissenting
Opinion of Judge Shahabuddeen, paras. 2-7); Brdanin Appeal Judgement, para. 10.

2 Compare Kunarac Appeal Judgement, para. 38.

' See, for instance, Krnojelac Appeal Judgement, para. 10; Kvocka Appeal Judgement, para. 16; CDF
Subpoena Appeal Decision, para. 7 “To show that the discretion was based on an error of law, an
appellant must give details of the alleged error, and must state precisely how the legal error invalidates
the decision.”. However, even if an appellant’s arguments are insufficient to support the contention
of an error, the Appeals Chamber may conclude for other reasons that there has been an error of law:
Staki¢ Appeal Judgement, para. 8.

' See, ¢.g., Celebidi Appeal Judgment, paras. 630-639. See also Krsti¢ Appeal Judgement, paras. 187-
188 (holding that the prosecution’s failure to comply with its disclosure obligations did not warrant a
retrial where no prejudice to the accused was established).

" See, ¢.g., CDF Subpoena Appeal Decision, para. 5; MiloSevi¢ Reasons for Decision, para. 14;
Bagosora Interlocutory Appeal Decision, para. 10.

Prosecutor v. Brima, Kamara and Kanu, SCSL-04-16-A 9
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1.17 The test for determining whether the Trial Chamber has erred in the exercise of

a discretion is whether the Trial Chamber “has misdirected itself either as to the
principle to be applied, or as to the law which is relevant to the exercise of the
discretion, or that it has given weight to extraneous or irrelevant considerations,
or that it has failed to give weight or sufficient weight to relevant
considerations, or that it has made an error as to the facts upon which it has

. . . . 1
exercised its discretion”.'¢.

1.18 In simple terms, the question is whether the exercise of the discretion was

“reasonably open” to the Trial Chamber,'’ or whether, conversely, the Trial

Chamber “abused its discretion”,'® or has “erred and exceeded its discretion”,"”
or whether the Trial Chamber has committed a “discernible error” in the
exercise of its discretion,”® or whether the Trial Chamber’s decision was so
unreasonable and plainly unjust that the Appeals Chamber is able to infer that

the Trial Chamber must have failed to exercise its discretion properly.21

1.19 The standards of review in an appeal against sentence are dealt with in Part 7(a)

below.

(d) The waiver principle

1.20 The Appeals Chamber of the ICTY has held that:

The appeal process of the International Tribunal is not designed for the
purpose of allowing parties to remedy their own failings or oversights
during trial or sentencing.**

6

~

19
20
21

CDF Subpoeana Appeal Decision, para. 6; Milo§evi¢ Reasons for Decision, para. 5. See also
Milosevié Interlocutory Appeal Decision, para. 7; Bizimungu Interlocutory Appeal Indictment
Decision, para. 11; Karemera Interlocutory Appeal Indictment Decision, para. 9.

Celebi¢i Appeal Judgment, paras. 274-275 (see also para. 292, finding that the decision of the Trial
Chamber not to exercise its discretion to grant an application was “open” to the Trial Chamber).

Ibid., para. 533 (“[Tlhe Appeals Chamber recalls that it also has the authority to intervene to exclude
evidence, in circumstances where it finds that the Trial Chamber abused its discretion in admitting it”),
and see also at para. 564 (finding that there was no abuse of discretion by the Trial Chamber in
refusing to admit certain evidence, and in refusing to issue a subpoena that had been requested by a
party at trial).

Ibid., para. 533.
Naletili¢ and Martinovi¢ Appeal Judgement, paras. 257-259; Mejaki¢ Rule 11bis Decision, para. 10.
Compare Mejakic¢ Rule 11bis Appeal Decision, para. 10.

2 Erdemovic Appeal Judgement, para. 15; Kupreski¢ Appeal Judgement, para. 408.

Prosecutor v. Brima, Kamara and Kanu, SCSL-04-16-A 10
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1.21 Consistently with this principle, it has been said that:

The Appeals Chamber accepts that, as a general principle, a party
should not be permitted to refrain from making an objection to a
matter which was apparent during the course of the trial and to raise it
only in the event of an adverse finding against that party.”?

1.22 Thus, if a party fails to raise any objection to a particular issue before the Trial

Chamber, in the absence of any special circumstances, the party is to be taken as
having waived its right to adduce the issue as a valid ground of appeal. A
concomitant of this principle is that the accused cannot raise a defence for the
first time on appeal.”® This principle is referred to below as the “waiver

principle”.

1.23 The waiver principle is based in part on judicial economy: if an issue is raised

and dealt with at trial, an unnecessary appeal, with the ensuing possibility of a
subsequent retrial, may be avoided. The ICTY Appeals Chamber has also
indicated that it may be difficult for it to determine precisely what prejudice has

been caused to a party if the objection was not raised before the Trial

Chamber.?

23

24

25

Celebici Appeal Judgment, para. 640 (referring to earlier case law) (and see at para. 351). See also
Kunarac Appeal Judgement, para. 61; Naletili¢ and Martinovi¢ Appeal Judgement, paras. 21-22;
Kambanda Appeal Judgement, paras. 25-28, 55; Kayishema Appeal Judgement, para. 91; Musema
Appeal Judgement, paras. 127, 341; Bagilishema Appeal Judgement, para. 71. The waiver
prirciple applies also to appeals against sentence: Celebici Sentencing Appeal Judgement, para. 15.
Aleksovski Appeal Judgement, para. 51. Nevertheless, it appears that the Appeals Chamber will not
apply the waiver principle in exceptional cases: see, for instance Aleksovski Appeal Judgement,
paras. 51-56; Kambanda Appeal Judgement, para. 55. It has been held that where a convicted person
raises an alleged defect in the form of the indictment for the first time on appeal, he bears the burden of
proving that his ability to prepare his defence was materially impaired, but that when an accused has
previously raised the issue of lack of notice before the Trial Chamber, the burden rests on the
Prosecution to prove on appeal that the ability of the accused to prepare a defence was not materially
impaired: Simi¢ Appeal Judgement, paras. 25, 56-74; Bagosora Appeal Decision, para. 42.

Celebi¢i Appeal Judgment, para. 641.

Prosecutor v. Brima, Kamara and Kanu, SCSL-04-16-A 11
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(e) General requirements of appeal briefs

1.24 The Appeals Chamber of the ICTY and ICTR has made clear that the Appeals
Chamber does not operate as a second Trial Chamber, and that an appeal does
not involve a trial de novo.*®

1.25 Consistently with this principle, and the waiver principle, and the standards of
review on appeal referred to above, it is incumbent upon an appellant to
demonstrate in his appeal brief how the Trial Chamber erred. It is not sufficient
for an appellant simply to duplicate the submissions already raised before the
Trial Chamber without seeking to clarify Aow these arguments support a legal
error allegedly committed by the Trial Chamber.”’

1.26 The ICTY Appeals Chamber has said that it cannot be expected to consider the
parties’ claims in detail if they are obscure, contradictory or vague, or if they are
vitiated by other blatant formal defects, and that the party appealing must
therefore set out the sub-grounds and submissions of its appeal clearly and
provide the Appeals Chamber with precise references to relevant transcript
pages or paragraphs in the judgment to which the challenge is being made, and
exact references to the parts of the records on appeal invoked in its support.?®
The ICTY Appeals Chamber has added that it does not have to provide a
detailed written explanation of its position with regard to arguments which are
clearly without foundation, and that it will reject without detailed reasoning
arguments raised by appellants in their briefs or at the appeal hearing if they are
obviously ill-founded.*

1.27 It has further been held that an appellant who makes no submission to the effect

that the Trial Chamber’s findings were unreasonable but who merely challenges

* Tadi¢ Additional Evidence Appeal Decision, paras. 41-42; Furundzija Appeal Judgement, para. 40;

Celebic¢i Appeal Judgment, paras. 203, 724; Vasiljevi¢ Appeal Judgement, para. 5; Kvoéka Appeal
Judgement, paras. 424-425.
Celebici Appeal Judgment, para. 371; KupreSki¢ Appeal Judgement, paras. 26-27 (indicating that
there is a possible exception “where the Trial Chamber has made a glaring mistake™); Niyitegeka
Appeal Judgement, para. 9 (“A party cannot merely repeat on appeal arguments that did not succeed
at trial, unless that party can demonstrate that rejecting them constituted such error as to warrant the
intervention of the Appeals Chamber”).
Krnojelac Appeal Judgement, para. 16; Vasiljevi¢ Appeal Judgement, paras. 10-11; Kordi¢ Appeal
" J l;ldgement, para 22; Kvocka Appeal Judgement, para 425.

Ibid.
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the Trial Chamber’s findings and suggests an alternative assessment of the
evidence, fails to discharge the burden of proof incumbent on it when alleging
errors of fact.’® The Appeals Chamber of the ICTY and ICTR has sometimes
been quite strict, and has said that it may dismiss without detailed reasoning
submissions that do not meet the formal requirements of the applicable rules

and practice directions.”!

(f) Failure to make submissions on grounds of appeal

1.28 The Brima Appeal Brief makes no submissions on Brima’s Second, Third,
Seventh and Eighth Grounds of Appeal (all relating to Brima’s responsibility
for enslavement crimes). Consistent with the principles referred to above, the
Prosecution submits that these grounds of appeal of Brima must therefore be
treated as abandoned.

1.29 The Prosecution submits that a party is required to set out its arguments in
relation to its grounds of appeal fully in its appeal brief. The purpose of this
requirement is to give the responding party full notice of the appellant’s
arguments, and to enable to responding party to address those arguments in its
response brief. The Prosecution submits that an appellant cannot be permitted
to present its arguments in relation to grounds of appeal for the first time in its
reply brief, or in its oral arguments before the Appeals Chamber, at which time
the responding party will not have been given adequate notice of those
arguments, and will not have an opportunity adequately to respond.

1.30 The Prosecution submits that Brima should therefore be precluded from
presenting any further arguments in relation to these grounds of appeal of

Brima. Alternatively, that if Brima is subsequently permitted to present

* Krnojelac Appeal Judgement, para. 20 (and see also at paras. 21-27); Vasiljevi¢ Appeal Judgement,

paras. 13-21.

Vasiljevi¢ Appeal Judgement, para. 10; Semanza Appeal Judgement, paras. 9-11. See also, e.g.,
Kajelijeli Decision on Prosecution Notice of Appeal, (rejection of notice of appeal filed out of time);
Kayishema Appeal Judgement, paras 1549 (Prosecution appeal held to be inadmissible in its
entirety, and Prosecution’s respondent’s briefs to be inadmissible, due to failure to file appeal brief and
respondent’s briefs in time); but c. . Bagilishema Appeal Judgement, paras. 15-23.

31
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arguments on these grounds, the Prosecution should be given adequate time to

respond, in accordance with the time limits provided for under the Rules.

Prosecutor v. Brima, Kamara and Kanu, SCSL-04-16-A 14



(a)

2.1

2.2

23

24

(4o

Alleged procedural errors

Alleged denial of equality of arms

This section of this Response Brief responds to Brima’s First Ground of Appeal.
In this ground of appeal, Brima contends that the principle of equality of arms
was violated in this case in that the Defence lacked adequate time and resources.
The submissions of Brima in relation to this ground of appeal consist almost
entirely of a treatment of general legal principles relating to the concept of
equality of arms. Brima does not explain exactly how he claims that the
principle of equality of arms was violated in his case, or exactly what prejudice
he suffered as a result. Brima’s first ground of appeal makes no submissions at
all on the particular circumstances of his own case, other than to make the bare
assertion, in paragraph 81 of the Brima Appeal Brief, that “a fair trial of the
Appellant was substantially and seriously compromised and impaired without
the adequate time and resources needed by the Defence to conduct
investigations that were vital to the presentation of the Appellant’s case before
the Trial Chamber”.

The Brima Appeal Brief expressly acknowledges that:

(1) a determination of what constitutes “adequate time” depends on the
circumstances of each case;*?

(2) the right of an accused to have adequate time for the preparation of his
defence is not absolute but ought to be exercised in correlation with the
right of the accused to be tried without undue de:lay;33 and

(3) equality of arms does not guarantee an equality of resources between the
Prosecution and the Defence.>*

Any question of whether the principle of equality of arms was violated in this

case could thus only be determined in the light of all relevant details of the

32 Brima Appeal Brief, paras. 76, 77, 79, 80.
* Brima Appeal Brief, para. 81.
* Brima Appeal Brief, para. 82.
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specific circumstances of this case. The Brima Appeal Brief does not deal at all
with the specific circumstances of this case.

2.5 In cases where the Defence raises an issue before the Trial Chamber about an
alleged lack of time and resources, the Trial Chamber has a discretion as to
what remedy, if any, to order in the event that it finds the complaint
substantiated. For the Defence to succeed in an appeal against the approach
adopted by the Trial Chamber, it is necessary for the Defence to establish that
the Trial Chamber has committed a discernible error resulting in prejudice to
the Defence, and to do this the Defence must establish that the exercise of the
Trial Chamber’s discretion was (i) based on an incorrect interpretation of the
governing law; (ii) based on a patently incorrect conclusion of fact; or (ii1) so
unfair or unreasonable as to constitute an abuse of the Trial Chamber’s
discretion.>

2.6 Regarding any alleged error of law, in application of the general principle that
the party asserting a right or secking a relief has to establish the existence of
that right or the entitlement to that relief (see Part 1(c) above), Brima bears the
burden of persuasion.®® The Accused Brima should therefore have at least
identified the alleged error and advanced some arguments in support of his
contention. Furthermore, Brima bears the burden of proof in establishing the
facts on which this ground of appeal is based.

2.7 The Brima Appeal Brief does not provide any details of the time and resources
that were available to it for the preparation of the Defence, or details of what
additional time and resources the Defence claims that it needed, or details of
why such additional time and resources were needed, or of precisely what
prejudice the Defence claims that it suffered as a result of this lack of additional
time and resources. As submitted in paragraph 1.26 above, submissions in an
appellant’s appeal brief must set out the sub-grounds and submissions of its
appeal clearly and provide the Appeals Chamber with specific references to the

sections of the appeal case it is putting forward in support of its claims. A mere

35

“ Pandurevié¢ and Trbi¢ Interlocutory Appeal Decision, para. 6.

See, e.g., Tadic Additional Evidence Appeal Decision, para. 52.

Prosecutor v. Brima, Kamara and Kanu, SCSL-04-16-A 16



403

unsubstantiated and non-specific assertion that the Defence lacked adequate
time and resources cannot suffice to entitle the Defence to a remedy on appeal.
By making such an unsubstantiated and non-specific assertion, the Defence
cannot place the burden on the Prosecution to establish that the Defence did
have adequate time and resources.

2.8 An appeal cannot be allowed to deteriorate into a guessing game for the
Appeals Chamber.”’ It appears that the Brima Defence is unable to identify the
alleged legal error, and it should therefore have refrained from raising this issue

before the Appeals Chamber.®

In the absence of any detailed submissions by
the Defence establishing how Brima was denied his right to equality of arms,
the Appeals Chamber should only address the alleged legal error if the Trial
Chamber has made a glaring mistake. No such glaring mistake is apparent in
this case. In this ground of appeal, Brima fails to discharge any of the burdens
of an appellant.

2.9 For this reason alone, Brima’s First Ground of Appeal should be rejected.

2.10 It is furthermore submitted that, during the trial the Defence never filed any
written motions before the Trial Chamber setting out with any detailed
justification their need for additional time or resources. The principle of
equality of arms, and the Defence claims that it needed more time and/or
resources, were raised only orally on various occasions by the Defence before
the Trial Chamber. Brima does not establish that the Trial Chamber did not
give due considerations to the submissions made by the Defence on those
occasions.

2.11 For instance, at a status conference on 4 April 2006, the Defence indicated that
it wanted the Defence case to start in early September 2006, in order to give the
Defence adequate time to prepare. The Prosecution proposed a start date of 5
June 2006, which the Trial Chamber accepted, albeit indicating that it had
hoped for an earlier start date. The Trial Chamber in fixing that date noted that

the Defence could have some witnesses who were ready to testify by that date,

37 See paragraph 1.12 above.

** Kupre$ki¢ Appeal Judgement, para. 27. See also Kunarac Appeal Judgement, paras. 43-48;
Krnojelac Appeal Judgement, para. 10.
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particularly if any of the accused decided to give evidence, that the Defence
would thereby have sufficient evidence to take their case to the Summer recess,
and that the Defence would then be able to utilise the time over the Summer
recess for further preparations.”® The Trial Chamber concluded by stating that
“We have considered the statutory rights of the accused under Article 17(4)(b)
to have adequate time and preparation for their defences and under Article 14(c)
to be tried without undue delay. We consider that these rights would not be
contravened if we order that the Defence case commenced on Monday, 5 June
2006, and we so order”. It is submitted that Brima has not established that this
decision, and other decisions of the Trial Chamber relating to the time to be
allocated to the Defence, were based on an incorrect interpretation of the
governing law or on a patently incorrect conclusion of fact, or that they were so
unfair or unreasonable as to constitute an abuse of the Trial Chamber’s
discretion.

2.12 The Trial Chamber did indicate a willingness to entertain applications by the
Defence in relation to specific difficulties that it faced. At the hearing on 17
July 2006, the Presiding Judge said to Defence counsel that “If you are having
difficulty getting witnesses coming to court, perhaps the court can help you
there by issuing subpoenas, but we note that we don’t have any applications in
that regard before us at the moment”.* No applications for subpoenas were
ever made by the Defence in this case. When Defence counsel later at the same
hearing spoke of the “logistical constraints” faced by the Defence, the Presiding
Judge said that “We have taken note of what you’ve said. We will deal with
applications if and when any are made”.*' However, no formal written
applications were ever made by the Defence.

2.13 Earlier, for instance, on 10 March 2005, Defence counsel indicated that they
were not in a position to cross-examine a witness. The Presiding Judge

indicated that Defence counsel could if they desired apply to recall that witness

subsequently, and that any such application would be dealt with at the

* Transcript, 4 April 2006, pp. 31-32.
* Transcript, 17 July 2006, p. 75.
*!' Transcript, 17 July 2006, p. 76.
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appropriate time.*” The Defence never made any application to recall this

witness.

2.14 The Trial Chamber was in fact of the view that Defence counsel were not using

their time efficiently. On 27 July 2007, the Presiding Judge said that:

... we have given the Defence what we consider not only ample time,
but generous time to prepare their witnesses to give evidence in court
in their case, and the Trial Chamber is of the view that the Defence has
squandered that time, not made good use of it at all.

2.15 Brima does not establish that the Defence was in fact making an efficient use of

its time and resources.

2.16 The Prosecution does not contest that “[w]hat is generally called ‘equality of

arms’, that is the procedural equality of the accused with the public prosecutor,
is an inherent element of a fair trial.”** Nor does the Prosecution challenge that
the principle equality of arms, as part of the guarantees to a fair trial, is
contained in international human rights treaties and most domestic legal
systems.** The Prosecution does not contest either that the right to equality of
arms “obligates a judicial body to ensure that neither party is put at a
disadvantage when presenting its case.”*> The Prosecution notes that in the
Kordié and Cerkez case, the Appeals Chamber added that the disadvantage had

to be substantial.*

2.17 According to Cassese, the concept of equality of arms as developed by the

European Court of Human Rights implies that “the accused may not be put at a

serious procedural disadvantage with respect to the Prosecutor.”’

2.18 The Appeals Chamber of the ad hoc Tribunals has stated that the principle of

equality of arms should be interpreted in favour of both parties and not only in

4
43
44
45

46
47

Transcript, 10 March 2006, p. 42.

Brima Appeal Brief, para. 72.

Brima Appeal Brief, para. 74.

Nahimana Stay of Proceedings Decision, para. 5, citing Tadi¢ Appeal Judgement, para. 48; Ori¢
Interlocutory Decision, para. 7.

Kordi¢ Appeal Judgement, para. 175; Kordi¢ and Cerkez Extension of Time Decision, para. 6.

Antonio Cassese, International Criminal Law, Oxford University Press, 2003, p. 395 (emphasis
added).
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favour of the accused®® and that the equality means procedural equality as

opposed to substantive equality.*

2.19 It is for the party invoking this principle —here the Defence- to establish that it

was violated.*®

2.20 As conceded by the Defence,”’ the equality of arms between the Defence and

the Prosecution does not necessarily amount to the material equality of
possessing the same financial and/or personal resources.>® It is also not to say
that an accused is necessarily entitled to precisely the same amount of time or

the same number of witnesses as the Prosecution.”

2.21 The case law acknowledges that in international criminal justice systems, as in

national criminal justice system, the Prosecution typically requires greater
resources than the Defence.>® Under the Statute, the Prosecutor is charged with
responsibility for the investigation and prosecution of large scale crimes
committed over long periods of time by large numbers of people. At the Trial
stage of proceedings, the Prosecutor has the burden of proving all elements of
all crimes beyond a reasonable doubt, while the defence bears no burden at all,
and need only point to a reasonable doubt in relation to one essential element of
each crime in order to obtain an acquittal. Furthermore, the Prosecution bears
certain procedural obligations to which the Defence is not subject, such as
disclosure requirements under Rule 68 of the Rules of Procedure and Evidence.
In a multiple accused trial, at the trial stage, the Prosecution bears the burden of

proving the guilt of a number of different accused beyond a reasonable doubt,

48
49
50
51
52

53
54

In Aleksovski Admissibility of Evidence Decision, paras 23-25; Jones and Powles, para. 8.5.77.
Tadié Appeal Judgement, paras 48, 49, 51, 52, quoted in Jones and Powles, para. 8.5.80.
Milutinovic Interlocutory Appeal Decision paras 19-24.

Brima Appeal Brief, para. 73.

Milutinovic Interlocutory Appeal Decision, para. 23; Kayishema Appeal Judgement, para. 69;
Kordi¢ Appeal Judgement, para. 176.

Orié Interlocutory Decision, para. 7.

Ibid.: “The Prosecution has the burden of telling an entire story, of putting together a coherent
narrative and proving every necessary element of the crimes charged beyond a reasonable doubt.
Defense strategy, by contrast, often focuses on poking specifically targeted holes in the Prosecution’s
case, an endeavour which may require less time and fewer witnesses. This is sufficient reason to
explain why a principle of basic proportionality, rather than a strict principle of mathematical equality,
generally governs the relationship between the time and witnesses allocated to the two sides”.
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while each defence team is charged only with the issue of whether there is a

reasonable doubt in respect of the guilt of a single accused.

2.22 In the absence of any explanation by Brima of why he allegedly lacked time or

resources, or why his right to equality of arms was supposedly impaired, the
Prosecution submits that the question is (if at all entertained and examined by
the Appeals Chamber) limited to establish whether, taking into account the
circumstances and complexity of the case, the amount of time and the number
of witnesses allocated to the Defence were reasonably proportional to the
Prosecution’s allocation and sufficient to permit Brima a fair opportunity to

present his case.>

2.23 The amount of time generally considered to be adequate for the preparation of a

defence depends on the complexity of case.>

224 The Trial Chamber summarized the procedural history of this case in Annex A

to the Trial Chamber’s Judgement. The Trial Chamber noted that the Pre-Trial
Brief of the Prosecution was filed on 5 March 2004 and that the Prosecution
case-in-chief commenced on 7 March 2005 and closed on 21 November 2005. >’
The Defence therefore had almost a full year to prepare before the opening of

the Prosecution’s case.

2.25 Moreover, the Defence case-in-chief started on 5 June 2006 and finished on 26

October 2006.°® The Defence had thus more than six months since the end of
the Prosecution’s case to investigate and prepare its evidence, while it had no

burden of proof whatsoever.

2.26 It should be noted that the following decision, although it relates to the Accused

Kanu, shows that the concern of ensuring a fair trial as to the time allocated to
the Defence of the three Accused was taken into consideration by Trial

Chamber II: On 22 March 2004 Defence Counsel for Kanu also submitted its

55
56

57
58

Oric Interlocutory Decision, para. 9.

Taylor Joint Decision on Adequate Facilities and Time, para. 13; Trial Chamber II referred to
Twalib v. Greece, European Court of Human Rights, Judgement, 9 Jun 1998, Reports 1998-1V, para.
40.

Trial Chamber’s Judgement, Annex A, paras 55, 56, 58.

1bid., para. 59.
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Pre-Trial brief.>® With the same order by which it requested the Prosecution to
supplement its Brief, the Trial Chamber modified the deadline for the filing of
the Defence Pre-Trial Briefs, originally set for 26 March 2004, setting it for two
weeks prior to the date for the commencement of the trial. Thus, Defence
Counsel for Kanu was given the possibility to file any supplement to his brief
with the same deadline.®’

2.27 In addition, it should be noted that the rebuttal requested by the Prosecution was
denied.”’

2.28 Finally, the Prosecution notes that Judge Boutet examined on 18 March 2004 a
motion filed by the Defence Counsel for Kanu and on 23 March 2004 a motion
filed by Defence Counsel for Brima. Both motions submitted that the
Prosecution had breached its disclosure obligations by failing to comply with
Rule 66(A)(i) and requested a similar relief, © i.e. that witnesses who gave their
statements after 23 October 2003 should not testify for the Prosecution at trial.*®
Judge Boutet dismissed both motions®, as he found that the Defence would not
be prejudiced in any way as a consequence of the disclosure practice adopted by
the Prosecution, that they had been provided with adequate notice of the case
against the Accused “and that they had sufficient time to adequately prepare for
trial”.%®

2.29 In conclusion, these elements establish that the amount of time allocated to the
Defence was reasonably proportional to the Prosecution’s allocation and
sufficient.

2.30 The Prosecution called 59 witnesses.® In total, the Defence called 87 witnesses,

including the first Accused Brima who testified pursuant to Rule 85(C) of the

% Kanu-Defence Pre-Trial Brief and Notification of Defenses.

% Order to file Supplemental Pre-Trial Brief; Trial Chamber’s Judgement, Annex A, para. 56.

¢! Rebuttal Decision; Trial Chamber’s Judgement Annex A, para. 61.

%2 Motion for Exclusion of Prosecution Witness Statements.

% Kanu-Motion for Exclusion of Prosecution Witness Statements; See also id., Kanu-Additional
Motion for Exclusion of Prosecution Witness Statements.

® Kanu-Decision on Motions for Exclusion of Prosecution Witness Statements; Brima-Decision on
Motions for Exclusion of Prosecution Witness Statements

% Trial Chamber’s Judgement, Annex A, para. 45 (emphasis added).

% Trial Chamber’s Judgement, Annex A, para. 58.
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Rules.®” Again, this establishes that the number of witnesses allocated to the
Defence was reasonably proportional to the Prosecution’s allocation and
sufficient. The number of Defence witnesses was in fact superior to the number
of Prosecution witnesses.

231 Regarding adequate facilities, the meaning of this expression has been
interpreted broadly, encompassing for instance access to a photo-copier,68 a
laptop,® and may comprise everything which is necessary for trial.”

2.32 However, the Registrar has the primary responsibility in such matters, according
to Rule 45 of the Rules of Procedure and Evidence.”' The Trial Chamber can
only intervene if it is shown that the circumstances are such that the Accused’s
fair trial rights have not been respected.”” The Appeals Chamber of the Special
Court has endorsed this view of the law.”> It is for the party invoking such
intervention —here the Defence- to establish that such intervention is justified.”
Allegations of belief without appropriate supporting evidence are not sufficient
to establish any violation of such principle.”

2.33 In the present case, there is no evidence that the Defence pursued available
remedies by bringing the matter to the Registrar according to the prescribed
statutory procedure, here in accordance with Article 22 of the Directive, which
provides for arbitration of any dispute between the Defence Office and

Contracting Counsel arising from the LSC.”® In the absence of any showing

67

Trial Chamber’s Judgement, Annex A, para. 59.
68

Taylor Joint Decision on Adequate Facilities Time, para. 13; Trial Chamber II referred to Kamasinski
v. Austria, European Court of Human Rights, Judgement, 19 December 1989, series A no 168, para.
88.

Ibid.; Trial Chamber II referred to Prosecutor v. Prli¢ et al., 1T-04-74-T, Decision on the Oral Request
of the Accused Jadranko Prli¢ for Authorisation to Use a Laptop Computer at Hearings or to be Seated
Next to his Counsel, 29 June 2006.

Ibid.;Trial Chamber II referred to Mayzit v. Russia, European Court of Human Rights, Judgement, 20
January 2005, para. 78.

Milutinovic Interlocutory Appeal Decision, para. 19.

Brima Decision on the Assignment of Counsel, paras 65, 129-32; Taylor Joint Decision on Adequate
Facilities Time; Sesay Logistical Resources Decision; Blagogevi¢ Reasons for Decision, para. 7;
See Esad LandZo’s Motion para.3.

Decision on Brima-Kamara Defence Appeal Motion, para. 76.

Milutinovic Interlocutory Appeal Decision, paras 19-24.

See, generally, Kayishema Appeal Judgement, para. 72; RUF Decision on Defence Application IT
para. 23.

Sesay Decision on Defence Application for Review, para. 16; RUF Decision on Defence Application
IL, para. 24. In addition, the Appeals Chamber has held that the Chamber’s inherent jurisdiction may

69

70

71
72

73
74
75

76
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237

(b)

2.38
2.39

that the Defence exhausted all available remedies through the Registry, the Trial
Chamber would in any event not have been in a position to intervene.
Furthermore there is once again no concrete evidence to support the contention
that Brima was not provided with adequate resources for the preparation of his
defence.”’” Brima has therefore failed to substantiate that his rights were
violated because inadequate resources was provided to him.

In any hypothesis, nothing in the record suggests that Brima did not benefit
from the facilities guaranteed by Article 26 of the Special Court’s Directive on
the Assignment of Counsel entitled “Provisions of Facilities”, which provides,
inter alia, that assigned Counsel and members of the Defence team who do not
have professional facilities close to the seat of the Special Court shall be
provided with reasonable facilities and equipment such as access to
photocopiers, computer equipment, various types of office equipment, and
telephone lines.

The Prosecution submits that the Appellant does not provide any factual basis
establishing prejudice to the Defence, and that nothing in the record suggests
such prejudice.

Brima’s First Ground of Appeal should therefore be rejected.

The effect of the words “those bearing the greatest responsibility”

This section of this Response Brief responds to Kanu’s Ground One.

In this ground of appeal, Kanu argues that the Trial Chamber erred in law and in
fact in finding that the words “persons who bear the greatest responsibility” in
Article 1(1) of the Statute of the Special Court do not create a jurisdictional
requirement that must be satisfied before an accused before the Special Court
can be convicted of any crime. Kanu argues that on the evidence he does not
qualify as one of those who bears the “greatest responsibility” within the

meaning of Article 1(1) of the Statute, and that the guilty verdict against him

be exercised “only in the silence of the regulations applicable to the matter in question.” ; See
Prosecutor v. Decision on Brima-Kamara Defence Appeal Motion, paras 71, 135.
77 See in the same sense, RUF Decision on Defence Application II, para. 27.

Prosecutor v. Brima, Kamara and Kanu, SCSL-04-16-A 24

J4: 16



2.40

2.41

242

should be set aside on the ground that he does not meet the jurisdictional
threshold required by that provision.”®

The Trial Chamber’s findings on the effect of the words “persons who bear the
greatest responsibility” in Article 1(1) of the Statute are set out in paragraphs
640 to 659 of the Trial Chamber’s Judgement. The Prosecution submits that

those findings were correct in law. The Trial Chamber found in particular as

follows:
The ‘greatest responsibility requirement’... solely purports to
streamline the focus of prosecutorial strategy. ... The Trial Chamber

cannot accept the idea that the drafters of the Statute purported to
make ‘the greatest responsibility requirement’ a jurisdictional
threshold which, if not met, would oblige a Trial Chamber to dismiss
the case without considering the merits.

Article 15 of the Statute vests the Prosecutor with responsibility “for
the investigation and prosecution of persons who bear the greatest
responsibility for serious violations of international humanitarian law
[...]”. In doing so, the Prosecutor shall “act independently as a
separate organ of the Special Court”. The Trial Chamber is therefore
not called upon to review the prosecutorial discretion in bringing a
case against the Accused, nor would it be in a position to do so.
Therefore, no issue arises for the Trial Chamber’s determination as to
whether, within the meaning of Article 1 of the Statute, the Accused in
the present case bear the ‘greatest responsibility’ for the crimes alleged
against them.”

The Trial Chamber reached this conclusion after considering the drafting history
of the Special Court’s Statute.’® The Prosecution submits that the Trial
Chamber was correct in finding that the drafting history of the Statute required
this conclusion. The Prosecution submits that any other conclusion would also
be unprincipled and impracticable.

In proposing the Statute of the Special Court, the Secretary-General of the
United Nations suggested that Article 1(1) of the Statute should refer to

”® Kanu Appeal Brief, para. 1.28.
” Trial Chamber’s Judgement, paras. 653-654.
* Trial Chamber’s Judgement, paras. 650-652.
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“persons most responsible” rather than to “persons who bear the greatest

responsibility”.*! He said:
“While those “most responsible” obviously include the political or
military leadership, others in command authority down the chain of
command may also be regarded “most responsible” judging by the
severity of the crime or its massive scale. “Most responsible”,
therefore, denotes both a leadership and authority position of the
accused, and a sense of the gravity, seriousness or massive scale of the
crime. It must be seen, however, not as a test criterion or a distinct
jurisdictional threshold, but as guidance to the Prosecutor in the
adoption of a prosecution strategy and in making decisions to
prosecute in individual cases.”®

2.43 The Security Council subsequently indicated its desire to retain the expression
“persons who bear the greatest responsibility” in Article 1(1).** However, the
Security Council expressed no disagreement with the opinion of the Secretary-
General that the relevant wording must be seen “not as a test criterion or a
distinct jurisdictional threshold, but as a guidance to the Prosecutor in the
adoption of a prosecution strategy and in making decisions to prosecute in
individual cases”. The Prosecution submits that it is thus clear from the
documents leading to the establishment of the Special Court that it was intended
that the question whether a person is one of the “persons who bear the greatest
responsibility” for the purposes of Article 1(1) of the Statute is to be decided as
a matter of prosecutorial discretion.*

2.44 The Prosecution submits that it is self-evident that this must be the case. If the
words “persons who bear the greatest responsibility” were interpreted to be a
test criterion or a distinct jurisdictional threshold, it would be necessary to
determine, at the pre-trial stage, as a matter of fact, that there is no person who
has not been indicted by the Prosecution who bears greater responsibility than
the Accused. In order to determine this fact, it would be necessary to

determine, at the pre-trial stage, as a matter of fact, not only the precise extent

81 Report of the Secretary-General on the establishment of a Special Court for Sierra Leone, 4 October
2000, S/2000/915 (the “Report of the Secretary-General”), para. 29 and page 15.

82 Report of the Secretary-General, para. 30.

% Letter dated 22 December 2000 from the President of the Security Council addressed to the Secretary-
General, U.N. Doc. S/2000/1234, 22 December 2000, para. 1.

8 See also Trial Chamber’s Judgement, paras. 651-652.
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of the criminal responsibility of the Accused. It would also be necessary to
determine the precise extent of the criminal responsibility of every other person
believed to have committed crimes within the jurisdiction of the Special Court,
in order to be able to determine whether the Accused had greater responsibility
than they did. Essentially, on the Defence’s theory it would be necessary,
before it would be possible to conduct a trial of any accused, to conduct a fact-
finding trial of every person who was involved in the commission of crimes
within the jurisdiction of the Special Court in order to determine which of them
bore the greatest responsibility. This would clearly be absurd.

2.45 It is clear that at the pre-trial stage, the precise scope of the criminal liability of
the Accused cannot be known. It cannot be known at the pre-trial stage whether
at the end of the trial the Accused will be convicted on all of the counts with
which he or she has been charged. Furthermore, the Prosecution may have
evidence that the Accused committed other crimes with which, in the interests
of efficiency, the Prosecution has decided not to charge the Accused in the
Indictment. At the pre-trial stage, it is also impossible to know the precise
scope of the criminal liability of any other person who was involved in the
conflict in Sierra Leone. As no proceedings before the Special Court have yet
been finalised by final appeals judgements, it cannot be known exactly what is
the precise scope of the criminal liability of any other person who has been
indicted by the Special Court. There is also no way of determining with any
certainty what is the precise scope of the criminal liability of any person who
has not been indicted by the Special Court.

2.46 Accordingly, the only sensible interpretation of the words “persons who bear
the greatest responsibility” is that these words are, as indicated by the Secretary-
General, intended to provide guidance to the Prosecutor in the adoption of a
prosecution strategy and in making decisions to prosecute in individual cases.
In other words, the Prosecution is called upon to decide, based upon all of the
evidence it has collected in the course of its investigations, which persons it
considers to bear the greatest responsibility for the crimes within the jurisdiction

of the Special Court, and to indict those persons. Because that decision is one
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that must be based upon all of the evidence that the Prosecution has collected in
the course of its investigations as a whole, it is a decision that cannot be
susceptible to judicial review on the merits. For a Chamber to review that
decision, it would be necessary for the Chamber to review all of the evidence
that the Prosecution has collected in the course of its investigations as a whole,
in order to determine whether the Prosecution’s decision based upon all of that
evidence was justified. That would clearly be an impossibility.

2.47 It is acknowledged that the wording of Article 1(1) of the Statute of the Special
Court is slightly different to Article 1 of the Statutes of the ICTY and ICTR.
Article 1 of the ICTY Statute provides that the ICTY has the power “to
prosecute persons responsible for serious violations of international
humanitarian law”, without that power being limited to those “who bear the
greatest responsibility”. However, if the Defence’s argument were correct,
there would be no reason why the words “persons responsible” in Article 1 of
the ICTY Statute should not also be considered to be a jurisdictional
requirement. In other words, if Article 1 were interpreted as imposing a
jurisdictional threshold, the Prosecution of the ICTY would only be able to
prosecute those who are actually guilty, so that it would be necessary to
determine guilt at the pre-trial stage. Such a reading would clearly be an
absurdity. At the pre-trial stage, it cannot be known whether or not the Accused
is guilty. In the same way, it cannot be known at the pre-trial stage whether the
Accused is one of the “persons who bear the greatest responsibility”. Indeed, it
would be contrary to the presumption of innocence enshrined in Article 17(3) of
the Special Court Statute to determine at the pre-trial stage that the Accused is
one of the “persons who bear the greatest responsibility”.

2.48 Despite the difference of wording between Article 1(1) of the Special Court
Statute and Article 1 of the Statutes of the ICTY and ICTR, the structure of the
legal system of the Special Court is materially the same as that of the other two
international criminal tribunals. Under Rule 47(B) of the Rules of Procedure

and Evidence of the Special Court, as under the equivalent provisions of the
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Rules of the ICTY and ICTR,? it is for the Prosecutor to be “satisfied” in the
course of an investigation that a suspect has committed a crime or crimes within
the jurisdiction of the court and to prepare an indictment. In exercising this
function, the Prosecutor is required to act independently as a separate organ of
the Special Court, and must not seek or receive instructions from any
Government or from any other source.®  Within the structure of the legal
system of these institutions, the decision as to which persons are to be indicted,
and for what crimes, is a matter of prosecutorial discretion. In the ICTY and
ICTR, this prosecutorial discretion is well established.”’

2.49 This prosecutorial discretion is subject to certain limits. As the Appeals
Chamber of the ICTY has said:

“The discretion of the Prosecutor at all times is circumscribed in a
more general way by the nature of her position as an official vested
with specific duties imposed by the Statute of the Tribunal. The
Prosecutor is committed to discharge those duties with full respect of
the law. In this regard, the Secretary-General’s Report stressed that the
Tribunal, which encompasses all of its organs, including the Office of
the Prossecutor, must abide by the recognised principles of human
rights.”

2.50 Thus, for instance, it would be impermissible for the Prosecutor to act
inconsistently with an accused’s right to equality before the law, by basing a
decision to prosecute on impermissible discriminatory motives such as, inter
alia, race, colour, religion, opinion, national or ethnic origin.89 However, as the
Appeals Chamber of the ICTY has added:

The burden of the proof rests on ... appellant alleging that the
Prosecutor has improperly exercised prosecutorial discretion, to
demonstrate that the discretion was improperly exercised in relation to
him ... [and] must therefore demonstrate that the decision to prosecute
him or to continue his prosecution was based on impermissible
motives, such as race or religion, and that the Prosecution failed to
prosecute similarly situated defendants. ... The breadth of the

* Rule 47(B) of the Rules of Procedure and Evidence of the ICTY and ICTR respectively.

86 Specigl Court Statute, Article 15(1); ICTY Statute, Article 16(2); ICTR Statute, Article 15(2).

¥ See Celebi¢i Trial Judgement, para. 179; Furundzija Indictment Decision, para. 16; Barayagwiza
Arrest Decision, p. 6; Ntuyahaga Indictment Decision, p. 6.

88 Celebi¢i Appeal Judgment, paras. 602-604.

% Ibid., para. 605.
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discretion of the Prosecutor, and the fact of her statutory
independence, imply a presumption that the prosecutorial functions
under the Statute are exercised regularly. This presumption may be
rebutted by an appellant who can bring evidence to establish that the
discretion has in fact not been exercised in accordance with the
Statute; here, for example, in contravention of the principle of equality
before the law in Article 21.”

2.51 It is submitted that the words “persons bearing the greatest responsibility” were
included in Article 1(1) of the Special Court’s Statute in response to the
experience of the ICTY and the ICTR, whose Statutes did not contain these
words, and where a much larger range of accused were indicted, ranging from
high-level perpetrators and heads of state, down to individual foot soldiers.
When the Special Court was established, it was decided that its mission should
be more focused and that it should concentrate on the main alleged perpetrators.
Article 1(1) of the Statute achieves this by mandating the Prosecutor to exercise
his prosecutorial discretion by focusing prosecutions on those who, based on all
of the evidence that the Prosecutor has collected, appear to the Prosecutor to be
those bearing the greatest responsibility. Article 1(1) did not intend to make the
criminal justice system of the Special Court unworkable by preventing any
prosecution from proceeding unless it is first established judicially that an
accused is in fact one of those bearing the greatest responsibility, which would
be an impossible task.

2.52 Indeed, the question of which persons can be regarded as those bearing the
greatest responsibility is one on which reasonable minds could in any event
differ. It is not a question that can be determined with any kind of objective
precision, even if all facts about all perpetrators of all crimes committed during
the conflict in Sierra Leone were known, which is in itself an impossibility,
given the different circumstances and roles played by different perpetrators. A
certain discretion therefore has to be exercised in determining who is to be
considered as falling within that category. That discretion is not one that can be

exercised by the judges, or even the designated judge who approves the

indictment, because the designated judge and the judges of the Trial Chamber

% Ibid., paras. 607-611.
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and Appeals Chamber do not have before them all of the evidence that the
Prosecution has gathered in the course of all of its investigations and are,
therefore, unable to make that assessment. The only workable interpretation of
Article 1(1) is that it guides the Prosecutor in the exercise of his prosecutorial
discretion. That discretion must be exercised by the Prosecution in good faith,
based on sound professional judgment.

2.53 The Prosecution submits that it would also be unreasonable and unworkable to
suggest that the discretion is one that should be exercised by the Trial Chamber
or the Appeals Chamber at the end of the trial. It is submitted that it would be
inconceivable that a long and expensive trial could be permitted to proceed to
its end, and for the Trial Chamber to conclude that serious crimes have been
established beyond a reasonable doubt, but for the accused then to be acquitted
(or the case dismissed with no verdict entered) on the ground that it has not
been established that the Accused was one of those bearing the greatest
responsibility. It is therefore submitted that Trial Chamber I of the Special
Court erroneously concluded that the issue of whether an accused is one of
those “bearing the greatest responsibility” is a jurisdictional requirement,”’ and
that the question is “an evidentiary matter to be determined at the trial stage”.”?

2.54 For the same reason, the Prosecution submits that it is untenable to suggest, as
Kanu does in paragraph 1.17 of the Kanu Appeal Brief, that the question of
whether the Accused is one of those “bearing the greatest responsibility” is a
question that can be determined judicially at the Rule 98 stage. It is submitted
that it would be unprincipled and inefficient to suggest that the Prosecution case
could be permitted to be conducted to its conclusion in a long and complex
case, and for the Accused then to be acquitted at the Rule 98 stage on the basis
that the Trial Chamber was not satisfied that the Accused was one of those
bearing the greatest responsibility.

2.55 In any event, in this case the Defence did raise this argument at the Rule 98

stage. The Trial Chamber found in its Rule 98 Decision that “there is evidence,

°' Norman Preliminary Motion Decision, para. 27, CDF Trial Judgement para. 89
%2 Ibid., para. 44.
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if believed, that is capable of placing each of the three accused in the category
of ‘persons who bear the greatest responsibility’ for the crimes charged in the
Indictment”.”

2.56 Kanu further suggests at paragraphs 1.18 to 1.20 of the Kanu Appeal Brief that
it would be possible for the greatest responsibility requirement to be determined
by the Trial Chamber at the pre-trial stage. For the reasons given above, it is
submitted that it would not. However, in any event, Kanu did not file any
preliminary motion or other motion at the pre-trial stage asserting that he did
not fall within the category of “those bearing the greatest responsibility”.
Having failed to do so, he must be taken to have waived any right to do so at a
later stage, assuming that such a right exists.

2.57 It has not been established in this case that the Prosecutor’s discretion in
indicting Kanu was not exercised in good faith or that it was exercised
unreasonably. Furthermore, e¢ven if Kanu were to suggest that there was any
kind of abuse of discretion, and Kanu has not done so, it would have been
incumbent upon Kanu to raise this issue at the earliest opportunity, namely at
the pre-trial stage. The Prosecution submits that Kanu has waived his right to
raise this issue later.

2.58 For these reasons, the Prosecution submits that it is unnecessary for the Appeals
Chamber in this appeal to determine the scope of the words “persons bearing
the greatest responsibility”, or to determine whether Kanu is one of the persons
falling within that category.

2.59 However, even if the Appeals Chamber were to consider this issue, the
Prosecution submits that it is not the case that the Prosecution must establish
that there is no person other than those who have been indicted in proceedings
before the Special Court that bear any greater responsibility that those who have
been indicted. In other words, if the Prosecutor indicts a total of only 13 people,
it is not necessary to prove that these are necessarily the “top 13” perpetrators.
An Accused could not seek to evade conviction by arguing that only 13 accused

have been indicted by the Prosecutor in total, and that the Accused was only the

* Rule 98 Decision, para. 39.
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15th most responsible, so that he cannot be convicted unless the 14th most
responsible person is first indicted.

2.60 The meaning of the expression “persons bearing the greatest responsibility”
remains, in the Prosecution’s submission, that described in the Report of the
Secretary-General, quoted above, namely:

While those “most responsible” obviously include the political or
military leadership, others in command authority down the chain of
command may also be regarded “most responsible” judging by the
severity of the crime or its massive scale. “Most responsible”,
therefore, denotes both a leadership or authority position of the
accuse9(‘11, and a sense of the gravity, seriousness or massive scale of the
crime.

2.61 As the Trial Chamber further found in this case:

The Security Council maintained its position that ‘the greatest
responsibility requirement’ limited the “focus of the Special Court to
those who played a leadership role”. Acknowledging the choice of the
‘greatest responsibility requirement’, the Secretary General
subsequently expressed the view that Article 1 of the Statute was not
limited to political and military leaders only. The Security Council,
and later the Government of Sierra Leone, concurred with this
approach.

The Trial Chamber notes that in light of the foregoing that the ‘greatest
responsibility’ requirement necessarily was intended to restrict the
number of accused to appear before the Special Court to a small
category of individuals. Yet, the Statute needs to be read in its totality.
Indeed, Article 7 of the Statute provides for the jurisdiction of the
Special Court over alleged perpetrators between the age of 15 and 18
years. ‘The greatest responsibility requirement’ set out in Article 1
must therefore be interpreted in a manner broad enough to include
such alleged perpetrators.

It is the Trial Chamber’s view that ‘the greatest responsibility
requirement’ could potentially apply to an array of individuals ranging
from military and political leaders down to individuals as young as 15
years of age.”

2.62 The Prosecution submits that the arguments in paragraphs 1.22 to 1.24 of the

Kanu Appeal Brief do not provide an answer to this finding of the Trial

* Report of the Secretary-General, para. 30.
% Trial Chamber’s Judgement, paras. 657-659. See also Rule 98 Decision, paras. 30-37.
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Chamber. It is clear that the Statute of the Special Court does provide that
children as young as 15 might be indicted by the Special Court. It is no answer
to suggest dismissively, as Kanu does, that “it was not seriously contemplated
that juvenile offenders would be arraigned before the court” or that children as
young as 15 could be amongst those bearing the greatest responsibility if they
were in leadership positions.

2.63 The Prosecution submits that Kanu has not established that he was not within
the category of those bearing the greatest responsibility, even assuming that this
is an issue that the Appeals Chamber can address. The Trial Chamber found
that in Koinadugu and Bombali Districts Kanu was a senior commander of the
AFRC fighting force and that he was the commander in charge of abducted

% In Freetown and the Western Area,

civilians including women and children.
throughout the Freetown invasion and Freetown retreat, the Trial Chamber
found that Kanu was Chief of Staff and commander in charge of civilian
abductees.”” The Trial Chamber found that Kanu was in a superior position of
authority over AFRC troops in Bombali District and during the Freetown
invasion and Freetown retreat, and that he was responsible under Article 6(3)
for crimes committed by AFRC troops in Bombali District and during the
Freetown invasion and retreat’® In its Sentencing Judgement, the Trial

Chamber expressly found that:

The Trial Chamber considers that Kanu’s position as third in command
of armed forces was not a lowly one. He was not a foot soldier nor was
he subject to duress. The fact that there were two persons superior to
him does not lessen his culpability for crimes committed and does not
mitigate his sentence.”

2.64 The Prosecution submits that it cannot tenably be suggested that Kanu falls
outside the scope of the range of perpetrators encompassed by the expression

“persons bearing the greatest responsibility”.

* Trial Chamber’s Judgement, para. 526.

°7 Trial Chamber’s Judgement, paras. 528-535.

*® Trial Chamber’s Judgement, paras. 2032-2044, 2065-2080.
» Sentencing Judgement, para. 116.
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2.65 Kanu makes the further alternative submission at paragraphs 1.29 and 1.30 of
the Kanu Appeal Brief that even if he does fall within the scope of the words
“persons bearing the greatest responsibility”, his culpability “should only be
considered in the context of his leadership role”. By this, Kanu suggests that he
should not be convicted of any crimes that he committed in person, and that any
crimes that he commiitted in person should be taken into account as aggravating
factors in sentencing only.

2.66 The Prosecution submits that this argument of Kanu has no basis in the text of
the Statute and the Rules, and no basis in logic or principle. Apart from
anything else, there is no reason why crimes committed by Kanu in person
cannot be regarded as crimes committed “in the context of his leadership role”.
Two of the incidents in which Kanu was found to have committed crimes in
person were the amputations of civilians at Upgun and Kissy Old Road during
the Freetown invasion. On both occasions, it was found that Kanu personally
committed amputations in order to “demonstrate” to AFRC troops how this was
to be done.'” In performing these crimes in person, Kanu was clearly
deliberately exercising a leadership role in causing similar crimes to be
committed by AFRC troops under his command. Any distinction between
crimes committed “in the context of a leadership role” and crimes committed
“in person” is unworkable in general, but in any event, no such distinction can
be drawn on the facts in this case.

2.67 It has not been established by the Defence that it was in any way improper for
the Prosecution to consider Kanu in the circumstances one of the persons
“bearing the greatest responsibility” for crimes within the jurisdiction of the
Special Court. In view of the failure of the Defence to adduce any evidence to
establish that the Prosecutor had a discriminatory or otherwise unlawful or
improper motive in indicting or continuing to prosecute the Accused, Kanu’s
arguments should be rejected.'®!

2.68 Kanu’s Ground One should therefore be rejected.

100

Trial Chamber’s Judgement, paras. 1230, 2050-2052; and 1229, 2053-2056, 2061.
"' See also Ntakirutimana, Trial Judgment, para. 871.
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Alleged defects in the form of the indictment

Pleading of crimes alleged to have been “committed”

This section of this Response Brief responds to Kanu’s Ground Two.

The Trial Chamber found that the Indictment in this case was defectively
pleaded to the extent that it alleged that the Accused were individually
responsible for personally “committing” crimes, as the Indictment gave no
particulars regarding time, location and the identity of the victims in relation to

d”.'” However, the Trial

the crimes that the Accused personally “committe
Chamber found in relation to certain crimes that this defect had been cured by
timely, clear and consistent information by the Prosecution, and/or that the
Defence had waived its right to object to such lack of notice by failing to object
when evidence of crimes personally committed by the Accused was adduced at
trial.

The Trial Chamber set out the general approach that it took in relation to this
matter at paragraphs 45 to 55 of the Trial Chamber’s Judgement. This approach
was summarised by the Trial Chamber in paragraph 50 of the Trial Chamber’s

Judgement as follows:

(1) It must be established whether the Indictment pleaded the
particulars in relation to crimes personally committed by the Accused
in sufficient detail;

(11) If the Indictment does not provide sufficient detail, the Trial
Chamber must consider whether this defect prejudiced the Accused in
mounting a defence against the charge. In this context, the Trial
Chamber will assess whether supplementary information given to the
Defence cured the shortcomings in the Indictment, and review the
Prosecution Pre-trial Brief and Opening Statement, and in some
instances information contained in material disclosed to the Defence;

(111) If the Defence was not sufficiently put on notice, the Trial
Chamber will consider whether an objection was raised when evidence
of crimes personally committed by the Accused was adduced at trial.

"> Trial Chamber’s Judgement, para. 52.
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2.72 In relation to the first of these steps, as noted above, the Trial Chamber found
that the Indictment did not plead the particulars in relation to any of the crimes
personally committed by the Accused in sufficient detail.'” The Trial Chamber
therefore subsequently went on to consider, in relation to each crime of which
there was evidence that the crime was personally committed by one of the
Accused, the second and third of these steps.

2.73 In Kanu’s Ground Two, Kanu argues that the Trial Chamber erred in law in
convicting Kanu on the basis of having personally committed certain crimes
after having found that the Indictment was defective in relation to the pleading
of crimes personally committed by the Accused.

2.74 Paragraphs 2.2 to 2.6, and 2.10, of the Kanu Appeal Brief deal with the pleading
requirements where an indictment alleges that an accused personally committed
crimes. These paragraphs are immaterial to the present ground of appeal, since
the Trial Chamber found that the Indictment in this case was defectively
pleaded in this respect, and the Prosecution has not appealed against that
finding.

2.75 Paragraphs 2.7 to 2.9 of the Kanu Appeal Brief appear to accept the principle
that where an Indictment is defective for failing to plead sufficient particulars of
crimes alleged to have been personally committed by an accused, that defect
may be cured through the subsequent provision by the Prosecution of timely,
clear and consistent notice to the Defence of the case alleged against the
accused. The relevant case law at Appeals Chamber level establishing this
principle is cited by the Trial Chamber in paragraphs 47 and 48 of the Trial
Chamber’s Judgement. The Prosecution submits that it has not been suggested
or established by Kanu that the Trial Chamber erred in law in its articulation of
this principle.

2.76 The Kanu Appeal Brief also appears to accept the principle that where an
Indictment is defective for failing to plead sufficient particulars of crimes
alleged to have been personally committed by an accused, a failure by the

defence to object to the admissibility of evidence of such crimes at the time that

'% Trial Chamber’s Judgement, para. 52.
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it is adduced will constitute a waiver, precluding the defence from raising an
objection later that it was not sufficiently put on notice.'® The relevant case
law at Appeals Chamber level establishing this principle is cited by the Trial
Chamber in paragraph 49 of the Trial Chamber’s Judgement. The Prosecution
submits that it has also not been established by Kanu that the Trial Chamber
erred in law in its articulation of this principle, but rather, Kanu’s complaint is
based on the way that the Trial Chamber applied this principle in the
circumstances of the present case.
2.77 Kanu was ultimately convicted of personally committing crimes in three
incidents, namely:
(1) personally “demonstrating” an amputation to his troops near Kissy Old
Road during the Freetown Invasion (the “Kissy Old Road incident”);'%’
(2) personally “demonstrating” an amputation to his troops at Upgun during

106

the Freetown Invasion (the “Upgun incident”); ™ and

(3) personally looting at least one vehicle in Freetown (the “Freetown

looting incident™).'"’

2.78 In relation to the Kissy Old Road incident and the Upgun incident, the Trial
Chamber found that the defect in the Indictment in failing to give adequate
particulars of Kanu’s personal commission of these crimes had not been cured
by timely, clear and consistent notice from the Prosecution. However, the Trial
Chamber found that the Defence had failed to object when evidence was led on
these incidents and in fact had specifically cross-examined the Prosecution
witness on these incidents.'®®

2.79 In relation to the Freetown looting incident, the Trial Chamber did not expressly

consider whether the defect in the Indictment had been cured by timely, clear

1% Paragraph 2.7 of the Kanu Appeal Brief refers to the Trial Chamber’s articulation of this principle.
Paragraph 2.17 of the Kanu Appeal Brief then states that “in the circumstances of the matter”, the
Trial Chamber erred “in imputing a waiver”. The Prosecution therefore understands that Kanu does
not dispute the existence of this principle, but rather, disputes the way in which this principle was
applied in the circumstances of Kanu’s case.

Trial Chamber’s Judgement, paras. 1230, 2050-2052.

Trial Chamber’s Judgement, paras. 1229, 2053-2056, 2061.

Trial Chamber’s Judgement, paras. 1442, 2057.

Trial Chamber’s Judgement, paras. 2051, 2054-2055.
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and consistent notice from the Prosecution. However, for the purposes of this
appeal, the Prosecution does not contend that it was. Nor does the Prosecution
contend that the Defence cross-examined the relevant Prosecution witness on
this particular incident. The Trial Chamber’s finding that Kanu was able to be
convicted of personally looting at least one vehicle therefore necessarily rested
on the basis that the Defence for Kanu had failed to object when evidence was
led of this particular incident, and had therefore waived its right to object to lack
of notice.'”

2.80 Therefore, in respect of all three incidents, the Trial Chamber’s finding that
Kanu could be convicted of personally committing crimes was based on the
waiver principle.

2.81 Kanu argues that the Trial Chamber erred in applying the waiver principle for
three reasons.

2.82 First, Kanu argues that he “raised the issue of defects in the Indictment right
from the beginning”.!' The Prosecution submits that this argument must be
rejected. While Kanu did file a preliminary motion alleging defects in the form

of the indictment,!!!

this preliminary motion, while alleging a variety of specific
defects in the Indictment, raised no objection that the Indictment failed to
provide sufficient particulars of the crimes which Kanu was alleged to have
personally committed. No such objection was subsequently raised by Kanu at
any time during the course of the trial.

2.83 Secondly, Kanu argues that his failure to object to the evidence at the time that
the evidence was adduced cannot be regarded as a waiver of his right to object.
Kanu argues that he was entitled to assume that this evidence was either “out-
rightly irrelevant” on the basis that it was evidence of conduct that had not been

12 or that he was entitled to assume that

specifically pleaded in the Indictment,
the evidence was being relied on by the Prosecution for other purposes, such as

to establish Kanu’s responsibility under other modes of liability, or to establish

' Paragraph 2.16 of the Kanu Appeal Brief appears to accept this.
" Kanu Appeal Brief, paras. 2.17 and 2.18.

" Kanu Preliminary Meotion

"> Kanu Appeal Brief, para. 2.19.
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the chapeau elements of the crimes against humanity that were charged in the
Indictment, or to establish aggravating factors for sentencing.113 Kanu argues,
in effect, that given the complexity of the case, and the “intertwining of the
evidence”, the Defence could not always be aware of the particular aspect of the
Indictment to which each item of evidence related,''* and that it would therefore
be unreasonable to have expected the Defence for Kanu to realise that evidence
was being presented for the purpose of establishing that he personally
committed the crimes in question.

2.84 The Prosecution submits that this argument must also be rejected. The
Indictment in this case clearly alleged that Kanu was individually responsible
for “committing” the crimes charged in the Indictment. In cases where
evidence was led by the Prosecution of Kanu having personally committed
specific crimes, it must have been abundantly clear to the Defence, regardless of
how complex the case may have been as a whole, that the Prosecution would
rely on that evidence as establishing Kanu’s individual responsibility for
“committing” crimes.

2.85 Kanu thirdly argues that even where the Defence fails to object to evidence
being adduced at trial, this will not constitute a waiver “if he or she was not in a
reasonable position to understand the charges against him or her”.'"> It is
established in the case law that where the defence fails to object at the time that
evidence is adduced of matters of which sufficient notice has not been given to
the defence, the position is as follows:

Failure to object before the Trial Chamber will usually result in the
Appeals Chamber disregarding the argument. Here, the Defence did
not object to the introduction of Witness GEK’s testimony at trial;
rather, it challenged her credibility in cross-examination. However,
even in such a case, the Appeals Chamber may choose to intervene
proprio motu, considering the importance of the accused’s right to be
informed of the charges against him and the possibility of serious
prejudice to the accused if the Prosecution informs him about crucial
facts for the first time at trial. In such circumstances the accused has

' Kanu Appeal Brief, paras. 2.20 to 2.24.
1" See especially Kanu Appeal Brief, para. 2.22.
' Kanu Appeal Brief, para. 2.25.
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the burden of proving on appeal that his ability to prepare his case was
materially impaired.''®

2.86 Thus, given Kanu’s failure to object to this evidence being adduced at trial,
Kanu now has the burden of proving on appeal that his ability to prepare his
case was materially impaired. It is submitted that Kanu’s Ground Two fails to
discharge this burden. At paragraph 2.26 of the Kanu Appeal Brief, Kanu
merely argues that there is a “presumption” that injustice was caused by the
failure to plead the particulars of the crimes that were personally committed by
Kanu. However, this overlooks the fact that where the Defence fails to object to
evidence being adduced at trial, the burden of proof shifts to the Defence.
Paragraph 2.27 of the Kanu Appeal Brief argues that the failure of the Defence
to object to the evidence can only be held against the Defence if it is established
that the failure to object was a “deliberate defence tactic”. However, no
authority is cited to support this proposition, and the Prosecution submits that it
is contrary to the settled case law.

2.87 Paragraph 2.28 of the Kanu Appeal Brief cites municipal law cases in which
evidence was excluded despite the absence of objection by the defence.
However, the Prosecution submits that Kanu does not establish the relevance of
these authorities. Kanu appears to be suggesting that the Trial Chamber was
under an obligation not to consider evidence of crimes personally committed by
Kanu, notwithstanding the absence of any objection by the Defence. That

position is also contrary to the established case law of international criminal

"' Kamuhanda Appeal Judgement, para. 21. See also Niyitegeka Appeal Judgement, paras. 199-200:
“Failure to object in the Trial Chamber will usually result in the Appeals Chamber disregarding the
argument on grounds of waiver. In the case of objections based on lack of notice, the Defence must
challenge the admissibility of evidence of material facts not pleaded in the indictment by interposing a
specific objection at the time the evidence is introduced. The Defence may also choose to file a timely
motion to strike the evidence or to seek an adjournment to conduct further investigations in order to
respond to the unpleaded allegation. ... The importance of the accused’s right to be informed of the
charges against him under Article 20(4)(a) of the Statute and the possibility of serious prejudice to the
accused if material facts crucial to the Prosecution are communicated for the first time at trial suggest
that the waiver doctrine should not entirely foreclose an accused from raising an indictment defect for
the first time on appeal. Where, in such circumstances, there is a resulting defect in the indictment, an
accused person who fails to object at trial has the burden of proving on appeal that his ability to
prepare his case was materially impaired. Where, however, the accused person objected at trial, the
burden is on the Prosecution to prove on appeal that the accused’s ability to prepare his defence was
not materially impaired. All of this is of course subject to the inherent jurisdiction of the Appeals
Chamber to do justice in the case.”
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tribunals. The Indictment in this case clearly charged Kanu with personally
committing crimes, and the evidence of crimes being personally committed by
Kanu was therefore clearly material to the charges in the Indictment. The only
question is whether that evidence must be disregarded on the ground that the
material facts of those crimes were not sufficiently particularised in the
Indictment. Given Kanu’s failure to object when the evidence was adduced at
trial, the answer to that question will only be in the affirmative if Kanu
discharges the burden of proving on appeal that his ability to prepare his case
was materially impaired. The citing of these municipal law cases goes no way
towards discharging this burden.

2.88 Paragraph 2.29 of the Kanu Appeal Brief appears to relate to the definition of
the “beyond reasonable doubt” standard, and the relevance of this paragraph to
Kanu’s Ground Two is unclear. The Trial Chamber was clearly satisfied that
Kanu’s individual responsibility for personally committing these crimes was
established beyond a reasonable doubt, and Kanu does not establish how this
conclusion was one which was not open to any reasonable trier of fact.

2.89 Paragraph 2.30 of the Kanu Appeal Brief merely asserts that Kanu was
“embarrassed” by the failure to give sufficient particulars in the Indictment of
the crimes that Kanu was alleged to have personally committed. However,
merely asserting this cannot discharge Kanu’s burden of proof in this respect.

2.90 The Prosecution submits that it is clear that the Indictment in this case charged
Kanu with personally committing crimes. Although the Indictment was found
not to give sufficient particulars of the crimes that he was alleged to have
personally committed, Kanu himself never raised this objection before the Trial
Chamber and never objected when evidence of crimes that he personally
committed was adduced before the Trial Chamber. The Prosecution submits
that whatever complexities and “intertwining of evidence” that Kanu may claim
existed in this case, it must have been obvious to any competent Defence
counsel that evidence of crimes being personally committed by Kanu would be

relied upon by the Prosecution to establish Kanu’s individual responsibility for
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“committing” those crimes. Kanu has not established how the preparation of
his defence was materially impaired in the circumstances.

291 Kanu’s Ground Two should therefore be rejected.

(ii)  Pleading of joint criminal enterprise liability

2.92 This section of this Response Brief responds to Kanu’s Ground Ten.

293 Paragraph 10.1 of the Kanu Appeal Brief refers to a Pre-Trial Decision of Trial
Chamber I, in which Trial Chamber I said that the Indictment in this case “in its
entirety, is predicated upon the notion of a joint criminal enterprise”.'!’

2.94 Based on this finding, Kanu argues that the allegation of joint criminal
enterprise liability was inseparable or inseverable from the Indictment as a
whole, so that once the Trial Chamber found that joint criminal enterprise
liability was defectively pleaded, it should have found that the Indictment as a
whole was defectively pleaded.

2.95 The Prosecution submits, first of all, that this is an argument that the Defence
did not make at the pre-trial stage or at any other stage during the trial. In
accordance with the waiver principle, Kanu is now precluded from raising this
as an argument on appeal, even assuming that this argument is well founded
(which for the reasons given below it is not); unless he can establish that his
ability to prepare his defence was materially impaired by the alleged resulting

18 Kanu does not do this. In

defectiveness in the Indictment as a whole.
paragraph 10.3 of the Kanu Appeal Brief, Kanu only makes a sweeping general
assertion that as a result of the alleged defectiveness in the Indictment as a
whole, he was “prejudiced substantially in the preparation of his defence, as at
all material times, he was not sure of the exact nature of the case that he was
facing”. However, no specifics are given at all of how he was prejudiced in
relation to defending against the charges that he was individually responsible
under other modes of responsibility under Article 6(1) and Article 6(3) of the

Statute. For this reason alone, this ground of appeal should be rejected.

""" Kamara Preliminary Motion Decision, para. 52.
'8 See footnote 24 above.
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2.96 The Prosecution submits, secondly, that joint criminal enterprise was not
defectively pleaded in the Indictment. The Prosecution refers in this respect to
the submissions in Part V.C of the Prosecution Appeal Brief.

2.97 The Prosecution submits, alternatively, that even if joint criminal enterprise was
defectively pleaded in the Indictment, that defect was subsequently cured
through the provision by the Prosecution to the Accused of timely, clear and
consistent information detailing the factual basis underpinning the charges
against him. The Prosecution refers in this respect to the submissions in Part
V.D of the Prosecution Appeal Brief.

2.98 The Prosecution submits, thirdly, that even if joint criminal enterprise was
defectively pleaded in the Indictment, and even if that defect was not
subsequently cured, this would not have the effect contended for by Kanu of
invalidating the entire Indictment.

2.99 The Indictment in this case clearly and expressly pleaded joint criminal
enterprise liability in the alternative to other modes of liability under Article
6(1) and Article 6(3). It is clear from the case law of international criminal
tribunals that modes of individual responsibility can be pleaded in the
alternative,''? and Kanu does not suggest otherwise.

2.100  Where an accused is charged with joint criminal enterprise liability alternatively
with other modes of liability, the accused can be convicted on the other modes
of liability if these are established beyond a reasonable doubt, even if joint
criminal enterprise liability is found by the Trial Chamber not to have been

roved beyond a reasonable doubt.'*® In other words, where an accused is
p Yy

"' See, for instance, Gacumbitsi Appeal Judgement, paras. 118-125.

1" An example of where this occurred was in the Krnojelac case. Krnojelac was the commander of the KP
Dom camp in Fo&a, in which civilians were unlawfully detained in inhumane conditions and
mistreated. The Trial Chamber expressly found that Krnojelac was not liable as a participant in a
Joint criminal enterprise (Krnojelac Trial Judgement, paras 127, 248, 315, 346, 427, 487, 525).
Nevertheless, the Trial Chamber convicted him as an aider and abettor of these crimes, because he had
knowledge of the unlawful confinement, inhumane conditions and ill-treatment, and as warden did
nothing to stop it, thereby encouraging the commission of these crimes by his subordinates (Krnojelac
Trial Judgement, paras 127, 171, 316, 489, 490, 496, 499, 513-516, 523, 525 (and compare paras 319
(holding that he was not liable as an aider and abettor of certain specific beatings committed outside
the camp which he could not have known were being committed by guards under his command), 347,
428 and 491-492 (holding that he was not liable as an aider and abettor for specific crimes in
circumstances where he did not know that the crimes committed included those specific crimes)).
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charged with joint criminal enterprise liability alternatively with other modes of
liability, the conviction of the accused does not stand or fall on proof of the joint
criminal enterprise liability. Where several modes of liability are charged in the
alternative, it will always be a question of which of the various modes of
liability alleged, if any, have been proved beyond a reasonable doubt.

2.101  Furthermore, where the Prosecution alleges at trial that an accused is
individually responsible on the basis of joint criminal enterprise liability, but
where joint criminal enterprise liability is found to have been defectively
pleaded in an indictment, this does not prevent an accused from being convicted
on the other modes of liability under which he is charged in the indictment.'*'

2.102  Kanu cites no authority for the proposition that an alternative pleading of joint
criminal enterprise liability may be inseverable or inseparable from the
Indictment, so that the entire Indictment will fail if the joint criminal enterprise
liability is found to be defectively pleaded. The Prosecution is aware of no such
authority, and submits that this argument of Kanu is contrary to basic principles

as established in the case law of international criminal tribunals.

2.103  Kanu’s Ground Ten should therefore be rejected.

12l See, for instance, Gacumbitsi Appeal Judgement, paras. 158-179.
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3. Alleged errors of law

(a) The mens rea for recruitment and use of child soldiers

3.1 This section of this Response Brief responds to Kanu’s Ground Seven.

32 Kanu contends that the Trial Chamber erred in law “in dismissing the argument
that the absence of criminal knowledge on his part vitiated the requisite mens
rea to the crimes relating to child soldiers.”'??

3.3 Alternatively, Kanu “argues that conscripting or enlisting children under the age
of 15 was not a war crime at the time alleged in the Indictment.”'** However,
the Prosecution notes that the Accused, in doing so, contradicts his declaration
at paragraph 7.3 of his brief that he “accepted that it was a crime under
international law.”'?*

34 The Prosecution will only address the first argument above, as the second point
has been comprehensively addressed by this Appeals Chamber in the “Decision
on Preliminary Motion Based on Lack of Jurisdiction (Child Recruitment)”.'?*
This Appeal Chamber has decided that:

Child recruitment was criminalized before it was explicitly set out as a
criminal prohibition in treaty law and certainly by November 1996, the
starting point of the time frame relevant to the indictments. As set out
above the principle of legality and the principle of specificity are both
upheld.'?°
3.5 This issue has therefore already been settled by the Appeals Chamber (as noted
by the Trial Chamber'?’) and Kanu cannot and should not be permitted to
relitigate this issue now.

3.6 Regarding the first argument, the Prosecution submits that the Trial Chamber

did not err in law (or in fact) in dismissing Kanu’s argument that he did not

122
123
124
1
1
127

Kanu Appeal Brief, para.7.1.

Kanu Appeal Brief, para. 7.10.

Kanu Appeal Brief, para. 7.3.

CDF Child Soldiers Preliminary Motion Decision
Ibid., para. 53.

Trial Chamber’s Judgement, para. 731.

[
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-
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possess the requisite mens rea for the crime of conscripting, enlisting or using

child soldiers because of an alleged mistake of law.'*®

3.7 The Trial Chamber did not exclude the possibility of a defence of mistake of
law as such, but found that Kanu had not acted under such a mistake.'”® The
Trial Chamber dismissed the argument of the Defence that the supposed
practice of the various governments in Sierra Leone of recruiting persons under

the age of 15 into the military prior to the Indictment period impacted on the

accused Kanu’s awareness of the unlawfulness of this conduct.'*

3.8 The Prosecution submits that this conclusion of fact is one that was open to a
reasonable trier of fact in view of the applicable law, the findings of the Appeal
Chamber on this issue, and the findings of the Trial Chamber, or the evidence
accepted by the Trial Chamber in making its findings.

3.9 The Appeals Chamber of the Special Court has already expressly held that:

... the Government of Sierra Leone was well aware already in 1996
that children below the age of 15 should not be recruited. Citizens of
Sierra Leone, and even less, persons in leadership riles, cannot
possibly argue that they did not know that recruiting children was a
criminal act in violation of international humanitarian law. "’

3.10 The Trial Chamber held in the Sentencing Judgement that:

The Trial Chamber found in the instant case that young children were
forcibly kidnapped from their families, often drugged and forcibly
trained to commit crimes against civilians. In those circumstances, the
Trial Chamber cannot accept that Kanu did not know that that he was
committin§ a crime in recruiting and using these children for military
purposes.’

3.11 In the Trial Chamber’s Judgement, the Trial Chamber further held that:

The Trial Chamber is of the view that the AFRC fighting faction used
children as combatants because they were easy to manipulate and
program, and resilient in battle. In the instant case, the evidence is
conclusive that most, if not all, of the children in question were
forcibly abducted from their families or legal guardians. In addition to
having been kidnapped, child soldiers described having been forced

'8 Trial Chamber’s Judgement para. 732.

' Ibid.

10 Ibid.

B! CDF Child Soldiers Preliminary Motion Decision, para. 52.
132 Sentencing Judgement, para. 127.
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into hard labour and military training, and sent into battle, often on the
frontlines. They were also beaten; forced to watch the commission of
crimes against family members; injected with narcotics to make them
fearless; compelled to commit crimes including rape, murder,
amputation and abduction; used as human shields; and threatened with
death if they tried to escape or refused to obey orders.'
The Trial Chamber further found that “Kanu had the direct intent to establish
and implement the system of exploitation involving the three enslavement
crimes, namely, sexual slavery, conscription and use of children under the age
of 15 for military purposes, and abductions and forced labour”.'**
If there is a defence of mistake of law in international criminal law (as to which
see below), the question of whether an accused acted under a mistake of law is a
question of fact. Kanu has not established that the Trial Chamber’s conclusion
of fact on this issue was one that was not open to a reasonable trier of fact on
the evidence before it.
Furthermore, there was a considerable amount of other evidence supporting the
conclusion that Kanu must have been aware that his conduct was unlawful.
The Trial Chamber found that the AFRC government was subject to
international political pressure.'”” Both regional and international institutions
passed resolutions pressing for the restoration of democracy. The pressure
increased as human rights violations within Sierra Leone escalated. For
instance, Security Council Resolution 1181 dated 13 July 1998, concerning the
Ongoing Conflict in Sierra Leone, mentioned the children affected by the
conflict. There were negotiations to release children,'*® in particular child
soldiers."”’ The Trial Chamber also referred to the expert report noting that “the

overthrow of the AFRC government brought negotiations for the release of

child combatants between child protection organisations and the rebel

133
134
135
136
137

Trial Chamber’s Judgement, para. 1275.
Trial Chamber’s Judgement, para. 2095.
Trial Chamber’s Judgement, para. 173.
Trial Chamber’s Judgement, para. 1273.
Trial Chamber’s Judgement, para. 490.
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government to a halt.”'*® The Trial Chamber also accepted the evidence that
UNICEF protected child soldiers.'*

3.16 Furthermore, the Trial Chamber noted that the domestic law of Sierra Leone
defines a °child’ as a person under 16 years of age, and that therefore any
defence based on cultural distinctions regarding the definition of “childhood”
was rejected.'

3.17 In addition, the Prosecution’s expert report, admitted by the Trial Chamber and

on which it based some of its findings,'"'

clearly indicates that there were
numerous organisations and institutions present on the territory of Sierra Leone
prior to, during, and after the Indictment period, aiming at tackling the issue of
the child soldiers and trying to protect children from this crime and negotiating
the release of the child soldiers.'*? These organisations and institutions were

1'* and international.'** The UNICEF had a strong presence and was

nationa
negotiating with the government and rebel groups, including the AFRC, for the
release of children abducted and non-recruitment of children.'*’

3.18 The Trial Chamber found that “the Prosecution expert report emphasizes that
the illegal recruitment and/or use of children as combatants was not an isolated,

localised, or accidental phenomenon™!*®

and considered this finding as relevant
with regard to the assessment of whether a perpetrator “knew or should have
known” that persons recruited were under the age of 15."*’ The Trial Chamber
also noted that the Defence expert report affirmed that the recruitment and use
of children as combatants by all the forces involved in the conflict, including by

renegade soldiers, was widespread.'*®

138

o Trial Chamber’s Judgement, para. 1249,

Trial Chamber’s Judgement, para. 1255 (referring to witness TF1-157, who the Trial Chamber found
credible and reliable at paras. 1252 and 1255).

Trial Chamber’s Judgement, para. 1251.

Trial Chamber’s Judgement, paras. 1248, 1251.

"2 See Exhibit P-33.

'3 See, for example, the Church Counsel of Sierra Leone, the Child Protection Committee put in place by
the State of Sierra Leone, the Ministry of Sccial Welfare, mentioned at pp. 2, 5, 6, 7 of Exhibit P-33.
See UNICEF, mentioned throughout exhibit P-33.

Exhibit P-33, in particular p. 2.

Trial Chamber’s Judgement, para. 1248.

7 Ibid.

¥ Trial Chamber’s Judgement, para. 1250.

140
141

144
145
146
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3.19 Numerous findings of the Trial Chambers establish that the child soldiers were
systematically abducted by soldiers of the AFRC,'* and the Chamber held “that
most, if not all, of the children in question were forcibly abducted”.'® The
Trial Chamber noted that abduction was “a particularly egregious form of
‘conscription”""

3.20 Finally, the Trial Chamber found that Kanu planned and implemented the
system involving the three enslavement crimes, including the conscription and
use of children under the age of 15 for military purposes.'>* The Trial Chamber
found that it was a “system of exploitation”.'>

3.21 The Trial Chamber found that Kanu joined the Sierra Leone Army on 3
December 1990 at the Benguema Training Camp, Freetown, Western Area. 134
He was a Corporal at the time of the coup in May 1997. '*> In Bombali District,
Kanu, who was already a Colonel, was promoted to Chief of Staff.'*® Then
“Brima promoted the Accused Kanu to Brigadier. He remained Chief of Staff
and was third in command.”’® The Accused Kanu was thus a professional
soldier and trained as such.

3.22 The Prosecution submits that TRC-01, a Defence witness whose testimony was
accepted by the Trial Chamber and relied upon to make various finding,'*® gave
specific evidence that the SLAs were trained by the ICRC in international
humanitarian law and were well versed in the laws of war. According to this
witness, a lot of the SLAs were even aware of the Geneva Conventions.'> TF1-

167, whose testimony was also found credible by the Trial Chamber,'®

confirms that as a vigilante he heard about the Geneva Conventions during his

149
150

Trial Chamber’s Judgement, paras. 1253-1257 (witnesses found credible at paras. 1252 and 1258).
Trial Chamber’s Judgement, para. 1275 (emphasis added); see also para. 1276.

! Ibid., para. 1276.

"2 Trial Chamber’s Judgement, para. 2095.

> Ibid. para. 2095, 2097.

** Trial Chamber’s Judgement, para. 503.

%5 Ibid.

S Trial Chamber’s Judgement, para. 576.

7 Trial Chamber’s Judgement, para. 602,

"% Trial Chamber’s Judgement, paras. 311, 312, 316, 318, 428, 507, 555.

' TRC-01, Transcript 16 October 2006, pp. 111-112. While the transcript reads “RCRC”, the
Prosecution submits that the witness clearly said or meant to say “ICRC”, and that this is likely a
transcription error.

' Trial Chamber’s Judgement, para. 1705.

Prosecutor v. Brima, Kamara and Kanu, SCS1.-04-16-A 50



/3%

training.'®' This is corroborated by at least two Defence witnesses, that the Trial

Chamber found credible,'®® who were former SLAs and who gave evidence that

they had received training in international humanitarian law.'® Some Defence

witnesses even gave evidence that SAJ Musa told the troop about crimes against
humanity and that he would refer to the Geneva Conventions which he had with
him in a book.'%*

3.23 Furthermore, the Trial Chamber found that Kanu possessed the direct intent to
establish and implement the system of exploitation involving the three
enslavement crimes, including the iconscription and use of children under the
age of 15 for military purposes, and abductions and forced labour.'®® The Trial
Chamber found that the Accused Kanu was in charge of all abductees [from
Mansofinia to Rosos].'®® The Trial Chamber also relied in its findings on the
evidence of Witness TF1-334, who testified that the Accused Kanu was in
charge of military training at Camp Rosos including the training of abducted
civilians, and George Johnson, who testified that Kanu and FAT Sesay were in
charge of providing military tr.ainidg to civilians, including children, at Camp

167
Rosos.'®

The Trial Chamber was thus satisfied that “the Accused Kanu ...was a

senior commander of the AFRC fighting force. In addition, he was the

Commander of the AFRC fighting force in charge of abducted civilians

including women and children.” o

3.24 Furthermore, Kanu mentions, to justify his alleged lack of awareness, that “the
UNICEF Global Report published in 2001 states that Sierra Leone’s position is
that children can be recruited at “any age with consent” and refers to Section
16(2) of the Royal Sierra Leonean Military Forces Act, 1961.”'% However, the

findings of the Trial Chamber are clear: the children conscripted and used as

161
162
163

TF1-167, Transcript 19 September 2005, p. 90.

Trial Chamber’s Judgement, para. 605.

DAB-033, Transcript 25 September 2006, pp. 38-39; TRC-01, Transcript 16 October 2006, p. 111-112,
118.

DAE-033, Transcript 25 September 2006, pp. 84-85; DBK-012, Transcript 9 October 2006, p. 18-19.

Trial Chamber’s Judgement, para. 2095.

Trial Chamber’s Judgement, para. 526.

Trial Chamber’s Judgement, para. 525.

Trial Chamber’s Judgement, para. 526 (emphasis added). See also paras. 535, 2091, 2093, 2094.

Kanu Appeal Brief, para. 7.4. ‘

164
165
166
167
168
169
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child soldiers were almost in all cases abducted. This practice of the AFRC was
therefore in any case not comparable with alleged practice of the Sierra Leonean
Army.

3.25 Furthermore, the Defence expert report referred to by Kanu only mentions
recruitment (as opposed to conscription) of child soldiers, and does not indicate
that such recruitment (much less conscription) was perceived as lawful. 170 On
the contrary it states that the Sierra Leonean State had “ratified a number of
international legal instruments bordering on the prevention of underage
recruitment into the military”. '’' The expert went on saying that it was “not a
deliberate government or military policy” but that “the war circumstances
created a fertile ground for the practice of involving children in the military”. '”2
The expert added that the “precaﬁQus situation [due to the war] among other
things compelled Momoh to embdrk on a crash military recruitment drive
advocating for vigilantes to join the force thus sidelining military recruitment
standards and procedure... This background saw the infiltration of a number of
children into the military through a variety of ways including backdoor
enlistment '

3.26 These paragraphs of the expert report rather indicate that the perception in the
Sierra Leonean army was that this practice, albeit common, was not lawful. It is
therefore unable to support the Accused’s argument.

3.27 The concept of a child holding a weapon and killing combatants or civilians
offends the most basic human feelings and sentiment of human dignity. It is
untenable to contend that the supposedly common practice in the Sierra
Leonean army could change that pergeption of unlawfulness.

3.28 In the circumstance, the ProsecutiQn submits that it was open to the Trial

Chamber to conclude that Kanu was aware of the unlawfulness of the conduct

for which he was convicted under Count 12 in the Indictment.

' Kanu Appeal Brief, para. 7.5.

YL Ibid., p. 54.

"2 Ibid., p. 55.

' Ibid., pg. 55-56 (emphasis added) (footnotes omitted).

Prosecutor v. Brima, Kamara and Kanu, SCSL-04416-A 52



/4-39

3.29 The Prosecution submits that in the circumstances it is unnecessary for the
Appeals Chamber to decide whether a defence of mistake of law does or does
not exist in customary international criminal law.

3.30 Neither the Statute of the Special Court nor the Statutes of the ICTY or ICTR
contain provisions recognising a defence of mistake of law or mistake of fact.
The jurisprudence from the ad hoc Tribunals on this question is clear.'”

3.31 Article 32 of the Statute of the International Criminal Court provides that:

Article 32
Mistake of fact or mistake of law
1. A mistake of fact shall be a ground for excluding criminal
responsibility only if it negates the mental element required by the
crime.
2. A mistake of law as to whether a particular type of conduct is

a crime within the jurisdiction of the Court shall not be a ground for
excluding criminal responsibility. A mistake of law may, however, be
a ground for excluding criminal responsibility if it negates the mental
element required by such a crime, or as provided for in article 33.

3.32 Judge Cassese states that:

Like most national legal systems, international law does not consider
ignorance of law as a ground for excluding criminal responsibility.
Article 32 (1) first sentence of the ICC Statute...may be held to codify
existing customary law.”'”

3.33 Kanu himself admits that “mistake of law is generally not a defence”, '’ in
accordance with the Latin principle ignorantia legis non excusat, that is,
ignorance of the law is no defence. Nevertheless, Kanu submits that this defence

may be exceptionally invoked when'it is established that the offender, because

" On mistake of law, see Celebici Appeal Judgement, para. 374 (reaching no conclusion on the

question); Jovic¢ Trial Judgement, paras. 16 and 21 (rejecting such a defence in contempt proceedings).
On mistake of fact, see Erdemovi¢c Appeal Judgement — Joint Separate Opinion of Judge
Macdonald and Judge Vohrah para 34 (referring to such a defence), Erdemovi¢ Appeal Judgement
- Separate and Dissenting Opinion of Judge Cassese para. 10, 37 (stating that “the accused cannot
be allowed on the one hand to admit to his guilt ahd by the same token nullify this plea by claiming
that he acted under . . . a mistake of fact”).

' Cassese, p. 256.

' Kanu Appeal Brief, para. 7.9.
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of his ignorance of a legal element, did not possess the requisite mental element.
177

3.34 The Prosecution submits that even if Article 32 of the ICC Statute can be
regarded as a codification of customary international law (a matter which it is
submitted is unnecessary to be dedided in this case), that provision does not
recognise any defence of ignorance of the law. The second sentence of Article
32(2) of the ICC Statute recogmise$ a defence of mistake of law, but only in
circumstances where the mistake of law negates the mental element of a crime,
or in circumstances to which Article 33 of the ICC Statute applies (dealing with
superior orders).

3.35 The Prosecution submits that there is a clear distinction between ignorance of
the law on the one hand, and, on the other hand, a mistake of law to which
Article 32(2) of the ICC Statute applies.

3.36 An example illustrating the distinction between the two is as follows: Suppose
that a law provides that it is illegal to import certain items (for instance military
armaments or drugs) without a valid governmental permit. Suppose that an
accused seeks and obtains what the accused thinks is a valid permit, and then
imports the items pursuant to that permit. Suppose, however, that it turns out
that the permit is, in fact, for some technical reason legally invalid, and that the
accused was unaware of this. In such circumstances it can be argued that the
accused imported the items under a mistake of law as to the legal validity of the
permit to do so, and that the accused had no mens rea to commit the crime. In
this example the accused would in fact have done everything he thought he had
to do in order to act lawfully.

3.37 The Prosecution submits that this is a very different situation from one in which
an accused simply argues that he was/unaware that it was unlawful to import the
items in question without a permit.. Such an argument would be an alleged

ignorance of the law, rather than a mistake of law.

"7 Kanu Appeal Brief, para. 7.9. and footnote 160, quoting Dinstein: * there may be no choice but to
admit that, as a result of mistake of law, mens rea is negated.”
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3.38 Thus, it has been said that “[n]ormative ignorance as such is not enough to
constitute a mistake of law.”!”® Authors set out the test to be met for a mistake
of law to be recognised as a valid excuse: the absence of awareness of the
unlawfulness of his conduct by the offender is not sufficient. The defence can
be considered only when: (i) the offender had no knowledge of an essential
element of law referred to in he international prohibition of a certain conduct,
(ii) this lack of knowledge did not result from negligence; (iii) consequently the
person when he took a certain action, did not possess the requisite mens rea”'”

3.39 As regards the second of these requirements, the lack of knowledge cannot be
admitted when the relevant rule of international law is “simple and universally
known’.'"®® Secondly, the required awareness sufficiently exists when the
perpetrator is or was aware of the social significance of a material element of
the conduct.'®' Therefore “a mistake of law negating the mental element [may
exist] only if the perpetrator did not even realize the social everyday meaning of
the material element of the crime.”'® Thirdly, as correctly mentioned by the
Accused Kanu borrowing the words iof Dinstein, “mens rea cannot be negated if
the illegality is obvious to any reasonable man.” '® This defence is thus not
admissible when the law on the matter is clear or should be known to any
servicemen engaged in armed conﬂict or more generally to any person of
average intelligence and education”.'®® In other words, “a mistake of law

cannot be established by the perpetrator’s claiming not to have known the legal

provisions and/or their jurisprudential interpretation, but only by his not even

178

Rome Statute Commentary, p. 941.
179

Cassese, p. 256; Rome Statute Commentary, p. 941 (emphasis added); See also the B. case, in which

the Prosecution submitted: “This is not sufficient to relieve him of responsibility, for that the error

must also have been pardonable. Only if there was|no intent and no negligence as to the unlawfulness,

is the accused not liable criminally”. The B. Case, Netherlands, Field Court Martial, Decision of 2
January 1951, in NederJ 1952, no 247, 516-25, refs rred to in Cassese, pp. 258-259.

' Llandovery Castle, German Supreme Court of Le??zig (Reichsgericht), Judgment of 16 July 1921, in
Verhandlungen, 2579-2586 (English translation in 26 AJIL (1922), Suppl. 708-23), para. 2585,
referred to in Cassese, p. 258 (emphasis added); Cassese, p. 263.

Rome Statute Commentary, p. 941 (emphasis added).

82 Ibid (emphasis added).

'3 Kanu Appeal Brief, para. 7.9 and footnote 161 (emphasis added).

' Cassese, p. 263 (emphasis added).
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having been aware of the social meéning or significance of the material element

in a layman’s perspective.”'’

3.40 This defence was upheld in a small number of post-World War II cases,
involving crimes of destruction or taking of property or the failure to respect
certain rights of prisoners of war.'®

341 However, the defence of mistake of law was dismissed in the case of a German
official attached to a Dutch provincial Labour Office during the German
occupation of the Netherlands, who alleged that he was unaware of the
“criminal nature of the German deportation of Dutch men to slave labour to
Germany”.'®” The court found that “similar practices applied by Germany on a
much smaller scale in the First World War in Belgium and Northern France
gave rise to general outrage...[this measure was] opposed as a violation of
international law or as a dangerous error...[hence] it must be regarded as a
matter of general knowledge that public opinion condemned these practices.”'®®

3.42 The Prosecution submits therefore ifchat even if the defence of mistake of law
does exist in international cdmhnal law, Kanu would not satisfy the
requirements of that defence on the facts as found by the Trial Chamber. This
was not a case of ignorance of some detailed legal regulation. The recruitment
and use of child soldiers in the circumstances as found by the Trial Chamber
was clearly morally repugnant to Sierra Leonean society and the international

community generally.

3.43 Kanu’s Ground Seven should be accordingly rejected.

(b) Cumulative convictions

3.44 This section of this Response Brief responds to Kanu’s Ground Eight.

'®> Rome Statute Commentary, p. 943. This commentary further states: “mere ignorance of legal norms

or their misinterpretation can, in principle, not establish a valid mistake of law, the only major
exception being the misperception of normative el¢ments or references, provided that the perpetrator is
not even aware of the social significance of the nonmative implications concerned.” Ibid.

1% Cassese, pp 258-260.

%7 Cassese, p. 260, footnote 41, referring to Zimmermann, Netherlands, Special Court of Cassation,
Judgement of 21 November 1949, in NederJ. 1950, no. 9, 30-2 (emphasis added).

'8 Ibid. (emphasis added).
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3.45 Kanu contends that the Trial Chamber erred in law in imposing a global

189 Kanu does not challenge that “it was

sentence of fifty years of imprisonment.
well within the Trial Chamber’s discretion to enter a global sentence for all the
conviction [sic] entered.”'®® Rather, the nub of Kanu’s argument is that,
according to him, cumulative convictions should have been “discounted for
sentencing purposes”.'’ Kanu further contends that there exists a “legal
requirement that the accused should not suffer any prejudice resulting from
multiple convictions” and that “[t]he global sentence should therefore have been
adjusted to reflect the extent of the multiple convictions™.'”? Kanu concludes
that “[t]he severity of the sentence imposed...does not reflect that multiple
convictions entered against him were considered at all for purposes of
sentencing.”'®® The remedy sought by Kanu does not relate to the cumulative
convictions entered against him as such, but only to the sentence, which Kanu
regards as “grossly excessive”'”* due, allegedly, to the lack of consideration of
the cumulative convictions entered against him.

3.46 The Prosecution submits that the argument of Kanu is erroneous and suggests a
misunderstanding of the sentencing principles applicable under this jurisdiction,
as well as a misperception of the gravity of his criminal conduct of which he
was found guilty.

347 The Trial Chamber held (correctly it is submitted) that multiple criminal
convictions entered under different statutory provisions but based on the same

conduct are permissible if each statutory provision involved has a materially

distinct element not contained in the other.'”> The Separate and Dissenting

' Kanu Appeal Brief, para. 8.1; the Accused Kanu contends this, “in the alternative”.

' Kanu Appeal Brief, para. 8.3.

! Kanu Appeal Brief, para. 8. 1.

"2 Kanu Appeal Brief, para. 8.1, see also para. 8.6: “...the Trial Chamber, with all due respect, was
oblivious of the duty upon it to ensure that the Appellant should not suffer any prejudice resulting from
the cumulative convictions”.

' Kanu Appeal Brief, para. 8.9.
> Ibid.

"> Trial Chamber’s Judgement, para. 2099. See also Celebi¢i Appeal Judgement, paras 412-413, 421.
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Opinion of Judge Hunt and Judge Bennouna, quoted by the Accused, concurs

with this,196 contrary to what Kanu seems to suggest.'”’
y gg

3.48 The Trial Chamber, far from being oblivious of the necessity to ensure that no

injustice would be occasioned to the Accused, was very careful and cautious
(sometimes excessively cautious, which induced the Trial Chamber into error,
as submitted by the Prosecution in its Appeal Brief'*®) in considering this
principle. The Trial Chamber recalled that “in considering cumulative
convictions the Trial Chamber must balance the ‘very real risk of prejudice to
an accused’ with its obligation to describe the ‘full culpability of a particular
accused’”.'”” The Trial Chamber gqually referred to the necessity to the take
into account “the entire situation so as to avoid a mechanical or blind
application of its guiding principles.””®® Furthermore, at paragraphs 2107 to
2109 of its Judgement, the Trial Chamber examined carefully for which
offences it was permissible and impermissible to enter cumulative convictions.
Similarly, the issue of the convictions under Article 6(1) and/or Article 6(3)
responsibility was carefully considered by the Trial Chamber.”' If anything, as
submitted in the Prosecution’s Appeal Brief, the Trial Chamber erred on the
side of caution and should have entered more cumulative convictions,”*? and all

multiple convictions decided by the Trial Chamber are permissible.®

3.49 In view of the above, Kanu’s argument at paragraphs 8.7 and 8.8 of is brief are

untenable. The Trial Chamber followed the law and jurisprudence, and therefore
did not make any error when it entered cumulative convictions for murder as a

crime against humanity (Count 4) and violence to life in particular murder

196

197
198
199
200
201
202
203

o

<

Celebi¢i Appeal Judgement, Separate and Dissenting Opinion of Judge Hunt and Judge
Bennouna, paras. 13-23.

Kanu Appeal Brief, footnote 171.

Prosecution’s Grounds of Appeal 6,7,8,9.

Trial Chamber’s Judgement, para. 2101 (quoting Kunarac Appeal Judgement, para. 169).

Trial Chamber’s Judgement, para. 2101 (quoting Kunarac Appeal Judgement, para. 174).

Trial Chamber’s Judgement, para. 800.

Prosecution’s Grounds of Appeal 6,7,8,9.

Convictions are permissible under Articles 2 and 3 of the Statute of the Special Court, and/or Articles 2
and 4 of the Statute. Kunarac Appeal Judgement, paras 176-178; see also KupreSki¢ Appeal
Judgement, para. 388, and Jelisi¢ Appeal Judgement, para. 82. Convictions under Article 3(b) or
3(d), as well as the underlying crimes charged in Articles 3(a) (murder and mutilation) and Article 3(e)
(outrages upon personal dignity) is permissible as each statutory provision involved has a materially
distinct element not contained in the other.
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(Count 5), or when it convicted Kanu cumulatively for terrorism, collective
punishment and murder or mutilation or outrages upon personal dignity
respectively. Kanu states erroneously that the Trial Chamber convicted him
based on the same conduct under extermination (a crime against humanity,
Count 3) and murder as a crime against humanity (Count 4).>** Indeed, the Trial
Chamber clearly excluded such a practice.’”> Similarly, Kanu maintains
incorrectly that the Trial Chamber ¢onvicted him, based on the same conduct,
of both rape (Count 6) and outrages upon personal dignity (Count 9).%%
Multiple convictions must be entered when they are admissible, because they
“serve to describe the full culpability of a particular accused or provide a
complete picture of his criminal conduct”.*”” This must therefore also be
reflected at sentencing stage.

The Trial Chamber correctly applied Article 19 (2) of the Statute of the Special
Court, which states that “In imposing the sentences, the Trial Chamber should
take into account such factors as the gravity of the offence and the individual
circumstances of the convicted person.””*® The Trial Chamber also correctly
held that “with the holding of the ICTR Appeals Chamber in Prosecutor v.
Kambanda, that [...] the Statute is sufficiently liberally worded to allow for a
single sentence to be imposed. Whether or not this practice is adopted is within
the discretion of the Chamber.” The governing criteria is that the final or
aggregate sentence should reﬂec; the totality of the culpable conduct, or
generally, that it should reflect the gravity of the offences and the overall
culpability of the offender, so that it is both just and appropriate. In the present
case, the Trial Chamber finds it appropriate to impose a global sentence for the
multiple convictions in respect of Brima, Kamara and Kanu.”?* Indeed, when

there are cumulative convictions and when it comes to sentencing, “the sentence

2% Kanu Appeal Brief, para. 8.7.

2%5 Trjal Chamber’s Judgement, para. 2109.

206 Kanu Appeal Brief, para. 8.8; Trial Chamber’s Judgement, para. 2107.

27 Prosecution Final Brief, para. 1921 (citing Kunarac Appeal Judgement, para. 169).

208 Statute of the Special Court for Sierra Leone, Artxclc 19(2) (emphasis added).

2% Trial Chamber’s Sentencing Judgement, para. 12 (emphasis added and footnote ommitted).
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must “reflect the totality of the criminal conduct and overall culpability of the

offender.””"

3.52 The Prosecution submits that in the evaluation of the gravity of the offences of
which Kanu was found guilty, the Trial Chamber was allowed, in the exercise
of its discretion, to take into account in sentencing, to the extent that it deemed
it appropriate, the fact that in relation to certain conduct, Kanu satisfied the
legal elements of more than one crime within the jurisdiction of the Special
Court, and was therefore convicted cumulatively of more than one crime in

respect of the same conduct.®"!

The Prosecution reiterates that a convicted
person cannot be punished more than once in respect of the same conduct.
However, conduct that satisfies the elements of more than one crime within the
jurisdiction of the Special Court is graver than conduct which satisfies the
elements of only one crime, and this should be reflected in sentencing.?'? This
principle has been upheld by the Appeal Chamber of the ICTY when it stated:
“...the sentence to be served by an accused must reflect the totality of the
accused’s criminal conduct”*". Thus, permissible multiple convictions must be
taken into account properly in the¢ overall assessment of the torality of the
culpable conduct, to reflect the gravity of the offences and the overall
culpability of the offender.

3.53 This is not to say that a person convicted of more than one crime in respect of
the same conduct should receive a sentence that is the combined total of the
individual sentences that would have been imposed in respect of each of those
crimes considered in isolation. However, in determining the appropriate

sentence in respect of that conduct, the Trial Chamber should take into account

?19 Jones and Powles, para. 8.3.7, referring to Kunarac Trial Judgement, para. 551. See also Tadi¢ Form

of the Indictment Decision, para. 1995. When the Tadi¢ Trial concluded, the Trial Chamber imposed
concurrent sentences, both as between Article 3 iand Article 5 charges relating to the same conduct,
and as between different instances of misconduct (e.g. different beatings). See Jones and Powles,
para. 8.3.13.

Trial Chamber’s Judgement, paras. 2099-2111.

Prosecution’s Sentencing Brief, para. 85. This is! reinforced by the fact that consecutive sentences in
case of cumulative charges and convictions appear to be possible, See Jones and Powles, para. 8.3.15:
“The Chamber would only have had to clarify the matter if it had wished to impose consecutive

sentences under Rule 101 (C), since that would only appear to be permissible where charges are
cumulative.”

Celebici Appeal Judgement, para. 771

211
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that the conduct in question satisfied the elements of more than one crime
within the jurisdiction of the Special Court. It is submitted that Kanu has not
established that the Trial Chamber acted otherwise than in accordance with this
principle.

3.54 In the present case, the gravity of the offences committed by the Accused,
notably Kanu, is established not only by their scale, pattern and virtually
continuous repetition, but also by the fact that some criminal conduct was so
grave that it constituted multiple breaches of international humanitarian law and
justified multiple convictions under international criminal law. In view of this,
the Trial Chamber correctly approached its task upon an overall assessment of
what was appropriate, and was founded to exercise its discretion and consider
the multiple convictions as it deemed appropriate.

3.55 It is not certain that in this case the Trial Chamber considered these multiple
conviction to increase the sentence. But in any case, if this entered into the
consideration of the Trial Chamber and if the Trial Chamber considered that
such multiple convictions justified ah increased the sentence, such consideration
is neither an error, nor it is a mistake in the exercise of its discretion. The
Prosecution submits that the Trial Chamber was at liberty to decide, if it did so,
to increase the sentence imposed on Kanu to reflect the additional criminal
liability due to his multiple convictions.

3.56 In any case, the Trial Chamber was under no obligation, as there is no such
legal principle, to discount the cumulative convictions entered against Kanu for
sentencing purposes. When the Adcused Kanu contends that “had the Trial
Chamber looked at the criminal conduct of the Appellant [Kanu] and not the
number of criminal convictions entered, it would have crystallized the multiple
convictions entered into just about a handful acts of criminal conduct as would
make the penalty unduly excessive and disproportionate”,*'* he shows again his
misperception of the extent of his criminal conduct and the gravity of the

numerous offences for which he was found guilty by the Trial Chamber. Such

> Kanu Appeal Brief, para. 8.7.
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an argument also suggests a misunderstanding of the applicable law in
principles regarding sentencing.

3.57 The Prosecution submits that Kanu has failed to demonstrate that Trial Chamber
made any error of law, or that it erred in the exercise of its discretion, in
entering the cumulative convictions that it did. Nothing in the judgement on the
merits or in the sentencing judgement suggests that the Trial Chamber took one
conduct into consideration into a disproportionate manner. On the contrary, the
Trial Chamber has demonstrated a rather over-cautious attitude, sometimes
leading to errors that the Prosecution has raised in its Appeal Brief.*'’ The
argument of the Accused Kanu only shows that he has not appreciated the
gravity of his acts and criminal conduct. Kanu has thus failed, the Prosecution
submits, in establishing that the Trial Chamber erred in law or erred in the
exercise of its discretion in deciding upon an excessive sentence.

3.58 Kanu’s Ground Eight should therefore be rejected.

13 prosecution’s Grounds of Appeal 6,7,8,9.
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4.  Alleged errors of fact: general matters

(a) The Trial Chamber’s evaluation of the evidence generally

4.1 This section of this Response Brief responds to Brima’s Ninth Ground of
Appeal.

42 Paragraph 168 of the Brima Appeal Brief submits that the Trial Chamber erred
in law and/or fact by resolving any reasonable doubt in respect of the liability of
the appellant Brima in favour of the Prosecution, thereby occasioning a
miscarriage of justice.

43 There are two allegations here. First is the blatant allegation that the Trial
Chamber had resolved reasonable doubts in favour of the Prosecution. Implicit
in that allegation is the second allegation to the effect that the Trial Chamber

had preferred the evidence of Prosecution witnesses.

Whether the Trial Chamber had Resolved Doubts in Favour of the Prosecution

4.4 It is a vague or unfounded allegation to say that the Trial Chamber had resolved
reasonable doubts in favour of the Prosecution. It is vague as it failed to state
with precision (a) the reasonable doubt that was resolved in favour of the
Prosecution, and (b) how it was that such a doubt was resolved in favour of the
Prosecution.

4.5 The vagueness of the allegation constitutes a failure of the obligation of the
appellant to state his case with precision. An Appellant must set out the sub-
grounds and submissions of its appeal clearly and provide the Appeals Chamber
with specific references to the sections of the appeal case it is putting forward in
support of its claims (see paragraph 1.26 above).

4.6 The allegation is unfounded because there is nowhere that the Trial Chamber
found a reasonable doubt which it then resolved in favour of the Prosecution;
nor was there, otherwise, any reasonable doubt which the Trial Chamber in fact

resolved in favour of the Prosecution.
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Whether the Trial Chamber had preferred the Evidence of Prosecution Witnesses

4.7 In the search for truth, it is for the Trial Chamber to make findings of fact on the
basis of the evidence of witnesses whom the Trial Chamber finds credible. The
Appeals Chamber may not lightly disturb the findings of the Trial Chamber so
made.*'® The standards of review in an appeal alleging an error of fact are dealt
with in section 1(c) of this Response¢ Brief above.

4.8 The task of the Trial Chamber outlined in the foregoing way necessarily entitles
the Trial Chamber to prefer the evidence which it finds more credible. It is
never an error (of law or fact) for the Trial Chamber to prefer the evidence of
Prosecution witnesses whom the Chamber found more credible on a point on

which Defence witnesses had givenicontrary testimony.

Alleged Failure to Address All Objections and Inconsistencies

4.9 In paragraph 169, Brima complains that the Trial Chamber erred in law and in
fact for failing to address all his objections relating to prior inconsistent
statements of Witness TF1-184. In particular, Brima ‘submits that TF1-184
provided inconsistent account about him and the death of SAJ Musa.’
According to Brima, ‘TF1-184’s explanations concerning this discrepancy at
trial were so confusing that a reasonable trier of fact would have rejected his
testimony. That the Chamber acted unreasonably on the witnesses’ [sic] trial
testimony irrespective of the doubt raised therein without providing any reason
for disregarding the earlier statement.’

4.10 Brima’s complaint as stated in paragraph 169 of his brief is without merit. The
reasons are as follows. The complaint is vague in the part entailing a general
complaint regarding the treatment of ‘all his objections relating to prior
inconsistent statements of Witness TF1-184’. And in the part entailing a specific
complaint regarding the alleged ‘inconsistent account about him and the death

of SAJ Musa’, Brima’s complaint is flawed in the following ways: (a) it is

21° Niyitegeka Appeal Judgement, para 95. Kvodka Appeal Judgement, para 19.
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vague as regards content and outcome; (b) it is at odds with the jurisprudence on
the test of reception or rejection of evidence; and, (c) it is at odds with the

jurisprudence regarding inconsistencies.

The Complaint is Vague in its General Part

4.11 Brima’s complaint is vague in the part entailing a general complaint of ‘failing
to address all his objections’ relating to prior inconsistent statements of Witness
TF1-184. This complaint is couched in the impermissible manner of ‘general
references to the submissions madb during the trial.” Complaints so couched
have been held to not pass the muster of the obligation of precision in appellate
litigation. As noted earlier, an appellant has an obligation ‘to clearly set out his
grounds of appeal as well as the arguments supporting them. He has to provide
the Appeals Chamber with exact references to paragraphs in judgments,
transcript pages, exhibits or any authorities, indicating precisely the date and
exhibit page number or paragraph number of the text to which reference is
made, so that the Appeals Chamber may fulfil its mandate in an efficient and
expedient manner. General reﬁsrendes to the submissions made during the trial
clearly do not fulfil this requirement, and therefore will be disregarded by the
Appeals Chamber.”?"’

4.12 At any rate, as regards Brima’s complaint of failure of the Trial Chamber to
‘address all his objections’, it is settled that there is no requirement on a Trial
Chamber to articulate every step of its reasoning. In Deronji¢, the ICTY
Appeals Chamber held that ‘a Trial Chamber is not obliged to refer to every
piece of evidence in the trial record in its judgment nor to every submission
made during the trial.’*'® And where an appellant wishes to complain to the
Appeals Chamber that an omission iin reasoning constitutes an appealable error,

‘it is necessary for [that] appellant ... to identify the specific issues, factual

27 Kvotka Appeal Judgement, para 425
*'% Deronji¢ Appeal Judgement, para 21.

Prosecutor v. Brima, Kamara and Kanu, SCSL—(M—I6-A 65



/2

findings or arguments which he [or she] submits the Trial Chamber omitted to
address and to explain why this omission invalidated the decision.”*"
4.13 In the circumstances, the Prosecution urges the Appeals Chamber to disregard

Brima’s submission in this regard.

The complaint is vague as to allegation of inconsistent account about ‘him’ and the
death of SAJ Musa

4.14 Beyond the general allegation of ‘failing to address all his objections’ relating to
prior inconsistent statements of Witness TF1-184, Brima does attempt to narrow
down the breadth of this complaint. This is in virtue of his submission ‘that
TF1-184 provided inconsistent account about him and the death of SAJ Musa.’
Still, the allegation is vague in its bontent, for the same reasons as those stated
above.

4.15 The complaint also suffers from:additional vagueness in terms of juridical
outcome. This is because the appellant Brima failed to explain how it was that
the alleged inconsistencies had resulted in a miscarriage of justice.?*°

4.16 It is settled law that the Appeals Chamber will not overturn a decision of a Trial
Chamber because of every error of fact. It is only an error which has caused a
miscarriage of justice that may cause the Appeals Chamber to overturn the
decision of a lower court. In this regard, miscarriage of justice has been defined
as a “grossly unfair outcome in judicial proceedings, as when a defendant is
convicted despite a lack of evidence on an essential element of the crime.”*!

4.17 The appellant Brima has not shown that there had been a miscarriage of justice,
on grounds of a grossly unfair outcome that resulted from any failure of the

Trial Chamber to resolve any particular inconsistency.

% Kvoka Appeal Judgement, para 25.
220 Ibid, para 14. See also Kordi¢ Appeal J udgement, para 14; and Bla$ki¢ Appeal Judgement, para 12.
2! Kvodka Appeal Judgement, para 18. See also Vasiljevié Appeal Judgement, para 8; Kordi¢ Appeal

Judgement, para 19; Krsti¢ Appeal Judgement, para 40; and Krnojelac Appeal Judgement, paras 11
and 13.
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The complaint is at odds with the jurisprudence on the test of acceptance or assessment
of evidence

4.18 As part of his submission ‘that TF1-184 provided inconsistent account about
him and the death of SAJ Musa,” Brima complained that ‘‘TF1-184’s
explanations concerning this discrepancy at trial were so confusing that a
reasonable trier of fact would have rejected his testimony.” [Emphasis added.]

4.19 It is submitted that Brima’s complaint in this connection is premised upon a
misapprehension of the correct legal standard of ‘reasonableness’ as regards the
acceptance or assessment of particular items of evidence. The correct test is the
test of certainty that no reasonable tribunal of fact would have accepted the
impugned evidence or analysed a particular item of evidence in the impugned
way. As the test was stated by the ICTY Appeals Chamber in Krnojelac:

[Wlhen considering this type of error, the Appeals Chamber applies

the “reasonable nature” criterion to the impugned finding. Only in
cases where it is clear that no reasonable person would have accepted
the evidence on which the Trial Chamber based its finding or when the
assessment of the evidence is absolutely wrong can the Appeals
Chamber intervene and substit}ite its own finding for that of the Trial
Chamber.?*? [Emphasis added.]

4.20 Hence, the test of reasonableness that the appellant must overcome is that ‘it is
clear that no reasonable person would have accepted the evidence’ in question.
It is not enough for him to contend, or even show, that ‘a reasonable trier of fact
would have rejected’ the impugned testimony. The test of reasonableness upon
which Brima hitched his complaint does not overcome the rider that ‘two
judges, both acting reasonably, can come to different conclusions on the basis of
the same evidence.’”® 1t is precisely for this reason that the ICTY Appeals
Chamber in Krnojelac, stated that: ‘A party suggesting only a variation of the
findings which the Trial Chamber might have reached therefore has little chance

of a successful appeal, unless it is established beyond any reasonable doubt that

222

ibid., para 12. See also Kvocka Appeal Judgement, paras 19, 20; Blaski¢ Appeal Judgement, paras
18, 19; and Tadié Appeal Judgement, para 64.

2 Tadi¢ Appeal Judgement, para 64.
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no reasonable trier of fact could have reached a guilty finding. [Emphasis
received.]
421 The Prosecution submits that the Trial Chamber did not convict Brima on the

basis of any evidence which no reasonable trier of fact would have received.
Nor was the Trial Chamber absolutely wrong in the assessment of the evidence

on which Brima’s conviction was founded.

The complaint is at odds with the jurisprudence regarding testimonial inconsistencies

4.22 As regards Brima’s complaint about any inconsistencies in the testimony of
witness TF1-184, and indeed any inconsistencies in the evidence of any other
witness for the Prosecution, it is recalled that it is settled in the jurisprudence
that the mere existence of inconsistencies does not nullify the testimony of a
witness. As the ICTY Appeals Chamber observed in Kupreskic:

The presence of inconsistencies in the evidence does not, per se,
require a reasonable Trial Chamber to reject it as being unreliable.
Similarly, factors such as the passage of time between the events and
the testimony of the witness, the possible influence of third persons,
discrepancies, or the existence of stressful conditions at the time the
events took place do not aut(gmatically exclude the Trial Chamber
from relying on the evidence.?

423 In international criminal justice it has been accepted that it lies in the nature of
criminal proceedings that a witness may be asked different questions at trial
than he or she was asked in prior interviews; and that he or she may remember
additional details when specifically asked particular questions in court. It is also
accepted that a witness on the stand may simply momentarily suffer the very
ordinary human experience of forgetfulness or confusion.”*®

4.24 For inconsistencies to have a nullifying effect, the appellant must show that the
inconsistencies in question do truly unsettle the ‘fundamental features’ of the

227 . . . . ..
case.””" Brima has made no such showing in his submissions. In the

2¢ Krnojelac Appeal Judgement, para 12.

22 Kupreski¢ Appeal Judgement, para 31.

*2 Strugar Trial Judgement, para 8. See also Limdj Trial Judgement, paras 12 and 543.
27 Kupreski¢ Appeal Judgement, para 31.
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circumstances, the Appeals Chamber is urged to reject his submissions in this
regard.

4.25 Paragraphs 170 to 178 are a multifarious assemblage of sundry complaints
made en passant, in a vague and sprawling manner. These complaints appear to
touch upon such diverse themes as the Prosecution’s burden of proof; the
standard of proof in a criminal case; presumption of innocence; rights of the
accused; resolution of reasonable doubts; drawing of inferences; the shape and
quality of the Prosecution evidence in the case; whether or not the appellant was
responsible for the overthrow of President Kabbah in May 1997; and the duty of
a judge to rule in an impartial and independent manner.

4.26 These submissions do not pass appellate muster, given their level of generality
and vagueness.

427 At any rate, the Trial Chamber did not err in respect any of the themes
identifiable in those paragraphs. That is to say, the Trial Chamber instructed
itself correctly in relation to the Prosecution’s burden of proof; that the correct
standard of proof in a criminal case is beyond a reasonable doubt; that the
accused enjoyed a presumption of innocence; that the rights of the accused must
be keenly respected in a criminal case before an international criminal tribunal;
that any reasonable doubt must be resolved in favour of the accused; that where
other reasonable inferences suggest the innocence of the accused, such
inferences shall be drawn; that the shape and quality of the Prosecution
evidence in the case, upon which a conviction may be based, must have
probative value; that any evidence relating to the overthrow of President
Kabbah in May 1997 was put in it$ proper evidential context to the extent of its
relevance to the question of guilt or innocence of the appellant; and, that the
judges fully discharged the duty of a judge to rule in an impartial and

independent manner.
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(b) The Trial Chamber’s assessment of the credibility of certain
witnesses

4.28 This section of this Response Brief responds to Brima’s Tenth and Eleventh
Grounds of Appeal, Kamara’s Eighth Ground of Appeal, and Kanu’s Grounds
Three and Four.

4.29 Ground 3 of the Kanu Appeal Brief (at paragraphs 3.1 and 3.2) contends that the
Trial Chamber failed to assess objectively the Defence Witnesses’ evidence
against the Prosecution witnesses’ evidence and generally preferred the
Prosecution evidence. At paragraphs 3.3 to 3.13 he argues that the Trial
Chamber ignored discrepancies and contradictions in the prosecution evidence.
And at 3.15 and 3.16, he argues that the Trial Chamber erred when it attached
less weight to Defence evidence which had not been put to Prosecution
witnesses.

4.30 The prosecution reiterates its arguments with regard to the Trial Chamber’s
evaluation of witnesses in terms of credibility, reliability and the weight to be
attached to the evidence of each witness as set out in this brief.

4.31 The Prosecution submits that Kanu’s brief at paragraphs 3.2, 3.4 and 3.4, which
highlights that the Trial Chamber rejected certain aspects of the evidence of
TF1-167 and TF1-033, only enhances the fact that the Trial Chamber properly
evaluated each witness’s evidence in the light of the total trial record and that it
did not slavishly accept all the evidence of all the Prosecution insider witnesses.

4.32 Furthermore, as cited in paragraphs 3.4, 3.5, 3.7, 310, 3.11, 3.12 and 3.13 of the
Kanu Appeal Brief, the Trail Chamber does set forth its reasons for accepting,
rejecting or explaining why it has interpreted a certain piece of evidence in a
certain way. Again the Prosecution submits that this is indicative of the careful
evaluation of witness evidence undertaken by the Trial Chamber.

433 In paragraph 3.15 of the Kanu Trial brief it is suggested that the Trial Chamber

erred in attaching less weight to Defence evidence on the basis that the evidence
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led had not been put to the Prosecution witnesses in cross-examination and that
this was a deliberate Defence tactic.

4.34 The Prosecution submits that this was not an error on the part of the Trial
Chamber. It is also a well founded rule of fairness. A classic statement of that
rule was made by the House of Lords in well-known case of Brown v Dunn.**®

4.35 Furthermore, the Prosecution submits that the tactic of the defence failure to put
its case to Prosecution witnesses is akin to the position of the defence
deliberately failing to raise a defect in the indictment for tactical advantage until
the end of the trial. In such cases the Defence should not be entitled to benefit
from the use of such a tactic.

4.36 For purposes of Grounds 10 and 11 of his Appeal Brief, the appellant Brima
adopts the submissions made in Ground § of the appellant Kamara’s Appeal
Brief. Consequently, Ground 8 of Kamara’s Appeal Brief is now engaged.

4.37 Brima’s Grounds 10 and 11 contain similar submissions as Kanu’s Ground 4, to
the extent that they relate to the evidence of accomplice witnesses. Hence, the
submissions made in this part of the Prosecution’s response also address the

submissions made by Kanu in his Ground 4.

The Trial Chamber Sufficiently Considered Credibility of Witnesses

4.38 In paragraphs 223, 224, 227 and 228 of his Appeal Brief, the appellant Kamara
submitted that the Trial Chamber failed to consider in sufficient detail the
question of credibility of Prosecution Witnesses: TF1-334, TF1-153, TF1-184
and George Johnson as being likely to be affected by ulterior motives, thereby
invalidating the judgment and leading to a miscarriage of justice.

4.39 The reason for the ulterior motive alleged by Kamara is that these witnesses
‘could be considered as co-perpetrators or accomplices’ who had received

assistance from the Prosecution, in exchange for their testimony.**’

28 Browne v. Dunn, (1893) 6 R 67 [HL].
22 See paras 224, 227 and 228 of the Kamara Appeal Brief.
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4.40 In Ground 4 of his Appeal Brief, the appellant Kanu makes similar submissions
in respect of Prosecution Witnesses TF1-184, TF1-334, George Johnson and
Gibril Massaquoi.

4.41 It is submitted that this complaint is without merit. The Trial Chamber was duly

mindful of the concerns of the Defence in this regard and had correctly

instructed itself on the appropriate legal standards.?*

4.42 The law governing accomplice witnesses was sufficiently stated by the ICTR
Appeals Chamber in Niyitegeka, in the following terms:

The ordinary meaning of the term “accomplice” is “an associate in
guilt, a partner in crime.” Nothing in the Statute or the Rules of the
Tribunal prohibits a Trial Chamber from relying upon testimony of
those who were partners in crime of persons being tried before it. As
stated above, a Chamber may admit any relevant evidence which it
deems to have probative valug. Accomplice testimony is not per se
unreliable, especially where an accomplice may be thoroughly cross-
examined. However, considering that accomplice witnesses may have
motives or incentives to implicate the accused person before the
Tribunal, a Chamber, when weighing the probative value of such
evidence, is bound to carefully consider the totality of the
circumstances in which it was tendered. In the view of the Appeals
Chamber, reliance upon evidence of accomplice witnesses per se does
not constitute a legal error.*!

443 The usual judicial practice is to evaluate the evidence of such criminally-tainted
witnesses against the complete trial record, with a view to their relevance,
probative value and reliability. Instances of this usual practice are seen in the
judgments of two ICTY cases: Blagojevi¢ and Simi¢. The former involved two
former co-accused who had pleaded guilty but had not been sentenced by the
time of their testimony. Simi¢ involved a former co-accused who had pleaded
guilty and had been sentenced at the time of his testimony.

4.44 In Blagojevi¢, the Trial Chamber observed as follows:

The Trial Chamber has heard the testimony of former co-accused,
Momir Nikoli¢ and Dragan Obrenovié, who appeared as witnesses for
the Prosecution after having been convicted by the Trial Chamber,
following them pleading guilty. As is the case for all witnesses, the
Trial Chamber has assessed their evidence in light of the

29 See Trial Chamber’s Judgement, paras 124 and 125.
B! Niyitegeka Appeal Judgement, para 98.
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circumstances under which they gave their testimony and in particular,
that they testified pursuant to a plea agreement; that they took the
solemn declaration to speak the truth; that the charges dropped against
them were dropped without prejudice; and that they had not yet been
sentenced at the time of their testimony. Their testimony has been
evaluated against the complete trial record.>*

And in Simié, the Trial Chamber observed as follows:

Stevan Todorovi¢ was initially a co-Accused in this case, until he
pleaded guilty and became a witness for the Prosecution. The Trial
Chamber acknowledges the problems that may be associated with his
testimony—noting in particular the incentive for him to testify in a
manner favourable to the Prosecution case and the hostile relations
between him and his former co-Accused—but it does not consider his
testimony inherently unreliable. When assessing the probative value
and reliability of Stevan Todorovi¢’s evidence, the Trial Chamber
viewed in his favour the fact that he was sentenced prior to giving his
oral testimony. The Trial Chamber has also treated the testimony of
the remaining co-Accused with caution and subjected it, as all other
evidence, ‘to the tests of relevance, probative value and reliability’
according to Rule 89.7

Witnesses, the Trial Chamber instructed itself in the following way:

A witness with self-interest to 'serve may seek to inculpate others and
exculpate himself, but it does not follow that such a witness is
incapable of telling the truth. [Footnote omitted.] Hence, the mere
suggestion that a witness might be implicated in the commission of
crimes is insufficient for the Trial Chamber to discard that witness’s
testimony. Moreover, none of these Prosecution witnesses has been
charged with any crimes and their evidence cannot, therefore, be
described as “accomplice evidence.” Furthermore, having heard the
evidence of the witnesses concerned, the Trial Chamber found no
reasonzgg give undue consideration to any of the defence allegations
above.

22 Blagojevi¢ and Joki¢ Trial Judgement, para 24.
23 Simi¢ Trial Judgement, para 21.
#4 Trial Chamber’s Judgement para 125.
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any significant extent from the approach revealed in the foregoing cases.

Mindful of the allegation of a criminal taint to some of the Prosecution
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4.47 It is submitted that the Trial Chamber did not err at all in proceeding in that
fashion, let alone err in a manner that occasioned a miscarriage of justice. The
appellant’s submissions must accordingly be rejected.

4.48 It might, of course, be argued that Blagojevi¢ and Simi¢ contained the
distinguishable fact of the witnesses having already pleaded guilty and been
convicted; in contrast to the case at Bar where there had not been any such
judicial events in relation to the Prosecution Witnesses at issue. But these would
be distinctions without material juridical difference, given that both types of
witnesses would have been testifying pursuant to an agreed upon incentive.

4.49 It is particularly notable in Blagojevi¢ that the witness had already pleaded
guilty and been convicted, but had not been sentenced. He was thus arguably in
a more vulnerable position of having committed himself to a guilty plea before
his testimony; leaving open the possibility that the Prosecution might urge a
stiffer sentence were he, in the meantime, to disappoint them in his testimony
against his former co-accused. Such a position of increased vulnerability is
arguably more injurious to the credibility factor than the position of a
criminally-tainted witness (as in the case at Bar) who had not even pleaded
guilty.

4.50 In paragraph 224 of his Appeal Btief, the appellant Kamara observes, as was
done by Trial Chamber I in the CDF Judgment, that ‘a trier of fact has to
exercise particular caution in examining every detail of the witnesses’
testimony.’>*> In paragraphs 4.7 to 4.9 of his own Appeal Brief, the appellant
Kanu makes similar submissions, especially in relation to accomplice witnesses.

4.51 In a related submission, Kamara contends in paragraph 226 of his Appeal Brief,
that the testimony of single witnesses supporting a conviction must be
scrutinised with ‘circumspection’, and rejected where appropriate. A similar
submission relating to the testimony of single witnesses may be found in

paragraph 4.7 of the Appeal Brief of the appellant Kanu, relating especially to

accomplice witnesses.

> CDF Trial Judgement, para 278.

Prosecutor v. Brima, Kamara and Kanu, SCSL-04-16-A 74



[46

4.52 These submissions involve legal axioms the violations of which has not been
demonstrated in the case at Bar. Indeed, the need for caution noted by Trial
Chamber I in the CDF Judgment resonates within the theme of the following
pronouncement made by the ICTY Appeals Chamber in Kordi¢ and Cerkez:

In Kupreski¢ et al, the Appeals Chamber emphasized that a Trial
Chamber is required to provide a fully reasoned opinion, and that
where a finding of guilt was made in a case on the basis of
identification evidence given by a single witness under difficult
circumstances, the Trial Chamber must be especially rigorous in the
discharge of that obligation. A Trial Chamber may thus convict an
accused on the basis of a single witness, although such evidence must
be assessed with the appropriate caution, and care must be taken to
guard against the exercise of an underlying motive on the part of the
witness.”*® [Emphasis added.]

4.53 The Prosecution submits that the legal axiom relating to the exercise of
particular or appropriate caution in examining ‘every detail’ of the testimony of
a witness with possible ‘underlying motive’ must not be confused with
something else. The confusion to guard against is any suggestion that an
appealable error has occurred simply because the reasons for Judgment of the
Trial Chamber does not discuss ‘every detail’ of the particular witness’s
testimony. There is no obligation on the Trial Chamber to discuss every such
detail in this way. In this regard, the controlling legal standard remains the line

of jurisprudence represented by the following pronouncement:

It is not necessary [for the Trial Chamber] to refer to the testimony of
every witness or every piece of evidence on the trial record. It is to be
presumed that the Trial Chamber evaluated all the evidence presented
to it, as long as there is no indication that the Trial Chamber
completely disregarded any particular piece of evidence. There may be
an indication of disregard when evidence which is clearly relevant to
the finding is not addressed by the Trial Chamber’s reasoning, but not
every inconsistency which the Trial Chamber failed to discuss renders
its opinion defective.*’

4.54 Further to this line of jurisprudence, the ICTY Appeals Chamber has held that a

Trial Chamber is ‘in no way obliged to refer to every phrase pronounced by a

3% Kordi¢ Appeal Judgement, para 274.
57 Kvocka Appeal Judgement, paras 23 and 677. See.also Kordi¢ Appeals Judgement, para 382.
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witness during his testimony but may, where it deems appropriate, stress the
main parts of the testimony relied upon in support of a finding.’**® That the
reasons of the Trial Chamber ‘refers only to some parts’ of the testimony ‘does
not support the contention that the other parts ... were rejected or not taken into
account by the Trial Chamber. To the contrary, reference to a certain portion of
the witness’s testimony is prima facie evidence that the Trial Chamber was
cognisant of the whole testimony and took it into account.’**
4.55 In the circumstances, it is submitted that the Trial Chamber in the case at Bar
must enjoy the presumption of having taken into account every detail of the

testimony of the witnesses impugned by the appellant Kamara as having ulterior

motive.

The Trial Chamber did convict in light of the trial record as whole

4.56 In paragraphs 229 and 230 of his Appeal Brief, the appellant Kamara appears to
suggest that the Trial Chamber ignored the requirement to have regard to the
trial record as a whole. In violation of this platitude, Kamara submits, the Trial
Chamber relied exclusively on Prosecution Witnesses TF1-334, TF1-184 and
TF1-167 to find that Kamara was responsible for the crimes of which he was
convicted.

4.57 The principle requiring a trier of fact to have regard to the trial record as a
whole is captured in the following statement of the ICTY Appeals Chamber in
Kupreski¢:

A tribunal of fact must never look at evidence of each witness
separately, as if it existed in a hermetically sealed compartment; it is
the accumulation of all the evidence in each case which must be
considered.”*

4.58 As a matter of legal principle, the point must be made that this rule does not
preclude the tribunal of fact from separating the probative evidential wheat from

the non-credible chaff, for purposes of the verdict, following a holistic appraisal

28 See Jokic Appeal Judgement on Sentencing, para 73.
™ Ibid.
** Kupreskic Appeal Judgement, para 334.
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of all the evidence on record. In the nature of things, this is what the tribunal
must do.

4.59 Hence, there is no appealable error even where the tribunal of fact had in fact
relied ‘exclusively’ (employing the appellant Kamara’s choice of adverb) on a
limited number of the witnesses, following a holistic regard of all of the
evidence on the record; provided of course that in case of conviction, the
evidence of the limited number witnesses did establish the case of the
Prosecution beyond a reasonable doubt.

4.60 The burden on an appellant convict then is to raise a good case of reasonable
doubt and the correlative matter of miscarriage of justice, as regards the

evidence upon which the tribunal of fact had relied. This has not been done.

The Trial Chamber did sufficiently address the discrepancies in the testimony of
Prosecution Witnesses

4.61 In paragraphs 231 and 232, the appellant Kamara submits that there are
discrepancies in the testimony of Prosecution Witnesses TF1-334 and TF1-167
which undermined fundamental features of the case for the Prosecution.

4.62 The Prosecution submits that the Trial Chamber did address the question of
discrepancies found in the testimony of the Prosecution Witnesses. As part of
that exercise, the Trial Chamber found some discrepancies to be significant’*'
and others not.**” These go to show that the Trial Chamber was at all times very

alive to its duty to consider the weight of the evidence of each witness jointly

**! This was particularly the case with the evidence of Prosecution Witness TF1-033. The Chamber did
observe ‘that there were occasional significant discrepancies between the evidence witness TF1-033
gave at trial and his prior statements to the Prosecution’. As well, the Chamber found that ‘Prosecution
witnesses TF1-334 and George Johnson gave laccounts of events at Tombodu, which differed
substantially from the account provided by witndss TF1-033”: Trial Chamber’s Judgement, para
365. Similarly, the Chamber found that this witness’s testimony regarding ‘troop restructure at
Mansofinia suffered from the deficiencies typical in his testimony: it was overly general in comparison
to the testimony of other witnesses present at the same events, but became specific when the presence
or actions of one of the Accused were concerned:’ Trial Chamber’s Judgement, para 366. However,
having observed the Witness testify, the Chamber.did not feel that these weaknesses in the Witness’s
testimony warranted a categorical rejection of all of his testimony as entirely unreliable: Trial
Judgement, para 366.

242 The Chamber found to be minor the discrepancies in the testimonies of Prosecution Witnesses TF1-334
(Trial Chamber’s Judgement, para 359), TF1-184 (Trial Chamber’s Judgement, para 362), and
TF1-153 (Trial Chamber’s Judgement, para 368).
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and severally, as well as the effect of any inconsistencies or discrepancies found
within and between those testimonies.

4.63 In paragraph 231 of his Appeal Brief, the appellant Kamara contends that a
discrepancy between the evidence of Prosecution Witness TF1-334 (who
testified that Savage was appointed by Karnara) was not a minor discrepancy in
relation to the evidence of Prosecution Witness TF1-167 (who testified that
Savage was appointed by Superman). According to the appellant Kamara, this
particular discrepancy undermined the determination of Kamara’s liability as a
commander in Kono.

4.64 The Prosecution submits that even if it is accepted that the alleged discrepancy
between the evidence of the two witnesses did undermine the question of the
appointment of Savage, it is still not the case that such an appointment was a
decisive consideration in the determination of Kamara’s command
responsibility. There were other factors which the Chamber relied upon to
determine Kamara’s command responsibility. These include the following: clear
evidence that Savage was subordinate to the appellant Kamara; that the
appellant Kamara both directly and indirectly (through the AFRC Operations
Commander) was in a position to supervise the activities of Savage; that the
appellant Kamara promoted Savage; that Savage himself reported to the
appellant Kamara; and that the appellant Kamara was physically present in
Tombodu when it was under the control of Savage.243

4.65 In view of the foregoing, the Prosecution submits that the appellants Brima,
Kamara and Kanu have not established any error in the manner that the Trial
Chamber addressed the credibility of the Prosecution Witnesses in question, let

alone an error that resulted in a miscarriage of justice.

3 Trial Chamber’s Judgement, para 1884.
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i

Alleged errors of fact: superior responsibility

(a)  Superior responsibility of Brima

(i) Bombali District

5.1 This section of this Response Brief responds to Brima’s Fourth Ground of
Appeal.
52 The appellant Brima contends that the Trial Chamber erred in fact in making

factual findings on the existence of responsibility on his part. The errors are

alleged as follows:

(a) erroneous reliance on Prosecution Witnesses TF1-334, TF1-167 and
TF1-033, despite inconsistencies and contradictions in their accounts as
to killings in the Bombali District, while ignoring the testimonies of
several Defence Witnesses (paras 85, 92, 93 and 94);

(b) questionable identification of the appellant, in that the identification
evidence was either derived from hearsay, or was totally absent on the
record (para 86);

(c) that Defence Witnesses did not hear the name of appellant associated
with the events in the Bombali district (paras 88, 89, 91 and 95);

(d) that the Prosecution did not explore the possibility that one Adama
Cuthand and his group, rather than the appellant, were the perpetrators
of the crimes in the Bombali District for which the appellant was
convicted (para 90); and

(e) that there was some alibi evidence in favour of the appellant (paras 97,
98 and 119).
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There were no unresolved inconsistencies and contradictions in the judgment

53

54

5.5

5.6

5.7

As has already been observed, the mere existence of inconsistencies or
contradictions does not nullify the value of a particular piece of evidence. The
inconsistencies or contradictions must unsettle the fundamental features of the
case, for it to be able to unsettle, in turn, the probative value of the piece of
evidence in question.

It is noted that the real object of the appellant’s Fourth Ground of Appeal
involves a challenge to the Trial Chamber’s conviction of the appellant on the
basis of his responsibility as a superior. The fundamental feature of the case for
superior responsibility rests in the fact that the crimes in question were
committed by subordinates.

The appellant’s case relating to inconsistencies and contradictions address, at
best, a few isolated events having to do with the appellant’s personal
participation as a direct perpetrator in the commission of certain criminal acts.
As such, challenges of this sort will have limited bearing on the responsibility of
the appellant for the crimes committed by his subordinates: that being the
fundamental feature of the case in this regard.

In the first place, the Trial Chamber did, at any rate, clearly articulate how it
resolved this evidential question of the involvement of the accused in those
events. For instance, one of the more dramatic of these forensic events involves
the question of the killing of the Imam of Karina Mosque. Incidentally, this is
the only concrete instance of the so-called contradictory evidence discussed by
the appellant in his Fourth Ground of appeal. The appellant revisited this event
in paragraphs 92 to 95 of his Brief.

Prosecution Witness TF1-334 had indeed testified that he was present when the
appellant shot and killed ‘the Imam’ of Karina Mosque, together with six men
and five women.”** The Chamber found, however, that the Imam was not killed.
As the Chamber found:

The Defence presented a different version of events. The Defence
adduced evidence in closed session that established beyond reasonable

2 Trial Chamber’s Judgement, para 891.
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doubt that the Imam was not killed in the attack on Karina mosque.
Defence Witnesses DBK-089 and DBK-094 gave evidence that the
Imam left Karina three days prior to the attack, leaving the Imam’s
elder brother in charge of the mosque. The Imam’s elder brother
appointed someone to lead the prayers in the absence of the Imam.**

Although the Trial Chamber agreed with the Defence that the Imam of Karina
Mosque was not shot and killed, the Chamber, in a clear reasoning, quite
correctly rejected the Defence contention that PW TF1-334 had been discredited
as a witness of truth. The foregoing passages from the judgment amply illumine

the Trial Chamber’s reasoning in this regard:

Defence witnesses DBK-089 and DBK-094 did not dispute the killing
of civilians at the mosque. The Brima Defence submits that the
testimony of witness TF1-334 is unreliable based on his assertion that
the Imam was killed. The Trial Chamber notes that when asked to
whom Brima spoke at the mosque, Witness TF1-334 responded “It
was the imam -- the imam that was in charge of the mosque who was
leading prayers.” The Trial Chamber is thus satisfied that the Witness
referred to the person killed as the ‘Imam’ on the basis that this person
was leading the prayers when the troops arrived at the mosque. This
mistake on the part of the witness does not undermine the credibility of
his evidence that the Accused Brima killed the person leading the
prayers, along with 11 other civilians at the mosque.**

In light of the above evidence, the Trial Chamber considers the
testimony of witness DBK-094, who claimed to have only seen seven
dead bodies in Karina after the attack to be unreliable. The Trial
Chamber 1is satisfied that in fagt civilians were killed on a massive
scale in Karina. One witness estimated that at least 200 civilians were
killed in the attack on Karina. Even though other witnesses have not
estimated any total figures for the event, the figure of 200 civilians
killed is corroborated by the totality of the evidence given, the

massiveness of the attack on the village and the general destruction
caused.?*’

At any rate, the appellant’s unsuccessful evidential nitpicking on a few isolated
forensic events in Karina, for instance, does not detract from the fact that the
Trial Chamber reviewed a large body of consistent evidence establishing

beyond reasonable doubt that subordinates of the appellate had committed

**> Trial Chamber’s Judgement, para 892.
%8 Ibid., para 893.
7 Ibid., paras 894 and 1563.
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248 and that these crimes

atrocities against civilians on a massive scale in Karina;
were committed in circumstances that engaged the individual criminal
responsibility of the appellant as their superior.*’

5.10 The findings of the Trial Chamber in this connection do not reveal any error of
fact or law, let alone errors that resulted in an invalid judgment or a miscarriage

of justice.

There were no weaknesses in the identification evidence

5.11 In paragraph 86 of his Appeal Brief, the appellant Brima attacked as weak the
identification of evidence of Prosecution Witness TF1-157.

5.12 But this is a red herring. The identification of the appellant was amply done by
insider witnesses who knew him quite well and who worked with him at the
time. These insider witnesses include Prosecution Witness TF1-033, TF1-334
and George Johnson.”*® These witnesses knew the appellant at the time and it
was on the basis of their evidence that the Trial Chamber found that the
appellant ‘ordered his subordinates to perpetrate crimes against the civilian
population in Karina and its environs with the specific intent of instilling terror
in the civilian population.’®' The appellant has not challenged the evidence of
these other witness, but has rather limited his challenge to the evidence of TF1-
157. The evidence of this witness correctly identified the appellant. His
evidence was also amply corroborated by the evidence of these other insider

witnesses.

The Chamber found credible the evidence of Prosecution Witnesses who directly
implicated the appellant in the crimes

5.13 In paragraphs 88, 89, 91 and 95 of his Appeal Brief, the appellant Brima
challenges the findings of the Trial Chamber on grounds that the Defence

% Trial Chamber’s Judgement, paras 894 and 1563.

2 See discussion below on the issue of the Trial Chamber’s findings on the appellant’s superior
responsibility.

>0 Trial Chamber’s Judgement, paras 1559, 1710, 1712, 1715.

U Ibid., paras 1711, 1713 and 1716.
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Witnesses did not hear the name of appellant associated with the events in the
Bombali district.

5.14 This complaint deserves no more response than (a) that the Defence Witnesses
testified that they did not hear his name associated with the commission of
crimes does not mean that he did not commit crimes; and (b) the Trial
Chamber heard and accepted as credible the evidence of witnesses who beyond
a reasonable doubt observed him commit the crimes for which he was convicted
or who otherwise implicated the appellant in the manner warranting the verdict
of the Trial Chamber.

5.15 In this regard, the appellant has made no credible case of error of fact on the

part of the Trial Chamber, such as resulted in a miscarriage of justice.

The culpability of the appellant is not precluded by the possibility that one Adama
Cuthand and his group might have committed crimes

5.16 In paragraph 90 of his Appeal Brief, the appellant Brima impugned the
judgment on grounds that the Prosecution did not explore the possibility that
one Adama Cuthand might have committed crimes in the same area that the
appellant and his subordinates had been implicated as having committed crimes.

5.17 Once more, it is sufficient only to respond that the Trial Chamber heard ample
evidence upon which it concluded that it had been established beyond
reasonable doubt that the appellant was culpable for the crimes committed in the

Bombali District.

The appellant’s alibi was not credible

5.18 In paragraphs 97, 98 and 119 of his Appeal Brief, the appellant Brima argues
that the Trial Chamber erred in law, in failing to take his alibi evidence into
account.

5.19 The Prosecution submits that the Trial Chamber did fully consider the alibi
testimony given by the appellant and other Defence Witnesses.*>? In the end, the

Trial Chamber found the alibi too porous to rise to a reasonable doubt in the

2 Trial Chamber’s Judgement, paras 346 to 352.
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face of the overwhelming evidence proving the culpability of the appellant

beyond reasonable doubt.>*?

5.20 Notable in this alibi is the claim that that 05 and witness DBK 012 arrested
Brima at Yaya. However, when DBK 012 gave evidence he did not corroborate
taking part in this arrest. The first DBK 012 heard about Brima’s arrest was
when SAJ Musa told him about it at Col Eddie Town.** It is also pertinent to
note that of the two Prosecution witnesses (TF1-334 and TF1-167) who gave
evidence that Brima was under arrest at Col Eddie Town, neither gave evidence
that Brima was brought under arrest to Col Eddie Town. On the contrary both
witnesses gave evidence that Brima was the commander at Colonel Eddie Town
until his arrest.

5.21 With regard to paragraph 98, it is correct that Prosecution witnesses TF1-334,
TF1-167 and TF1-045 corroborate the arrest and detention of Brima at
Kailahun. This was even conceded in the Prosecution Final Trial Brief at
paragraph 1049 and 1051 but only to the extent that such a detention was for a
very short duration.?*® However, none of the Defence witnesses was able to
corroborate the period for which Brima was detained in Kailahun. In fact TF1-
334 and FT1-167 gave evidence that Brima returned from Kailahun to Kono in
late April or early May with logistics for the SLA/RUF troops based in Kono.”*
The other Defence alibi witnesses for the period in which Brima alleged that he
was in his home town of Yaha were rightly rejected by the Trial Chamber in its
Trial Judgment for want of credibility.

5.22 Further details of the Trial Chamber’s consideration of Brima’s alibi may be
found at paragraphs 342, 353, 378, 379, 380, 381, 382, 383, 384 of the
judgment.

2 Trial Chamber’s Judgement, para 353.

24 DBK-012, Transcript, 9 October 2006 p 12-13.

2% prosecution Final Trial Brief dated 1 December 2006 para 1049 and 1051
2 See evidence of TF1-167, TF1-334, TF1-184 and TF1-153.
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Alleged Legal Errors

5.23 The appellant Brima also contends that the Trial Chamber committed errors of
law. In this connection, the appellant embarks upon interesting legal musings
from paragraphs 99 to 117. The points of these submissions are ultimately
contained in the following allegations appearing in paragraph 118:

(a) the appellant must not be judged by the actions of those over whom he
had no effective control;

(b) the appellant’s guilt must not be presumed because of his title or rank in
the defunct AFRC junta, if he had no reason to know of criminal
activities committed in the Bombali District; and

(c) the appellant could not have taken necessary measures to prevent or
punish those activities of which he was not aware or could not have
controlled.

5.24 These legal submissions may summarily be responded to as follows:

(a) The appellant was not convicted on the basis of actions of those over
whom he had no effective control. The Trial Chamber did conduct a
detailed review of the evidence, at the end of which the Chamber found
that the appellant had effective control over the perpetrators of the
crimes for which he was convicted.”’

(b) The appellant’s guilt was never presumed, let alone presumed on the
basis of his title and rank in the defunct AFRC junta. The Chamber
found, upon a review of the evidence, that all the elements of the
appellant’s superior responsibility had been proved beyond reasonable
doubt.”*® This was because the appellant (i) was in a position of superior
authority over the subordinates who committed the crimes;*> (ii) had

0

effective control over the perpetrators;’® and (iii) did not take

reasonable measures to prevent the commission of the crimes, although

7 Trial Chamber’s Judgement, paras 1672, 1710-1713, 1719, 1724, 1725, 1726, 1727, 1728; 1770-1783,
1790, 1793, 1794, 1795 and 1803.

8 Ibid., paras 1744 and 1810.

2 Ibid., paras 1723, 1789, 1794, 1795, 1796, 1803 and 1805.

2 Ibid., paras 1672, 1710-1713, 1719, 1724, 1725, 1726, 1727, 1728; 1770-1783, 1790, 1793, 1794, 1795
and 1803.
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he knew or ought to have known that they were about to be
committed,”®" and did not punish those who had committed the

crimes.2®?

(ii) Freetown and the Western Area

5.25 This section of this Response Brief responds to Brima’s Sixth Ground of
Appeal.

5.26 The submissions of the appellant Brima in relation to his Ground 6 question the
legal standards applied by the Trial Chamber in finding him responsible as a
superior.

5.27 It is submitted that those legal analysis employed by the Trial Chamber are
amply clear from the judgment. The Trial Chamber’s analysis is entirely
consistent with the jurisprudence of international criminal law. It reveals no

error of law or fact.

(b)  Superior responsibility of Kamara

5.28 This section of this Response Brief responds to Kamara’s Seventh Ground of
Appeal.

5.29 With a few exceptions, the submissions of the appellant Kamara on the Seventh
Ground of his appeal consist maostly of unremarkable legal statements on
superior responsibility. The problem is that the appellant has not shown that the
Trial Chamber violated any known principles of international criminal law to
the extent that they were identified in his submissions.

5.30 Notable among these legal statements is the proposition that for purposes of

superior responsibility, ‘command and control are inseparable.’?*> Although the

261 Ibid., paras 1716, 1730-1735, 1807, 1808 and 1809.
%2 Ibid., paras 1736-1743.
** Kamara Appeal Brief, para 194,
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appellant cites no authority in support of the proposition, the Prosecution sees
no need at this time to quarrel with the statement.

5.31 The Prosecution agrees that to ‘have control means having effective authority
over subordinates.’** Similarly, the Prosecution accepts that the ‘indicators of
effective control are more a matter of evidence than substantive law.’2%

5.32 The Prosecution, however, disputes the contention that ‘the reliance by the Trial
Chamber on the evidence cited in the Trial Judgment in support of the finding
that [the appellant Kamara] exercised superior authority was unreasonable.”*®

That submission is vague, imprecise and unsubstantiated, in violation of the laid

down requirements of appellate litigation.

The Trial Chamber’s interpretation of the weekly muster parade testimony was
reasonable

267

5.33 From the arrangement of his submissions,”" it appears clear that one of the

alleged grounds of unreasonableness of which the appellant complains is the
fact that the Trial Chamber interpreted the evidence of PW TF1-334 as saying
that ‘the AFRC troops held muster parades every week in Kono, until they were
prohibited from doing so by Morris Kallon (RUF).”*®

5.34 The Prosecution submits that the Trial Chamber’s interpretation of that evidence
is entirely correct and wholly reasonable. The following is the relevant portion
of the transcript of the proceedings:

Q. You said there was some confusion between the RUF and the SLA.
Just identify what that confusion was?

A. Morris Kallon -- Morris Kallon said that we, the SLAs in Kono, should
not muster, and he shot two of the SLA brothers in Kono. And also --

JUDGE SEBUTINDE: Mr Interpreter, you said we the people -- the SLA
in the Kono should not do what?

THE INTERPRETER: Muster. He used the word muster.

MS PACK: Muster is -- perhaps I could ask the witness to explain what
he means by muster.

%4 Ibid., para 194.

255 Ibid., para 196.

26 Ibid., para 195.

27 Ibid., paras 197 and 198.

2%8 Trial Chamber’s Judgement, para 1869.
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Q. You use the word muster, M-U-S-T-E-R; what do you mean by
muster?

A. This is a military term that is to bring together the various forces and
address them. That is what we call mustered.

Q. How often does a muster generally occur in a military context?

A. Well, this was a weekly address. Every week the two groups were
addressed.

Q. Now, go on. You were talking about Morris Kallon saying something
about the SLAs and that they should not muster?

A. And again he said the SLA should -- had no right to call themselves
SLA in Kono, and neither AFRC, because he only knew of one faction
and that is the RUF faction. So this brought confusion between the
RUF and the SLA.

5.35 The appellant’s complaint is that PW TF1-334 ‘talked about how often a muster
generally occurs in a military context and not how often there was a muster in
Kono. The Trial Chamber’s interpretation of that statement was wrong,’>%

5.36 The Prosecution submits that it is the appellant that is wrong in his
interpretation of that part of the testimony. It is clear that what was on the mind
of the witness at the time of that testimony was the subject of muster parades in
Kono. While so pre-occupied, he was asked how often a muster parade occurs
in a military context. But with his thought still on muster parades in Kono, he
testified that ‘this’—i e the muster parades in Kono that he was testifying
about—*‘was a weekly address. Every week the two groups were addressed.’
The two groups that he was talking about as receiving the weekly address were
clearly the AFRC and the RUF. That he was talking about two groups being
addressed weekly also shows that he was talking about muster parades in Kono,
and not the general occurrence of military musters. Thus, the Trial Chamber’s
interpretation of the testimony was a perfectly reasonable and correct.

5.37 At any rate, the appellant has not shown how this bit of evidence, if
misinterpreted, could have resulted in a miscarriage of justice in relation to the

appellant’s individual criminal responsibility as a superior.

% Kamara Appeal Brief, para 198.
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Total command does not negate responsibility within a formation

5.38 In paragraph 199 of his Brief, the appellant Kamara appears to contend that the
Trial Chamber erred in holding him criminally responsible as a superior,
considering that there might have been some evidence tending to show that the
‘the RUF headed by Mosquito, Superman and Morris Kallon had total
command and control over Kono.”?’® The appellant based this submission on (a)
the theory that Savage might have been promoted from the rank of corporal to
that of lieutenant by someone other than the appellant (in paragraph 200 and
201); and (b) the theory that Savage reported and took orders from someone
other than the appellant.

5.39 The Prosecutor submits that this argument is without merit, for the criminal
responsibility of one ‘big fish’ is not negated by the existence of a ‘bigger fish’
higher up the chain of command. This principle is aptly captured in the Tokyo
Judgment, where the International Military Tribunal for the Far East indicated
that the responsibility for the care of prisoners of war rests as high as with the
members of government and as low as with those having direct and immediate
control of the prisoners. As the Tribunal put it:

In general the responsibility for prisoners held by Japan may be stated to

have rested upon:

1. Members of the government;
ii. Military or naval officers in command of formations having
prisoners in their possession;
iii.  Officials in those departments which were concerned with the
well-being of prisoners;
iv. Officials, whether civilian, military, or naval, having direct and
immediate control of prisoners.*"" [Emphasis added.]

5.40 There is a strong body of modern jurisprudence to a similar effect. In Limaj, for

instance, an ICTY Trial Chamber observed as follows:

[TThe Chamber recalls that “the test of effective control [...] implies
that more than one person may be held responsible for the same crime
committed by a subordinate.”*’?

270 .
1bid., para 199.
' The Tokyo Major War Crimes Trial (Judgement) (annotated, compiled and edited by R John Pritchard)
[Lewiston: the Edwin Mellen Press, 1998] vol 101, pp 48,443—48,444.
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And according to another ICTY Trial Chamber:

Two or more superiors may be held responsible for the same crime
perpetrated by the same individual if it is established that the principal
offender was under the command of both superiors at the relevant
time.*”
5.41 In view of the foregoing, the individual criminal responsibility of the appellant
is not relieved even by proof of the existence of another person occupying a
coordinate or superior position in the chain of command in Kono.

5.42 Once again, the submission of the appellant fails to meet its mark.

An uncontrollable subordinate does not relieve the superior’s own obligation of conduct

543 The Trial Chamber had found it established beyond reasonable doubt (a) that
one Captain Mohamed Savage and troops under him had committed war crimes

in the Tombudu area of Kono District, while Savage was the commanding

274

officer in the area;””” (b) that the appellant Kamara was the highest ranking

AFRC soldier in the Kono District;’” (c) that Savage was a member of the

AFRC;*"° (d) that Savage reported to the appellant directly or indirectly through

the AFRC Operations Commander;’”’

278

(e) that the appellant Kamara had
effective control over Savage.

5.44 It was on the basis of the foregoing that the Trial Chamber held the appellant
criminally responsible for the crimes committed by Savage in Tombudu, Kono.

5.45 In the submissions appearing from paragraphs 202 to 208 of his Brief, the
appellant Kamara contends that the Trial Chamber was wrong in so holding him
responsible. The reason for the alleged error is that there is evidence tending to

show that Savage was unpredictable or difficult to control.

2 Limaj Trial Judgement, para 522. See also Aleksovski Trial Judgement, para 106; Strugar Trial
Judgement, para 365; Halilovi¢ Trial Judgement; Blaski¢ Trial Judgement, para 303; Blaskié
Appeal Judgement: Partial Dissenting Opinion of Judge Weinberg de Roca, paras 40-41.

" Krnajelac Trial Judgement, para 93.

™ Trial Chamber’s Judgement, para 1873.

5 Ibid., paras 564, 571, 1865.

76 Ibid., paras 565, 1318, 1884.

"7 Ibid., para 1884. See also paras 564, 566 and 571.

7 Ibid.
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5.46 The Prosecution submits that this plea of insubordination is insufficient to
relieve the appellant of individual criminal responsibility as a superior.

5.47 The appellant’s submission is a purported application of the settled doctrine of
effective control. As the ICTY Appeals Chamber stated the doctrine in the
Celebici case, a superior’s ‘possession of de jure power in itself may not suffice
for the finding of command responsibility if it does not manifest in effective
control, although a court may presume that possession of such power prima
facie results in effective control unless proof of the contrary is produced.”*”” But
an application of that doctrine in cases such as the present will be dangerously
inadequate without the complementary understanding of what ‘effective
control’ means in context. That complementary meaning was articulated in the
Blaski¢ case. In an argument similar to the one now at issue, General Tihomir
Blaski¢ had contended ‘that to establish that effective control existed at the
time of the commission of subordinates’ crimes, proof is required that the
accused was not only able to issue orders but that the orders were actually
followed’.* But both the Trial Chamber and the Appeals Chamber rejected that
contention, holding that in certain circumstances, the superior’s obligation may
only entail the submission of reports to higher authorities. As the Appeals
Chamber put it:

With regard to the position of the Trial Chamber that superior
responsibility “may entail” the submission of reports to the competent
authorities, the Appeals Chamber deems this to be correct. The Trial
Chamber only referred to the action of submitting reports as an
example of the exercise of the material ability possessed by a
superior.”!

[...] The Appeals Chamber also notes the Appellant’s argument that to
establish that effective control existed at the time of the commission of
subordinates’ crimes, proof is required that the accused was not only
able to issue orders but that the orders were actually followed. The
Appeals Chamber considers that this provides another example of
effective control exercised by the commander. The indicators of
effective control are more a matter of evidence than of substantive law,

P Celebici Appeal Judgement, para 197.
250 Blagii¢ Appeal Judgement, paras 65 and 69.
8! Ibid, para 68.
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5.49

5.50

and those indicators are limited to showing that the accused had the
power to prevent, punish, or initiate measures leading to proceedings
against the alleged perpetrators where appropriate. . 28

For these reasons, the Appeals Chamber found that Blaskié¢ had effective control

to the extent that he had the ability to report subordinates’ acts to his

L2
superiors. 3

The principle of law indicated above is quite consistent with the command
responsibility which the ICTY Appeals Chamber described in Blaski¢ as
‘dependent on the circumstances surrounding each particular situation.”?®* A
similar appreciation of the duty was expressed by the US Supreme Court in Re
Yamashita*®

Writing more recently in the Serbia Genocide Case, in relation to the
responsibility of States to prevent or punish the crime of genocide, the
International Court of Justice described a similar duty as an ‘obligation of
conduct’. As the Court put it:

[T)t is clear that the obligation in question is one of conduct and not
one of result, in the sense that a State cannot be under an obligation to
succeed, whatever the circumstances, in preventing the commission of
genocide: the obligation of States parties is rather to employ all means
reasonably available to them, so as to prevent genocide so far as
possible. A State does not incur responsibility simply because the
desired result is not achieved; responsibility is however incurred if the
State manifestly failed to take all measures to prevent genocide which
were within its power, and which might have contributed to preventing
the genocide. ... On the other hand, it is irrelevant whether the State
whose responsibility is in issue claims, or even proves, that even if it
had employed all means reasonably at its disposal, they would not
have sufficed to prevent the commission of genocide. As well as being
generally difficult to prove, this is irrelevant to the breach of the
obligation of conduct in question. . ..?*

282 Ibid, para 69.

*% Ibid, para 511.

% Ibid, para 417.

%5 Yamashita v Styer (1946) 327 U S 1. There, the Court observed that a superior in the theatre of war had
‘an affirmative duty to take such measures as were within his power and appropriate in the
circumstances to protect prisoners of war and the civilian population’: 327 U S 1, 16.

%6 Case Concerning the Application of the Convention on the Prevention and Punishment of the
Crime of Genocide (Bosnia and Herzegovina v Serbia and Montenegro) (Judgement) 26 February
2007, General List, No 91, para 430.
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5.51 To the foregoing synthesis of law may also be added the emphasis that the
obligation of conduct—either as stated in the Blaski¢ case or in the Serbia
Genocide Case—must pass the objective test of good faith and reasonableness.
That is to say, the conduct of the superior must be viewed against the standards
of what was reasonable in the circumstances.?®” It is not enough, for instance,
for the superior in the position of General Blaski¢ simply to report the matter to
his superiors and wash his hands off the matter. The dictate of good faith and
reasonableness would require such a superior to follow up with persistence, in
order to ensure that those in whom there is a better or greater situation of the
powers to control the subordinates do make efforts in good faith to exercise
such powers.

5.52 The requirement of reasonableness was essentially so delineated by the
International Military Tribunal for the Far East when it stated that the duty upon
superiors (from members of government to commanders with immediate
possession of prisoners) to prevent prisoner abuse requires them to put in place
systems for the prevention of such abuses. As the Tribunal put it:

Each such persons /[sic/ has a duty to ascertain that the system is
working and if he neglects to do so he is responsible. He does not
discharge his duty by merely instituting an aéapropriate system and
thereafter neglecting to learn of its application.?®®

5.53 The foregoing pronouncement is followed by the Tribunal’s statement that the
superior is not exonerated from responsibility by relying on the assurances of
others better placed to prevent the commission of war crimes. According to the
Tribunal:

[I]t is not enough for the exculpation of a person, otherwise
responsible, for him to show that he accepted assurances from others
more directly associated with the control of the prisoners if having
regard to the position of those others, to the frequency of reports of
such crimes, or to any other circumstances he should have been put
upon further enquiry as to whether those assurances were true or
untrue.?®

7 Blaski¢ Appeals Judgement, para 417.
% The Tokyo Major War Crimes Trial Judgement, supra, p 48,444,
% Ibid, p 48,445,

Prosecutor v. Brima, Kamara and Kanu, SCSL-04-16-A 93



/430

5.54 The principle that flows from the foregoing pronouncements is that the
superior’s subjective obligation of conduct aimed at preventing the violation of
international humanitarian law is balanced by an objective requirement to
discharge that obligation reasonably and in good faith. This balance sufficiently
addresses the need to maintain the innocence of a superior who truly tried his
reasonable best in difficult conditions, as it holds criminally responsible the
superior who might conveniently prefer to do nothing to stop an
‘uncontrollable’ subordinate from violating international humanitarian law.

5.55 The appellant Kamara belongs to the latter category; as did General Tomoyuki
Yamashita who did not succeed in his defence to the effect that elements of the
Japanese soldiers who had committed war crimes in the Philippines included

rogue elements with a predisposition to disobey orders.””

There is no material inconsistency on the Prosecution evidence regarding the burning of
the house in Karina

5.56 The Trial Chamber had found that the appellant ‘Kamara ordered the unlawful
killing of five young girls in Karina. Kamara ordered that the girls be locked in
a house and that the house then be set on fire. This order was obeyed by AFRC
troops.’*!
5.57 In paragraph 214 the appellant Kamara attempts to impugn this finding by
alleging that there were inconsistencies between the testimony of Prosecution
Witnesses TF1-334 and TF1-167 in relation to that event. According to the
appellant, the alleged inconsistency consists in the testimony of TF1-334
testifying that the appellant and his companions ‘met five young girls in a flat
and set the house ablaze while the main door was closed by [the appellant].’**?

That, says the appellant, ought to be contrasted with the testimony of TF1-167

who testified that the appellant was present when one of the appellant’s

0 Trial of General Tomoyuki Yamashita (United States Military Commission, Manila) in the Law
Reports of Trials of War Criminals (Selected and Prepared by the United Nations War Crimes
Commission) vol IV [London: HMSO, 1948] pp 18, 23 - 24.

! Trial Chamber’s Judgement, para 1915.

?2 TF1-334, Transcript 19 May 2005, p.13.
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companion ‘went info the house, wrapped people with the carpets of the house
and set the house on fire.”** [Emphasis added.]

5.58 It is submitted that there is no material inconsistency in the essential features of
the testimonies of the two witnesses, let alone such as may be seen to have
occasioned a miscarriage of justice. The essential features of the testimony are
these: (a) the a dwelling place was deliberately burnt down in a criminal
fashion; (b) human beings were deliberately burnt alive to their death together
with the dwelling place; (c¢) those human beings were burnt inside the house;
and (d) the appellant, as a ranking military commander was present and
implicated in that criminal act—as active participant, approving spectator or a
commander with a duty to prevent the crime.

5.59 The appellant in his submission has not disputed these essential features of the
testimonies. Indeed there are some variations in the details of how that crime
was committed. The details of how this crime was perpetrated are not a matter
that could possibly qualify as affecting the justice of the case in terms of
miscarriage.

5.60 At any rate, the Trial Chamber was correct in preferring the details provided by
TF1-334. They were fuller. They revealed the following: (a) that it was the
appellant that gave the order to commit that crime; (b) the number of the people
(five young girls) who were inside the house as it was burnt down; (c) that the
culprits of that crime included himself, the appellant Kamara and TF1-167;*
(d) that the five young girls had begged in vain for their lives but the appellant
insisted that they must be burnt to death; and (¢) that the appellant Kamara and

his companions stayed back and watched the house and the occupants burn to

ashes.””
5.61 The Trial Chamber’s judgment in this regard is unassailable and the appellant’s

appeal must fail.

2% TF1-167, Transcript, 15 September 2005, pp 54-55.

% In paragraph 583, for instance, the Trial Chamber noted the tendency of one Prosecution Witness
George Johnson to give evasive testimony regarding his own participation in crimes.

2% TF1-334, Transcript, 23 May 2005, pp 65-67.
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The Chamber did find that the appellant did give orders which were obeyed

5.62 In paragraph 217, the appellant Kamara admits that he ‘had powers to issue
orders’ (although he claims that he had no disciplinary powers). This admission,
coupled with evidence tending to show that his orders were obeyed when
issued, is sufficient evidence of his material ability to control his subordinates,
hence nullifying any argument about miscarriage of justice.

5.63 According to the case law, the ability to issue orders which are actually obeyed
is an ‘example of effective control exercised by the commander.’**® The Trial
Chamber did find in paragraph 1925 that ‘Kamara issued an order to the troops
in Karina which was obeyed. The Trial Chamber is satisfied on the evidence
that the Accused Kamara participated in decision making. On the evidence the
Trial Chamber is satisfied that the Accused Kamara exercised effective control
over the AFRC troops and was aware that the troops under his control
committed crimes in Bombali District.’

5.64 It is surprising then that he should contend (and wrongly so) that the Trial
Chamber had found that ‘there was no direct evidence with regard to Kamara’s
precise involvement in giving orders.’ This is a misstatement of what the Trial
Chamber actually said in paragraphs 1924-1925 of the Judgement. The Trial
Chamber’s observation at paragraph 1924 relates only to the involvement of the
appellant in the planning of operations and issuing of orders from their
headquarters at Rosos. Indeed, the testimony of TF1-334 upon which the Trial
Chamber relied for that observation is even more narrowly focused: it relates to
‘decisions’:

Q. Witness, I’'m going to ask you to clarify. My question to you was what did
you subsequently see the deputy chief in command do as second in command?
Just focus on him specifically, please.

A. He, the chief in command, the chief of staff and the senior military
supervisors were responsible for taking decisions in the brigade.

Q. How do you know that?

2 Blaski¢ Appeals Judgement, para 69. Sec also Halilovi¢ Trial Judgement, para 58; Kordi¢ Trial
Judgement, para 421; Naletili¢ and Martinovié Trial Judgement, para 67; Kunarac Trial
Judgement, para 397; Brdanin Trial Judgement, para 281.
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A. T myself was present whenever they want to take a decision in my presence. [
was there whenever they were deciding on anything before they can send it

297
out.

5.65 As indicated earlier, the Trial Chamber did immediately find in paragraph 1925
of the judgment that the appellant did issue that grugsome order to burn the
house (and the young girls inside it) in Karina, which order was obeyed; thereby
establishing his ability to control his troops effectively.

5.66 Consequently, the appellant’s appeal must fail in this regard.

The appellant issued orders to burn houses in Freetown

5.67 In submissions appearing from paragraphs 218 to 222, the appellant Kamara
seeks to impugn the finding of the Trial Chamber while in Freetown.

5.68 The grounds of the appellant’s attack include the fact that the Trial Chamber
had found that he was always in the company of the appellant Brima in the State
House and participated in meetings in which operatif)’ial decisions were made.
According to the appellant, these factors are insufficient to ground his authority
as a commander in Freetown.

5.69 It is submitted that this contention ought to be rejected. It is obvious that while
the Chamber did rightly consider these factors as evidence of his stature as a
commander, there are other indicia of his effective ¢ontrol over his troops in
Freetown. In paragraph 1941, for instance, the Trial Chamber found that the
appellant Kamara ‘led a mission to loot machetes’ from the World Food
Programme warehouse in Freetown.”*® This alone is strong proof of his stature
as a commander in effective control over his troops.

5.70 The foregoing factors are consistent with his established stature as an effective
commander in other sectors of the war before his arrival to Freetown with his
troops.

5.71 It is perhaps important to recall at this juncture the caution against taking a view

of evidence of events in a war discretely, as if they |‘existed in a hermetically

7 Trial Chamber’s Judgement, para 1924

%% Ibid., para 1941 (emphasis added)

Prosecutor v. Brima, Kamara and Kanu, SCSL-04-16-A 97




sealed compartment.’>®® As the ICTY Appeals Chamber has rightly stated, ‘it is

the accumulation of all the evidence in each case which' must be considered.”>®

That Brima was known to have issued orders in Freetown does not negate Kamara's own

superior responsibility

5.72

5.73

5.74

Port Loko

5.75

In paragraph 221 of his Brief, the appellant Kamara contends that there is

contradiction in the evidence of Prosecution Witnesses TF1-184 and TF1-334.

The one had testified that Kamara gave the order to bum houses in Freetown,

while the other testified that Brima gave that order.

There is no inconsistency between the two testimonies. That Brima did order

the commencement of arson in Freetown (as testified

lo by TF1-334), does not

contradict the evidence of TF1-184 that Kamara gave a similar order, or had

repeated it for that matter. In fact, a careful reading of the actual transcript of

the two witnesses will reveal that the two testimonie

s are in harmony. Brima

issued the order to commence the burning.**" While the burning was ongoing,

Kamara issued a reinforcement order to continue the burning.

Kamara had reissued Brima’s earlier order.
The submissions of the appellant therefore fail to raise

of the Trial Chamber in this regard.

In respect of Port Loko (unlike Kono, Bombali and

Kamara, in his brief in respect of Ground Seven (p

392 doing so,

any error in the judgment

Freetown), the appellant
aras 191-222) makes no

reference to any factual areas where the Trial Chamber may have erred and as

such this ground of appeal in respect of Port Loko sPould be rejected on that

ground alone.

*° KupreSki¢ Appeals Judgement, para 334,

% Ibid.

30" TF1-334, Transcript , 14 June 2005, p 47.

302 TF1-184, Transcript, 30 September 2005, p 9.
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(¢) Superior responsibility of Kanu

(i) Bombali District

5.76 This part of this Response Brief responds to Kanu’s Fifth Ground of Appeal.

The Trial Chamber was correct to consider whether the AFRC
Structure

had an effective military

5.77 In Ground 5 of his appeal, the appellant Kanu also attacks the judgment of the

Trial Chamber finding him responsible as a superior. Among Kanu’s complaints

are that the Trial Chamber was wrong in considering whether the AFRC had an

effective structure within which one might assess whether the appellant had the

ability to exercise effective control. As the appellant

saw the Trial Chamber’s

exercise, it was an exercise in assignment of collective responsibility upon the

AFRC, a share of which was then impermissibly apportioned to the appellant

Kanu by association.’®

5.78 It is submitted that the appellant Kanu’s complaint is without merit, as a matter

of law and as a matter of common sense.

5.79 The Trial Chamber was correct in considering wh

effective military structure as it did in Part VIII of the Judgment.

cther the AFRC had an
304

5.80 As a matter of law, the Trial Chamber’s approach is entirely consistent with the

logic of the doctrine of ‘responsible command’ prescribed in article 1(1) of the

Additional Protocol II (1977) to the Geneva Conventions 1949, which informs

article 3 of the Statute of the Special Court. Article 1(

II provides:

1) of Additional Protocol

This Protocol, which develops and supplements Article 3 common to

the Geneva Conventions of 12 August 1949 wi
existing conditions of application, shall apply to a,
armed conflicts] and which take place in the t
Contracting Party between its armed forces and dis

thout modifying its
]l [non-international
erritory of a High
sident armed forces

or other organized armed groups which, under responsible command,

exercise such control over a part of its territory a

% Kanu Appeal Brief, paras 5.6 and 5.7
%% Trial Chamber’s Judgement, paras 538 et seg.
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5.81

5.82

5.83

5.84

5.85

carry out sustained and concerted military operations and to implement

this Protocol.

The principle of responsible command has indeed been accorded a place in the

jurisprudence of command responsibility. Notable in this connection is the

statement of the ICTY Appeals Chamber in the HadZihasanovi¢ Command

Responsibility Decision, saying as follows:

The Appeals Chamber recognizes that there is a difference between the
concepts of responsible command and command responsibility. The
difference is due to the fact that the concept of responsible command
looks to the duties comprised in the idea of command, whereas that of
command responsibility looks at liability flowing from breach of those

duties.
responsibility are derived from
command.*®”
Indeed, the ICTY Appeals Chamber did observe in that
of the commander’s responsibility lies in his obligg
troops making up an organised military force under his
It is thus appropriate for a Trial Chamber to ascertain
‘an organised military force’, as part of the inquiry w
effective control over that force or elements of it.
Quite apart from the foregoing, it is also a matter|
particular commanders in an organised military forg
maintain and exercise effective control over troops
commands, where effective control by the officer cad
culture of that military force. It is perfectly reasonable
to make appropriate inquiries for purposes of noting
feature of the case.
While this consideration did partly motivate the Trial
the structure and effectiveness of the AFRC,3°7 it is

Chamber was very careful to not take a positive conc

% Hadjihasanovi¢ Interlocutory Appeal Decision, para 22.
% Ibid, para 20.
%7 See Trial Chamber’s Judgement, para 540.
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But, as the foregoing shows, the elements of command
the elements

of responsible

decision that ‘[t]he basis
itions as commander of
command ...”%%

whether there was in fact

hether a commander had

of common sense that
e will find it easier to
5 under their individual
Ire is part of the general
then for the trier of fact

or eliminating such as a
Chamber’s inquiry into

quite clear that the Trial

lusion in this regard as a

100

/Lig&



5.86

conclusive proof of effective control on the part of th

fellow commanders.>®

of effective control on the part of the appellant Kanu

contrary to the allegation he made in paragraph 5.8 o

which the Trial Chamber reviewed revealed not only

was a man of influence within the AFRC, but also that

e appellant Kanu and his

In particular, the Trial Chamber did properly and amply investigate the question

as well as his activities,
[ his Brief. The evidence
that the appellant Kanu

he had effective control.

The evidence of appellant Kanu’s influence includes the following:

. he was one®® of a select group of 17 people®® who had plotted and

executed the 1997 AFRC coup;

. he was an ‘Honourable’*!!

. he was a member of the AFRC Supreme Counc

l1;312

. he was present at the coordination meetings betveen high level members

of the AFRC and the RUF in Freetown;>!"”

. with Sam Bockarie, he was seen and heard

addressing a meeting at

Koidu community centre during the junta period; during which they
declared that they were in control of the Government and wanted the

support of the youth;>'*

. he was seen and heard addressing a meeting in
encouraged the cleaning and upkeep of the town;

. he was Chief of Staff:>'®

. in addition to being Chief of Staff, he was al

command when they were in Freetown;>'’

Koidu; during which he
315

so the AFRC’s third-in-

. he was the officer who relayed orders down from Brima who was the

AFRC comma,nder-in-chief;318

308
309
310
3N

312

313
314
315
316

See Trial Chamber’s Judgement, paras 540, 786 and 787.

Trial Chamber’s Judgement, para 507.

Ibid, para 299.

Ibid, para 508. The title of ‘honourable’ was conferred upon each of thel
merely a title denoting respect; ibid, para 299.

17 coup plotters and was not

Ibid, para 508. This was the governing council of the AFRC government. It had both legislative and
executive powers and was responsible for the day-to-day decision making of the AFRC Government:

ibid, para 300.
Ibid, para 510.
Ibid.
Ibid.
1bid, paras 522, 531 and 2071.
1bid, para 522.
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. he was a senior commander of the AFRC fighting force;*"

. he was the senior commander of the AFRC in charge of abducted
civilians;**

. he was a Brigadier-General within the AF RC;*?
he was based at the headquarters of the AFRC1** and was a member of
the headquarters group;323 and

. he was almost always at the side of Brima.***

5.87 Indeed the foregoing attributes do clearly show that the appellant was a man of
substantial influence within the AFRC. While influence per se is not
synonymous with effective control,>* influence is a factor to be considered in
an inquiry into the existence of effective control.**°

5.88 Beyond the fact of his influential position within the AFRC, there is concrete
evidence that the appellant Kanu also had effective control within the AFRC.
The evidence in this regard includes the following:
e the appellant Kanu led an operation to Gbinti to push back ECOMOG forces

occupying that town;>?’

e apart from the mere fact of leading the Gbinti operation (which alone shows
effective control), certain details about that successful operation are also
revealing of effective control: they include the following:

= he unilaterally revised the operational plan of jattack previously agreed
upon at the AFRC headquarters at Rosos;

= he issued a new order further to his revised plan;

M

= the troops under him obeyed the new order;

318 Ibid. There is evidence of Kanu identifying himself in a radio broadcast during the junta period as the
Chief of Staff and stated that the army had taken over the government gf President Kabbah and their
cornmander was Lieutenant General Alex Tamba Brima: ibid, para 531.

*' Ibid, para 526.

2 Ibid.

32! Ibid, para 531.

*2 Ibid, para 534.

3B Ibid, para 2038.

32 Ibid, para 534.

32 Celebici Appeal Judgement, para 266.

%2 Brdanin Trial J udgement, para 281.

27 Trial Chamber’s Judgement, para 2037.
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5.89

= upon successfully attacking the town and b

forces, his soldiers wrote adulating graffii

announcing, ‘Five-Five in town’;

he was one of the commanders who led the troops int
he was one of the leaders of the troops that attacked ¥

during the AFRC advance on Freetown, he comm
undertook the operation to attack Tumbo;**

he demonstrated methods of limb-amputation to AH
which the practice of amputations caught on;**?

he reissued an order to murder civilians at a mosqu
333
executed;

at the Kissy Mental Home, he ordered his fighters to
and amputate 200 civilians; the order was duly carrie

he ordered military police to remove decomposing ¢
the vicinity of their head(;uarters at the State House :
the Connaught Hospital;3 > the order was obeyed;3 36

upon receiving reports of advancing ECOMOG troop
issued orders for the reinforcement of defences in a j
was obeyed;33 7

following the reinforcement order described immed
the remaining troops to bring kerosene from the Stat
the troops to begin burning houses: both orders were

eating back ECOMOG
on the town walls
oKarina;328

3~omoya;3 »

anded the fighters who
RC troops,”' following
e, which order was duly

go to Eastern Freetown
d out;***

lead bodies piling up in
and to take the bodies to

s on the State House, he
varticular area; the order

ately above, he ordered
e House, and he ordered
duly carried out.**®

/489

These do amply show effective control on the part of the appellant Kanu.
5.90 In view of the foregoing, the submissions of the appellant Kanu must be
rejected when he contends that the Trial Chamber erred in law for (a)
considering the effectiveness and military structure of the AFRC, and (b) failing
to consider the individual activities of the appellant and his ability to exert

effective control over his subordinates.

*2 Ibid, para 2038,

32 Ibid, para 2039,

0 Ibid, para 2073.

31 Ibid, paras 2050 and 2053.

2 Ibid, paras 2054, 2055 and 2061.

>3 Ibid, para 2059.

34 Ibid, para 2060.

3 Ibid, para 2073.

% Gibril Massaquoi, Transcript, 10 October 2005, p 13.
*7 Trial Chamber’s Judgement, para 2074.
38 Ibid, para 2074.
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591 The appellant’s appeal in this regard must therefore fail.

The AFRC had a well-developed chain of command, an effective planning and orders

process and a functioning disciplinary system

5.92 It is submitted that contrary to the submissions of the appellant Kanu, made in
the remainder of his arguments for Ground Five, the record amply supported the
Trial Chamber’s finding that the AFRC had a well-developed chain of
command, an effective planning and orders process and a functioning
disciplinary system.

5.93 The evidence in this regard includes those referred to by the Trial Chamber for
purposes of that finding as it was made in paragraph 600 of the judgment and in
related paragraphs.

The remainder of the Kanu’s submission in his Ground Five are at odds with the need to
appraise the evidence in a cumulative way

5.94 In an effort to attack the Trial Chamber’s finding of effective control on the part
of the appellant, the appellant appears to concede that there are indeed instances
of proof of effective control on his part. He contends, however, that those
instances must have no evidential value other than for the specific event to
which they relate.

5.95 It is submitted that the force of this submission is defeated by the dictate that a
‘tribunal of fact must never look at evidence of each wjitness separately, as if it
existed in a hermetically sealed compartment; it is thg accumulation of all the
evidence in each case which must be considered.’**

5.96 At any rate, it has been demonstrated above that the| appellant had effective

control over his troops.

(ii) Freetown and the Western Area

5.97 This part of this Response Brief responds to Kanu’s Grqund Six.

% Kupre$ki¢ Appeal Judgement, para 334.
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5.98 The submissions of the appellant Kanu made as to Grof;md 6 of his Appeal Brief
are essentially similar to those madeg as to his Ground 5. The difference is that
Ground 5 relates to Bombali District, while Ground 6 relates to Freetown and
Western Area. |

5.99 The Prosecution submissions in re¢sponse to Ground 5 are, with necessary
variation, hereby recalled for purposes of Ground 6. |

5.100 At any rate, it is submitted that the Trial Chamber made no error of fact or law

that either resulted in a miscarriage of justice or invalidé}ted the judgment.
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6.1
6.2

6.3

6.4

(b)

6.5
6.6

6.7

6.8

Prosecutor v. Brima, Kamara and Kanu, SCSL-04-16-A

Other alleged errors of fact

Individual responsibility of Brima
extermination in Bombali District

This part of this Response Brief responds to Brima’s Fj
The arguments made by the appe]]lant Brima under
Brief is repetitive of issues that he had unsuccessfully

his claim of alibi (paragraphs 121 and 122) and allegg

of the Prosecution Witnesses (paragraphs 123 and 124).

Beyond that, Brima’s arguments under Ground 5

reflections on the case, with no precise focus on an app

for

murder and/or

fth Ground of Appeal.
Ground 5 of his Appeal
raised elsewhere; such as

d contradictory evidence

are vague and random

ealable issue.

The Prosecution urges that these sdbmissions do not show any error of fact or

law, such as to occasion the intervention of the Appeals

Chamber.

Individual responsibility of Kamara for killin$s in Karina

This part of this Response Brief responds to Kamara’s First Ground of Appeal.

Under this ground of appeal, Kamara takes issue

with his conviction for

ordering the murder of five young females by deliberately burning them alive

together with a house in Karina. The arguments made

by the appellant Kamara

are based on his repeated argument that the evidence on the point was

contradictory.

The Prosecution has already discussed that issue elsewhere in this response

brief. It is not necessary to repeat the Prosecution’s argument here.

Beyond that challenge to the evidence, the appellant Kamara has not engaged

any issue involving a distinct appeal of the Trial Chamber’s discussion of the

law relating to the concept of ‘ordering.’
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6.9

(©)
(@

6.10

6.11

6.12

6.13

6.14

Introduction

At any rate, it is submitted that the Trial Chamber’s appreciation of the law and

the evidence upon which the appellant was convicted

for ordering the crime in

question do not reveal any appealable error of law or fact.

This part of this Response Brief responds to Kamara’s
of Appeal.

Individual responsibility of Kamara for aiding and abetting

Fifth and Sixth Grounds

Under Grounds 5 and 6 of his Appeal Brief, the appellant Kamara takes issue

with his conviction on the charges of having

aided and abetted the

extermination and murder as crimes against humanity and war crimes,

committed at Fourah Bay, Freetown and the Western Area. Similarly, he

complains against his conviction on the charge of aiding and abetting the war

crime of mutilation of civilians in Freetown and the Western Area.

The thrust of his arguments are (a) that the Trial Chamber had applied ‘a wider

standard of liability instead of the stricter standard’ for purposes of

responsibility for aiding and abetting; and (b) there

support for the convictions.

is insufficient evidential

As a legal proposition, the appel]lant Kamara essentially submits that the

liability for aiding and abetting requires ‘strict actual knowledge.” In other

words, ‘not only must the aider and abettor know that| his acts provide support

to another’s offence, but he must know the specifics of

that offence.’**

In support of this contention, the appellant cites dicta|from the ICTY Appeals

Chamber saying as follows: ‘it is inot necessary to

show that the aider and

abettor shared the mens rea of the principal, but it must be shown that [...] the

aider and abettor was aware of the lessential elements |of the crime which was

ultimately committed by the principal.”**!

340

Kamara Appeal Brief, para 164.

*! See Krnojelac Appeal Judgement, para 51; and Ajleksovski Appeal Judg ement, para 162.
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6.15

6.16

6.17

6.18

6.19

It is submitted that the appellant is over-interpreting
ICTY Appeals Chamber so cited. Awareness of ‘the

the jurisprudence of the

essential elements of the

crime’ committed by the principal contemplates a different level of knowledge

than ‘strict actual knowledge’ of the principal perpetrator’s offence or

knowledge of ‘the specifics of that offence’.

Indeed the stricture in the level of knowledge proposed by the appellant clashes

with the axiom that ignorance of the law is no defence,

Yet, this is engage by an

incautious interpretation of the ICTY Appeals Chamber’s dictum that the aider

and abettor must be aware of the ‘essential elements of
Similarly, the appellant’s submission is negated by
wilful blindness does not negate mens rea’* A clag
blindness was found not to have negated mens rea is th
Nuremberg era. In that case the Brﬂtish Military Court
Tesch, the owner of the firm of Tesch and Stabenow,

his firm (Karl Weinbacher and Joachim Drosihn) for ha

the crime.’

the accepted axiom that
sic case in which wilful
e Zyklon B Case®® of the
at Hamburg tried Bruno
and two other officials of

wving supplied poison gas

used to kill inmates at the Auschwitz-Birkenau concentration camp. Weinbacher

was Tesch’s Procurist or second-inicommand and Drosihn was the firm’s chief

gassing technician. The firm was in the business of supplying poison gas,

gassing equipment and technical knowledge for vermin extermination. But the

firm’s customers included the SS ‘who took delivery under the pretext of a

delousing and disinfection programme, but actually us

concentration camp inmates.

ed the gas to exterminate

The case for the Prosecution was that knowingly to supply the gas to the SS

which used it for the mass extermination of Allied civ

crime, and that the people who did mt were war crimin

tlian nationals was a war

als for putting the means

to commit the crime into the hands of those who actually carried it out.

According to the Prosecution theory of the case, over 3 period of time the three

accused must have known of this wholesale extermination of human beings in

the eastern concentration camps by the SS using Zyklo

32 See for instance, Aleksovski Judgement on Appeal by Anto Nobilo, para

n B gas; and that, having

45.

3 Trial of Tesch and Ors (1946), 1 Law Reports of "ﬂ"rials of War Criminals, United Nations War Crimes

Commission, vol I [London, HMSO, 1947].
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6.20

6.21

6.22

(i)

6.23

6.24

6.25

I 95

acquired this knowledge, they continued to arrange supplies of the gas to the SS
in ever-increasing quantities, until in the early months of 1944 the consignment
per month to Auschwitz concentration camp was nearly two tons.

The Defence claimed that the accused were unaware of the use to which the gas
was to be put. The Prosecution admitted that there was no direct evidence that
the accused knew that the SS was jusing the gas to exterminate inmates. But,
they emphasised, the real strengtH of the case for the Prosecution was the
general atmosphere and conditions of the firm itself. This included the fact that
the accused were such prudent and competent men of business that it must have
occurred to them that the size of thef gas deliveries to the SS was not simply for
delousing clothes or disinfecting buildings.
Drosihn also pleaded that the supply of gas was beyond his control. Tesch and
Weinbacher were condemned to deaﬂt. Drosihn was acquitted.>**

This case defeats the suggestion that it is necessary to show that an aider and
abettor had ‘strict actual knowledge’ of the principal|perpetrator’s offence or

knowledge of ‘the specifics of that offfence’.

The killing of civilians at Fourah Bay

This part of this Response Brief responds specifically to Kamara’s Fifth Ground
of Appeal.
At paragraph 167 of the Kamara Appeals Brief it is contended firstly that the
Trial Chamber erred when it failed to clearly state the gvidential support of the
appellant in aiding and abetting.
The Prosecution submits that this contention is without foundation. Notably in
this regard, paragraph 1940 of the Triad Judgement states as under:

Given his authority as deputy commander of thg troops, the Trial
Chamber finds Kamara’s presence at the scene gave moral support
which had a substantial effect on the perpetration of the crime. In
addition, given the systematic pattern of crimes committed by the
AFRC troops throughout the District, the Trial Chamber is satisfied
that the Accused Kamara was aware of the substantial likelihood that

** Parts of the text of this summary may be found at
htip.//'www.ess.uwe.ac,uk/WCC/zyklonb.htm#PROSECUTION.
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his presence would assist the commission of the crime by the
perpetrators.

6.26 Thus, the support which Kamara igave is clearly stated. Namely, Kamara’s
position of authority (as second in command only to Brima during the Freetown
invasion) and his presence at the scene. Further at paragraph 1939 of the Trial
Judgment the Trial Chamber found that Kamara partc%ok in the attack and not

only was he present during the commission of the crimes but he either
personally participated in the crimes or failed to admonish the troops who were
committing the crimes:

As stated above with regards to liability for commission of crimes in
Fourah Bay, the Trial Chamber has found that there is evidence that
the Accused Kamara “partook” in the attack on Fourah Bay in which
civilians were killed and houses. While the precise meaning of
“partook™ is unclear, the Trial ¢hamber has found that Kamara was
present during the commission of the crimes and either himself
participated or failed to admonish the troops fram committing the
crimes (emphasis added).

6.27 It is clear from the Trial Chamber’s findings that Kamara’s presence and

position of authority is the link between the support given by Kamara and the
commission of the crimes.

6.28 At paragraph 175 of the Kamara Appeal Brief, it is dontended that the Trial
Chamber erred in fact when it found that Kamara ‘partook’ in the attack. The
Prosecution submits that the Trial Chamber made no such error as to invalidate
the finding based on the applicable standards of a factual review as earlier set
out in this judgement.

6.29 The Trial Chamber’s actual findings on this incident are at paragraphs 919 to

926 of the Trial Judgement, the relevant parts of which read as follows:

Fourah Bay

919. Witness TF1-334 testified that in Freetown| in January 1999, after
the troops lost State House and Eastern Police and while the troops were at
Savage Square, ‘Gullit’ received in&‘omation that the people of Fourah Bay
had killed one of his soldiers. ‘Gullit’ announced that he would lead the
AFRC troops to Fourah Bay to burn houses and kill people in retaliation. The
witness testified that troops includiﬁg himself, ‘Gullit|, ‘Bazzy’, ‘Five-Five’,
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the Operation Commander, the Deputy Operation Commander and his
superior “Commander A" moved to Fourah Bay. The troops attacked Fourah
Bay and he observed a number of civilians being killed. The witness testified
that all of the commanders participated in the attack, naming specifically

‘Gullit’ and ‘Five-Five’. The troops then moved to U

[...]

pgun. (Emphasis added).

921. Witness TF1-184 gave the most detailed account of an attack on

Fourah Bay ordered by Brima in retaliation for the
the soldiers by civilians in that area. He testified that
after the troops lost State House, with ‘Gullit’ and
was nearby. Upon receiving this information, ‘Gullit
“Mines” to go to the SLRA to collect cutlasse
returned with cutlasses, which he distributed to the t
of one of the battalion commanders ‘Changabu
demonstration of an amputation that ‘Five-Five’ gz
point. (Emphasis added).

922. Brima then ordered the soldiers to move
via Kissy Road. The witness testified that upon arr
were summoned in a muster parade. ‘Five-Five’ and

alleged killing of one of
he was at Ferry Junction,
‘Five-Five’ and Kamara
> ordered a soldier named
5. “Mines” subsequently
roops with the assistance
langa’. He described a
wve for the troops at this

to the Upgun roundabout
val at Upgun, the troops
‘Gullit’ held a discussion

and then ‘Five-Five’ told the troops that ‘Gullit’

d said that the civilians

should be taught a lesson. ‘Five-Five’ then ordered that any civilian the troops
saw from Ross Road until Fourah Bay Road should be amputated and killed

and the entire area should be bdrned down. The
normal practice for the commanders to have a disc

itness stated that it was
ssion, after which ‘Five-

Five’, whom the witness referred to as the “army chief commander”, would

inform the troops on the details of the operation.

923. According to the witness, the troops were then divided for the
attack on Fourah Bay, with ‘Five-Five’ as the commander of one group and
‘Bazzy’ at Kissy Road. He then $tated that after catrying out the orders, the

troops were called back to where ‘Gullit’ was near K

924. The Kamara Defence submits that the
TF1-334, George Johnson and TF1-184 on the at
inconsistent. The Trial Chamber accepts that there

ssy Road.

testimonies of witnesses
tack on Fourah Bay are
e discrepancies between

the three accounts. Nonetheless, this does not mangdate the dismissal of the
entire testimony of each witness in relation to the attack on Fourah Bay. The
Trial Chamber is of the view that the variations in the three accounts are
explicable due to the passage of years since the events in question and the
chaotic and stressful atmosphere existing at the relevant time, rather than bias
on the part of witnesses George Johnson and TF1-334, as suggested by the
Kamara Defence.’*® However, the Trial Chamber notes that neither witness

3% Kamara Final Brief, para. 209.
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6.30

6.31

6.32

6.33

6.34

George Johnson nor TF1-334 were cross-examined on their testimony
regarding the incident. In addition, witness TF1-184’s evidence was more
detailed.

926. The Trial Chamber further finds, based on the detailed eye-witness
account of witness TF1-184 which was not shaken in cross-examination in
this regard, that the Accused Kanu reiterated the order to the assembled troops
prior to the attack. While both witnesses TF1-334 and TF1-184 testified that
the Accused Kanu went on the attack, the Trial Chamber is not satisfied that
the Accused Kanu personally killed any civilians.

rosecution submits that
although the Trial Chamber found TF1-184’s evidence to be more detailed it did
not dismiss the evidence of TF1-334. And at paragraph 924, the Trial Chamber

As can be seen from the above paragraphs, the

explained how it treated the inconsistencies in the ¢vidence of TF1-334 and
TF1-167 on this incident.
The Prosecution submits that when the evidence of TF1-334 and TF1-184 are
read together, as the Trial Chamber did, it is clear that Kamara was present at
the scene and took part in the attack.

At paragraph 919 TF1-334 gave evidence that after Gullit (ie Brima) gave the
orders to attack Fourah Bay, he and other commanders including Bazzy
(Kamara) moved to Fourah Bay; and that all of the commanders participated in
the attack. At paragraph 920 according to TF1-184 Kamara was nearby when
Gullit ordered the attack. At paragraph 923, the [Trial Chamber reviewed
evidence that the troops were divided for the attack, with Five-Five (ie Kanu)
the commander of one group with Kamara at Kissy Road.

From the above findings the Prosecution submits that the Trial Chamber did not
err in fact by finding that Kamara was both present and partook in the attack

At this juncture, it is helpful to redall the credibility finding made by the Trial
Chamber at paragraph 359, in respect of TF1-334. In the words of the Trial
Chamber:

The Trial Chamber observes that witness TF1-334 spent 16 days on
the stand, including five days of cross-examination in which his
testimony in chief was not shaken. The witness provided a substantial
amount of detail corroborated by other witnesses jas well as plausible
explanations for his knowledge of such information. The Trial
Chamber finds that his evidence throughout was| consistent and any
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discrepancies minor. In addition, the witness presented a truthful
demeanor. Thus, the Trial Chamber finds that he was a credible and
reliable witness.

(iii) Mutilation of civilians in Freetown and the Western Area

6.35 This part of this Response Brief responds specifically to Kamara’s Sixth
Ground of Appeal.

6.36 In essence at paragraphs 170 to 19(D of Kamara’s Appeal Brief, it is contended
that the Trial Chamber erred in relying on the evidence of TF1-153 which
Kamara asserts to be unreliable and uncorroborated.

6.37 The Kamara Appeals Brief, at paragraph 180 to 182, challenges the credibility
of TF1-153 based on the inconsisfency in his testimony and that it was not
corroborated.

6.38 As already mentioned earlier in this brief the Trial Chamber in its section
dealing with the evaluation of eviclence explained how it would deal with
inconsistencies. In this explanation, the Trial Chamber rightly explained that
minor inconsistencies will not detract from credibility of a particular witness.
The Prosecution submits that the discrepancies in TF1-153 are only minor, for
example whether he saw Kamara atiPWD or Shankandass. The essence of TF1-
153’s evidence had been given in sufficient detail. Furthermore, there is no
doubt based on the Trial Chamber’s findings that Kamara was present in
Freetown during the invasion.

6.39 Furthermore with respect to hearsay and circumstantial evidence the TC made
the following observations:

100. In addition to evidence of facts within the testifying witness’s
own knowledge, the Trial Chamber has also admitted hearsay
evidence. Under Rule 89(C) oﬂ the Rules, the Trial Chamber has a
broad discretion to admit relevant hearsay evidence. However, before
determining whether to rely on|hearsay evidence, the Trial Chamber
has carefully examined such evidence taking into account that its
source has neither been tested in cross-examination nor been the
subject of an oath or solemn declaration.
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6.41

6.42

101. In some instances, the Trial Chamber relied upon circumstantial
evidence, i.e., evidence surrounding an event from which a fact at
issue may be reasonably inferred,>* in order to determine whether or
not a certain conclusion could be drawn. While individual pieces of
evidence standing alone may well be insufficient to establish a fact,
their cumulative effect may be revealing and decisive. Therefore, it is
“no derogation of evidence to say that it is circumstantial.”

had observed at paragraph 108 that:

108. When evaluating the credibility of witnesses who gave evidence
viva voce, the Trial Chamber has taken into account a variety of
factors, including their demeanour, conduct and character (where
possible),** their knowledge of the facts to which they testified, their
proximity to the events described, their impartiality, the lapse of time
between the events and the testimony, their possible involvement in
the events and the risk of self-incrimination, and their relationship with
the Accused. |

testimony.

386. The Brima Defence submits that witness TF1-153 was not
credible or reliable, arguing that there were significant discrepancies
between his evidence at trial and the evidence he provided to the
Prosecution in a prior statement.**® Although the witness was not
entirely clear in his examination in chief, the Trial Chamber finds that
inconsistencies between the evidence he gave at trial and his prior
statement to the Prosecution were not of sufficient gravity to cast
doubt as to his credibility (emphasis added).

34 Brdanin Trial Judgement, para. 35; Blagojevi¢ and Joki¢ Trial Judgement, para. 21.
*7"Blagojevi¢ and Joki¢ Trial Judgement, para. 23.
3 Brima Final Brief, para. 191.
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In determining the credibility of witnesses the Trial Chamber was in the best

position to do so. In this connection, it must be noted that the Trial Chamber

The Prosecution notes that witness TF1-153 had no motive to lie. He was not

involved in the commission of any icrimes or had any other reason to give false

The Prosecution submits that as regards TF1-153, as conceded at paragraph 178
of the Kamara Appeals brief, the Trial Chamber duly noted the inconsistencies
between TF1 153’s evidence. However, after applying its own criteria on the
evaluation of evidence, the Trial C]ﬁamber reached the following conclusion on
TF1-153’s evidence:

114



/50 /

6.43 With regard to corroboration, the Trial Chamber stated as follows at paragraph
109 of its Trial Judgement:

109. In some instances, only ong witness gave evidence on a material
fact. As a matter of law, the testimony of a single witness on a material
fact does not require corroboration. Nevertheless, the Trial Chamber
has examined the evidence of ‘a single witness with particular care
before attaching any weight to it.

6.44 In view of the above evaluation of the witnesses in terms of their credibility and
reliability (which exercise was carried out in respect of TF1-153) and its own
caution regarding non-corroborated evidence, the Prosecution submits that this
ground of Appeal was correctly de¢ided by the TC and should be dismissed in

its entirety.

(d) Individual responsibility of Kamara for enslavement crimes

6.45 This part of this Response Brief responds to Kamara’s Second, Third and
Fourth Grounds of Appeal.

6.46 Under these grounds of appeal, Kamara takes issue with the Trial Chamber’s
verdict that he was directly responsible under article 6(1) of the Statute, for
planning the following offences:

(a) conscription of children and their use as soldiers [Ground 2];
(b) sexual slavery as outrages upon personal dignity [Ground 3]; and (c)
abduction of civilians into slavery [Ground 4].

6.47 The gravamina of his complaint are that the Trial Chamber favoured a ‘less

strict’ test to the concept of planning than that espoused by an ICTY Trial

Chamber in Brdjanin; and, that the evidence did not support the conviction.

The Trial Chamber’s cautious attitude towards the Brdjanin dictum was reasonable

6.48 Indeed in their judgment, the Trial Chamber had declined to follow the test of
planning suggested by the Trial Chamber in the Brdjanin case where the

following was said:
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As contended by the Prosecution, the Accused in the present case did
not physically perpetrate any of the crimes established. Responsibility
for ‘planning’ a crime could thus, according to the above definition,
only incur if it was demonstrated that the Accused was substantially
involved at the preparatory stage of that crime in the concrete form it
took, which implies that he posisessed sufficient knowledge thereof in
advance. This knowledge requirement should not, however, be
understood to mean that the Accused would have to be intimate with
every detail of the acts committed by the physical perpetrators.**’

Although the Accused espoused the Strategic Plan, it has not been
established that he personally devised it. The Accused participated in
its implementation mainly by virtue of his authority as President of the
ARK Crisis Staff and through his public utterances. Although these
acts may have set the wider framework in which crimes were
committed, the Trial Chamber ﬁnds the evidence before it insufficient
to conclude that the Accused was involved in the immediate
preparation of the concrete crimes. This requirement of specificity
distinguishes ‘planning’ from other modes of liability. In view of the
remaining heads of criminal responsibility, some of which more
appropriately characterise the acts and the conduct of the Accused, the
Trial Chamber dismisses ‘planning’ as a mode of liability to describe
the individual criminal responsibility of the Accused.**

6.49 The dicta in Brdjanin require a careful consideration, especially in view of the
particular facts of that case. They are that the Accused shared with the Bosnian
Serb leadership support for the Strategic Plan, intended to link Serb-populated
areas in Bosnia and Herzegovina tbgether, to gain control over these areas and
to create a separate Bosnian Serb istate, from which most non-Serbs would be
permanently removed.

6.50 The question of planning dictated by those facts then ought to be whether he
was ‘substantially involved at the preparatory stage of that crime in the
concrete form it took.” Or was his participation limited to the implementation—
or execution, if you like—of a plan already made by one or more other
person(s)? That was the question facing the ICTY Trial Chamber in the
Brdjanin case. That question did not warrant a wider formulation of the test for

the concept of planning.

** Brdanin Trial Judgement, para 357.
0 Ibid, para 358.
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6.51 Similarly, it is unhelpful for the appellant to attempt to invoke the aid of an
innocuous obiter dictum fleetingly made in Akayesu that: ‘[p]lanning can thus
be defined as implying that one or several persons contemplate designing the
commission of a crime at both the preparatory and execution phases.’*>' That
Akayesu statement simply cannot bear the weight of doctrine now sought to be
imposed on it.

6.52 It is submitted therefore that the attitude of the Trial Chamber in the case at Bar
was one of commendable caution.

6.53 It may be said, however, that a predominant concern in the analysis of the
concept of planning is the emphasié on a view of responsibility arising from the
following facts: (a) there is a consummated crime, and (b) the accused in
question participated in the design bf that consummated crime. As long as these
two elements are clear from the facts, care must be taken to avoid an analysis of
planning which overemphasises the degree of participation of the accused by an
1solated view of such awkward catchphrases as ‘designing the commission of a
crime at both the preparatory phase and the execution phase.” Caution is
particularly called for inasmuch as such overemphasis risks limiting
responsibility for planning only to those viewed as the king-pins of the
particular criminal plan. This will be an impractical view of the notion of
participation in planning. In a brainstorming session, which planning often
involves, the participant who suggested a implausible course of action that is
rejected, thereby sharpening focus on the course of action eventually adopted, is
very much a participant in the planning, as was the participant whose flash of
inspiration suddenly shined the light on the right course of action. There is no
miscarriage of justice in holding both participants responsible for planning the
crime.

6.54 Similarly, it is no miscarriage of justice to hold responsible for the planning the
introverted participant who merely nodded tacit approval to the bright idea that

was implemented as the criminal plan.**?

>' Akayesu Trial Judgement, para 480.
32 See Kajelijeli Trial Judgement, para 761. See also Bagilishema Trial Judgement, para 30.
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6.57

(e)

6.58
6.59

As well, in a crime that involved the coordination of different activities, the
accused who was involved only in the planning of a discrete part of those
activities is as much a participant in'the planning of the crime, as was the person
who coordinated the different activities.
Perhaps, one useful dictum to bear in mind in this connection is the statement of
the International Military Tribunal at Nuremberg, as it dismissed the suggestion
that complete dictatorship negates the responsibility of subordinates for

common planning;:

The argument that such common planning cannot exist where there is
complete dictatorship is unsourid. A plan in the execution of which a
number of persons participate is still a plan, even though conceived by
only one of them; and those who execute the plan do not avoid
responsibility by showing that 'they acted under the direction of the
man who conceived it. Hitler could not make aggressive war by
himself. He had to have the co-operation of statesmen, military
leaders, diplomats, and business men. When they, with knowledge of
his aims, gave him their co-opefation, they made themselves parties to
the plan he had initiated. They are not to be deemed innocent because
Hitler made use of them, if they knew what they were doing. That they
were assigned to their tasks by a dictator does not absolve them from
responsibility for their acts. The relation of leader and follower does
not preclude responsibility here any more than it does in the
comparable tyranny of organized domestic crime.>>

It is submitted that the Trial Chamber’s analysis of the concept of planning in
the case at Bar is entirely consistent with the general principle discernible from
the foregoing statement. The evidence supporting the conviction for planning

established Kamara’s responsibility beyond a reasonable doubt.

Individual responsibility of Kanu for enslavement crimes

This part of this Response Brief responds to Kanu’s Ground Nine.
Under Ground 9 of his Appeal Brief, the appellant Kanu takes issue with his

conviction on grounds that he participated in the planning of the enslavement

353

United States & Ors v Goring & Ors, “ Judgement” in Trial of the Major War Criminals before the

International Military Tribunal Nuremberg (1947) vol 1, p. 226.
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crimes. His predominant complaint, however, is that his conviction for planning
these crimes is unsupported by evidence either at the general level of those
crimes having been planned at all or at the level of his participation in any such
plan.

The Prosecution submits that Kanu’s complaint in this regard is without merit.
To begin with, it is notable that he reasonably concedes, as the case law
compels him to do,*** that proof of planning may be established by reasonable
inference drawn from the circumstances of the case—provided of course that

such an inference leaves the resulting proposition beyond a reasonable doubt.**

The evidence shows the existence of planning and that Kanu participated in the planning

6.61

6.62

Against the background of the foregoing, it is notable that the appellant Kanu
reasonably admits that the evidence establishes (the Prosecution adds beyond a
reasonable doubt) that he particzﬁated in and managed a ‘system’ in which
women were sexually enslaved, in which civilians were pressed into slave
labour, and in which children were conscripted and used as soldiers.”>® He also
reasonably admits that the system was elaborate and sustained, for the practices

»357

were ‘so prevalent’*>’ and ‘across the board.’*>® Similarly, he reasonably admits

that the ‘system’ in question involved giving military training to the child
conscripts.>>’

To the foregoing admissions might be added the fact that it was established that
the ‘system’ in question involved the following features among others: a
commander who oversaw the system; a code of conduct (such as that no fighter
was to covet his colleague’s sexual slave); a disciplinary system (such as death
for any fighter who coveted his colleagues sexual slave); and, a ‘mammy queen’

who investigated complaints of misbehaviour against a sexual slave and meted

out prescribed punishments.

3% See BlaSkic Trial Judgement, para 279; Kajelijeli Trial Judgement, para 761.
%5 Kanu Appeal Brief, para 9.4.

3% Ibid, paras 9.1, 9.3, 9.4, 9.5 and 9.6.

7 Ibid, para 9.4.

3% Ibid, para 9.3.

9 Ibid, para 9.6.
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6.63 The foregoing factors together ineluctably point to the fact that such a system
must have been planned, in such a manner as to have it operated as part of the
modus operandi of the AFRC.

6.64 Such a planning needed not have occurred as a transaction discrete in time and
place. It would still be planning subsequently to contemplate the revision of an
existing plan or an activity in progress. Hence, the appellant is not assisted by
his plea that the enslavement crimes in question ‘were uncoordinated acts that
became so prevalent that they had to be managed. It fell upon the Appellant in
his capacity as the Chief of Staff in charge of the civilians to manage the
situation within the AFRC.”** This admission alone amply justifies a
reasonable inference that the appellant Kanu was involved in planning the crime
from the point that the decision was taken to have him manage a system that
involved the commission of those cﬁmes.

6.65 Beyond that admission, however, there is ample evidence on the record from
which it is inferable beyond a rea$onable doubt that he was involved in the
planning of those crimes. Those evidence include the following already

reviewed in another context:

. he was a one®®' of a select group of 17 people3 62 who had plotted and
executed the 1997 AFRC coup;

. he was an ‘Honourable’;363

. he was a member of the AFRC Supreme Council:*** this was the

governing council of the AFRC government; it had both legislative and

executive powers and was responsible for the day-to-day decision

making of the AFRC Goveriqlment;365

. he was present at the coordination meetin§s between high level members
of the AFRC and the RUF in Fre:etown;3 6

3% Ibid., para 9.4.

*! Trial Chamber’s Judgement, para 507.

%62 Ibid., para. 299.

%6 Ibid, para. 509. The title of ‘honourable’ was conferred upon each of the 17 coup plotters and was not
merely a title denoting respect; ibid., para. 299.

% Ibid., para. 508.

%% Ibid., para. 300.

%% 1bid., para. 510.
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control over AFRC troops. While'it was conceded th
he was a man of influence in the AFRC, it is submi

influence taken together with the admitted fact that

These evidence were already reviewed in relation to |

with Sam Bockarie, he was seen and heard add
Koidu community centre during the junta perio

[ 50 2

ressing a meeting at
d; during which they

declared that they were in control of the Government and wanted the

support of the youth;*®

he was seen and heard addr¢ssing a meeting in

encouraged the cleaning and upkeep of the town;

he was Chief of Staff:>®

in addition to being Chief of Staff, he was also
command when they were in Freetown;>”

he was the officer who relayed orders down fig
AFRC commander-in-chief;*’!

Koidu; during which he
368

the AFRC’s third-in-

ym Brima who was the

he was a senior commander of the AFRC fighting force;’ ">

he was the senior commander of the AFRC in
civilians;373
he was a Brigadier-General within the AFRC;]

he was based at the headquhrters of the AFRC
the headquarters group;*’® and

he was almost always at th¢ side of Brima.””’

B75

charge of abducted

74

and was a member of

iis ability to exert effective
at they only indicated that

ted that such a position of

for managing the enslavement programme itself,

that he was involved in the planning of that enslave

%7 Ibid., para
*%8 Ibid., para

369 Ibid., paras 522, 531 and 2071.

370 Ibid., para

"' Ibid., para. 522. There is evidence of Kanu idéntifying himself in a
period as the Chief of Staff and stated that the army had taken oy
Kabbah and their commander was Lieutenant General Alex Tamba Br

372 Ibid., para
37 Ibid., para
37 Ibid., para
375 Ibid., para
376 .

1bid., para
77 Ibid., para
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e was given responsibility
ply justifies the inference

nt programme.

radio broadcast during the junta
er the government of President
ma: ibid., para. 531.
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7. Alleged errors in sentencing: general m*atters

(a) The standard of review in an appeal against sentence

7.1 Sentencing, much like findings on credibility and assg¢ssment of evidence, is an
area of adjudication in which an appellate court ought not lightly to interfere. It
is an area in which a Trial Chamber enjoys a large mgasure of discretion. These
principles have been settled in international crimjnal justice in virtue of

statements such as the following made by the ICTR Appeals Chamber in

Kayishema and Ruzindana:

In considering the issue of whether a sentence should be revised, the
Appeals Chamber notes that the degree of discretion conferred on a
Trial Chamber is very broad. As a result, the Appeals Chamber will
not intervene in the exercise of this discretion, un]tass it finds that there
was a “discernible error” or that the Trial Chambepr has failed to follow
the applicable law. In this regard, it confirms that the weighing and
assessing of the various aggravating and mniitigating factors in
sentencing is a matter primarily within the digcretion of the Trial
Chamber. Therefore, as long as a Trial Chamber does not venture
outside its “discretionary framework” in imposing a sentence, the
Appeals Chamber shall not intervene.””®

7.2 The standards of review that are applicable in an appeal against sentence are

well established in the case law of the Appeals Chamber of the ICTY and ICTR.
The case law of the ICTY and ICTR affirms that:

Similar to an appeal against conviction, an appeal from sentencing is a
procedure of a corrective nature rather than a de novo sentencing
proceeding. A Trial Chamber has considerable though not unlimited
discretion when determining a sentence. As a general rule, the Appeals
Chamber will not substitute its sentence for that of a Trial Chamber
unless “it believes that the Trial Chamber has committed an error in
exercising its discretion, or has failed to follow|applicable law.” The
test that has to be applied for hppeals from sentencing is whether there
has been a discernible error in the exercise of| the Trial Chamber’s
discretion. As long as the Trial Chamber keeEs within the proper
limits, the Appeals Chamber will not intervene.®’

38 Prosecutor v Kayishema and Ruzindana, “Judgment”, ICTR-95-1-A,|Appeals Chamber, 1 June 2001,
(“Kayishema Appeal Judgement”), para 337.
P Vasiljevi¢ Appeal Judgement, para. 9 (footnotes omitted).
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7.4

7.5

|509

The Appeals Chamber of the ICTY has further stated that:

The Appeals Chamber has emphasised in previqus judgements that
sentencing is a discretionary decision and that it is inappropriate to set
down a definitive list of sentencing guidelines. |The sentence must
always be decided according to the facts of each particular case and
the individual guilt of the perpetrator. The Appeals| Chamber has stated
that a revision of a sentence on appeal can be justified where a Trial
Chamber has committed a “discernible error” in the exercise of its
sentencing discretion, and thus has ventured outside its discretionary
framework in imposing sentence. In general, the Appeals Chamber will
not impose a revised sentence unless it believes that the Trial Chamber
has committed such an error.**®

It is incumbent upon the appellant to establish the existence of such a

“discernible error” in the exercise of the Tri
1

Chamber’s sentencing

discretion.”® An appellant cannot merely assert that a sentence was wrong,
without demonstrating how the Trial Chamber either failed to follow the
applicable law, or how it ventured outside its discretionary framework in
imposing the sentence that it did.***
A Trial Chamber’s decision may be disturbed on appeal if an appellant shows
that the Trial Chamber either took into account what it ought not to have, or
failed to take into account what it ought to have taken into account, in the
weighing process involved in this exercise of the digcretion.*®> However, it is
insufficient to show that a different sentence was imposed in another case in

which the circumstances were similar.*® Rather, it must be shown, for instance,

¢

that the sentence imposed by the Trial Chamber “was so unreasonable and

plainly unjust, in that it underestimated the gravity of the ... [convicted

0" Blaski¢ Appeal Judgement, para. 680 (footnotes omitted); see also Kvocka Appeal Judgement, para.

381

669.
See, e.g., Kvo¢ka Appeal Judgement, para. 669.

2 Celebici Appeal Judgement, para. 725. See alsp at para. 717: “Trial Chambers exercise a considerable
amount of discretion (although it is not unlimited) in determining an appropriate sentencing. This is

3 Ibid., para. 780. See also Kupreski¢ Appeal Judgement, para. 457 (]
demonstrate that the Trial Chamber abused'this discretion in fai

384

largely because of the over-riding obligation to individualise

circumstances of the accused and the gravity of the crime.”

penalty to fit the individual

he burden rests on an accused to

ling to take a certain factor or

circumstance into account™); Semanza Appeal Judgement, paras. 312, 374,

Vasiljevi¢ Appeal Judgement, para. 152.
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7.6

(b)

7.7

7.8

7.9

7.10

person’s] criminal conduct, that it [the Appeals Chanpber] is able to infer that

the Trial Chamber failed to exercise its discretion properly”.

59 385

It follows from the “corrective” nature of an appeal, and from the “waiver”

principle, that an appellant cannot raise factors relevant to sentencing for the

first time on appeal.**

Deterrence and retribution as sentencing factors

This Section of this Part of this Response Brief respons to Kamara’s Eleventh

Ground of Appeal and Kanu’s Ground Twelve.

Kamara argues that the Trial Charﬂber erred in paragraphs 14, 15 and 16 of the

Trial Chamber’s Judgement in giving undue prominence to retribution and

deterrence as the main sentencing purposes in interngtional criminal Jus‘uce.38

In particular, Kamara argues that the Trial Chamber ¢rred in agreeing with the

views expressed in ICTY and ICTR case law that “deterrence is probably the

most important factor in the assessment of appropriate sentences for violations

of international humanitarian law”.‘388

The Prosecution submits that the Trial Chamber gav

the sentencing objectives, in consonance with the juri

: due consideration to all

sprudence of international

criminal law. The treatment of sentencing objectives in paragraphs 13-18 of the

Sentencing Judgement have not been shown to be inconsistent with the

established case law of international criminal tribunals, which predominantly

emphasise the purpose of deterrence and retribution. The Trial Chamber did not

commit any error of law.

In furtherance of his submissions, the appellant offers

a number of propositions.

None of them was supported by any legal or sociological authority. Others are

unclear in their meaning: in particular, the Prosecut

jon is unsure of what the

appellant meant by submitting as follows: “[T]The most potent deterrent against

violations of international humanitarian law is not

%> Galic Appeal Judgement, para. 455.
8¢ Kupreski¢ Appeal Judgement, p
%#7 Kamara Appeal Brief, para. 252.
%% Kamara Appeal Brief, para. 253.
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aras. 410-414; Nikoli¢ Appeal J udgerTent, para. 107.
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7.11

7.12

7.13

7.14

7.15

sentence itself, but the subjective assessment of the offender as to the likelihood

of his being indicted, arrested, tried and convicted”.*®

It is submitted that such propositions are insufficient to rattle the weight of

authority upon which the Trial Chamber’s sentencing judgment rests.
In Ground 12 (paragraphs 12.1 to 12.5) of his own Appeal Brief, the appellant

Kanu also complains of undue emphasis on “the retributive aspects of

punishment and pays no regard whatsoever to the rehabilitative element”.

» 390

The Prosecution submits that the Trial Chamberfs sentencing gave due

consideration to all the usual sentencing objectives

applicable ones.

and gave due weight to

There is no requirement in international criminal justice to ensure that

sentencing in every case is pat-purée of all the sentencing objectives,

notwithstanding that one or some of those objectives do not apply in a particular

case, and not withstanding the absence of any empiri

the objective which the convict will prefer the

cal evidence in support of

court to give dominant

consideration. Indeed, the rehabilitative element migh, in some instances apply

in the circumstances of the Sierra Leone conflict, such as when the accused was

a child-soldier; but they do not apply in every case. In
the crimes committed by the adcused and under
sentences handed down by the Tﬁal Chamber are ¢
circumstances.
In particular, the Prosecution submits that the senten

‘negate the spirit of reconciliationand reconstruction,

o]

view of the inhumanity of
their specific orders, the

mtirely appropriate in the

cing in this case does not

in Sierra Leone. It rather

enhances that spirit. This is achieved by a sentencing that ensured that those

most responsible for the atrocities in Sierra Leone are appropriately punished.
p pprop yp

This does not negate the ability and desire of Sierra L.eoneans to move forward

with rebuilding their lives and society, in a spirit jof reconciliation with the

plurality among them who were led into criminal activity by those most

responsible for the atrocities.

389
390
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Kanu Appeal Brief, para 12.1.
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7.16

(©

7.17

7.18

7.19

7.20

Reconciliation as a sentencing factor

Whether or not the spirit of reconciliation and reconqtruction in Sierra Leone

was negated cannot depend on the preferences of the cpnvict himself expressed

in his Appeal Brief and elsewhere.

This part of this Response Brief responds to Kamara’
Grounds of Appeal.

In these grounds of appeal, Kamara also complains

5 Twelfth and Thirteenth

about his sentencing on

grounds that the Trial Chamber had not given adequate weight to reconciliation

as a sentencing objective. The preamble of United Nations Security Council

Resolution 1315 (2000), which lecﬂ to the establishment of the Special Court,

and which is quoted in paragraph 13 of the Sentencin
“in the particular circumstances of Sierra Leone, a cred
accountability for the very serious ¢crimes committed ¢
and would contribute to the process of national r
restoration and maintenance of peace”.
“credible

accountability” that would “end impunity”. It did not

reconciliation would be promoted by a

Ig Judgement, stated that
ible system of justice and
here would end impunity

econciliation and to the

In other words, it envisaged that

system of justice and

uggest that reconciliation

could be promoted by the passnug of sentences nTore lenient than would

otherwise be appropriate, as a gesture of “reconciliatipn”.

Indeed, the passing

of unduly lenient sentences by those found to have committed the gravest

crimes could, in anything, undermine reconciliation.

In this connection, the Prosecution would recall irs submissions made in

response to the submissions made lpnder Ground 12 of

Kanu’s Appeal Brief, as

he also dealt with the theme of reconciliation. Furthermore, the Trial Chamber

found that Kamara expressed no genuine remorse whatsoever for his crimes.

391

In paragraph 268 of his Appeal Brief, the appellrlnt Kamara submits, in

particular, that Kamara’s sentence is “tantamount |

! Sentencing Judgment, para 91.

o giving him the death
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7.21

7.22

7.23

7.24

1512

sentence”. It is unclear whether the appellant’s mistaken figure of his term of
years is material to this characterisation of his punishment. He repeatedly
mentions ‘locking up Kamara for 60 years’, when in fact he was sentenced only
to 45 years.

At any rate, the sentence of term of'years imposed on Kamara does not amount
actually or notionally to a death sentence. A death sentence envisages a
definitive termination of life, absolutely foreclosing any question of parole. A

sentence of 45 years imprisonment for a 39 year old man,>”?

especially with
deduction of his 4-year pre-judgmem detention,*” leaves him with a reasonable
chance of release from prison. He isthus afforded a useful opportunity to reflect
on his life and how best to contriHute to reconciliation in Sierra Leone, even
from his jail cell.

Finally, at paragraph 270, the appellant Kamara urges a reduction of his
sentence to a range of “15—20 yedrs maximum, as was the case with persons
convicted of the more egregious crihle of genocide in Rwanda and elsewhere”.
In response, the Prosecution submitsi as follows.

First, the comparative ranking of genocide as ‘the more egregious crime’ for
purposes of sentencing has been specifically rejected by the ICTR Appeals
Chamber. According to the ICTR Appeals Chamber “there is no hierarchy of
crimes under the Statute, ... all of the crimes specified therein are ‘serious
violations of international humanitarian law’, capable of attracting the same
sentence.”**
Secondly, it is unhelpful to make global comparative statements of sentencing
for genocide at the ICTR and elsewhere, as there are cases of life imprisonment
imposed, imprisonment ‘for the renﬁainder of life’ imposed, and imprisonment
for varying terms of years imposeﬁ. But specific regard must be had to the

particular facts of the case alluded to.

2 He was born on 7 May 1968 or 1970: Trial Chamber’s Judgment, para 427. Using the earlier of these
two dates, he was 39 years old at the time of his sentencing.

*»  Sentencing Judgment, p 36. His period of pre-judgment detention comes to four years, for he was
arrested and detained on 29 May 2003: Trial Judgment, p. 597, para 2.
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Kayishema Appeal Judgement, para 367.

Prosecutor v. Brima, Kamara and Kanu, SCSL-04-16-A 127



7.25
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instructive:

In deciding to impose different sentences for the same type of crime, a
Trial Chamber may consider such factors as the circumstances in
which the offence was committed and its seriousness. While acts of
cruelty that fall within the meaning of Article 3 of the Statute will, by
definition, be serious, some will be more serious than others. The
Prosecutor submits that sentencc#s must be individualised according to
the circumstances and gravity of the particular offence. The Appeals
Chamber agrees with the statement of the Prosecutor that “the sentence
imposed must reflect the inherent gravity of the accused’s criminal
conduct”, which conforms to the statement of the Trial Chamber in
the Kupreskic Judgement:

The sentences to be imposed must reflect the inherent gravity of
the criminal conduct of the accused. The determination of the
gravity of the crime requires a consideration of the particular
circumstances of the case,|as well as the form and degree of the
participation of the accused in the crime.

Appeals Judgement, and there is no reason for this Chamber to depart from it.

as the ICTY Appeals Chamber continued:

The sentencing provisions in the Statute and the Rules provide Trial
Chambers with the discretion to itake into account the circumstances of
each crime in assessing the sentence to be given. A previous decision
on sentence may indeed providie guidance if it relates to the same
offence and was committed in substantially similar circumstances;
otherwise, a Trial Chamber is limited only by the provisions of the
Statute and the Rules.**°

> Furundfija Appeal Judgment, para 249.
3% Ibid., para. 250.
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Thirdly, even at the ICTR, there are no concrete benchmarks that require
imposition of exactly the same sentence for different crimes. The result is that
different Trial Chambers have been known to impose different sentences for
similar crimes. It is therefore unhelpful to take a view of ICTR sentencing
practice as if it offers a certain guide to the term of years universally recognised
at ICTR as appropriate for the particular case. In this connection, the following
pronouncement by the ICTY Appeals Chamber in FurundZija is particularly

This statement has been endorsed by the Appeals Chamber in the Aleksovski

395

Equally instructive is the following pronouncement made in the same judgment,

128



7.28

(d)

7.29

7.30

7.31

7.32

Fourthly, the Special Court for Sierra Leone is entitled to, and should,
contribute to the development and enrichment of sentencing practice in
international criminal justice, in a¢cordance with its own views of what is
appropriate sentences in particular ¢ases. Such process of contribution may, in
appropriate cases, require a refusal to follow a particular sentencing precedent at

the ICTR or ICTY.

The effect of the amnesty in the Lomé Agreement

This part of this Response Brief responds to Kanu’s Twelfth and Thirteenth
Grounds of Appeal.

As part of his submissions under Gliround 12 of his Appeal Brief, the appellant
Kanu argues that the sentencing of 3his client negated the spirit of the amnesty
provisions of the Lomé Peace Agreement signed between the Government of
Sierra Leone and the RUF on 7 July 1999. Notably, the appellant submits as
follows: “While not a bar to the jurisdiction of the Special Court, the Amnesty
Agreement that was signed betweeﬂjl the Government of Sierra Leone and the
warring factions, and the Truth and Reconciliation Process, should have

instructed the court that the people of Sierra Leone, and the international
community, which overwhelmingly supported the initiatives, were no longer
entirely bent on retribution”.**’ [Emphasis added.]
In response the Prosecution submits that the appellant has grossly ignored the
effect of the amnesty clause of the Lomé Agreement, as well as the reaction of
the international community to that agreement.
The relevant text of the Agreement appears as follows:
ARTICLE IX. PARDON AND AMNESTY
1. In order to bring lasting peace to Sierra Leone, the Government of

Sierra Leone shall take appropriate legal steps to grant Corporal Foday
Sankoh absolute and free pardon.

2. After the signing of the pre$ent Agreement, the Government of
Sierra Leone shall also grant absplute and free pardon and reprieve to

7 Kanu Appeal Brief, para. 12.3.
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7.34

all combatants and collaborators in respect of anything done by them
in pursuit of their objectives, up to the time of the signing of the
present Agreement.

3. To consolidate the peace and promote the cause of national
reconciliation, the Government of Sierra Leone shall ensure that no
official or judicial action is taken against any member of the RUF/SL,
ex-AFRC, ex-SLA or CDF in respect of anything done by them in
pursuit of their objectives as miembers of those organisations, since
March 1991, up to the time of the signing of the present Agreement. In
addition, legislative and other measures necessary to guarantee
immunity to former combatants, exiles and other persons, currently
outside the country for reasons related to the armed conflict shall be
adopted ensuring the full exercise of their civil and political rights,
with a view to their reintegration within a framework of full legality.**®

the Observer Mission to Sierra Leone, he wrote as follows:

As in other peace accords, many compromises were necessary in the
Lomé Peace Agreement. As a result, some of the terms which this
peace has been obtained, in paﬁibular the provisions on amnesty, are
difficult to reconcile with the goal of ending the culture of impunity,
which inspired the creation of the United Nations Tribunals for
Rwanda and the Former Yugoslavia, and the future International
Criminal Court. Hence the instruction to my Special Representative to
enter a reservation when he sign@ed the peace agreement stating that,
for the United Nations, the amnesty cannot cover international crimes
of genocide, crimes against humbnity, war crimes and other serious

violations of international humanitarian law ...>%.

the following terms:

% Available at <http://www.sierra-leone.org/lomeaccord.html>.
* Seventh Report of the Secretary-General on the Q’nited Nations Observer Mission in Sierra Leone,
UN Doc S/1999/836, 30 July 1999, para 54.
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Contrary to the assertions of the appellant, the international community never
welcomed this blanket immunity even grudgingly, let alone ‘overwhelmingly’.
In fact the international community {did promptly communicate its categorical
rejection of the amnesty clause, through the concerted position of the United
Nation expressed by its highest representative in the person of the incumbent

Secretary General Kofi Annan. In his seventh report to the Security Council on

Indeed, that rejection of the amnesty clause was duly recalled by the UN

Security Council in resolution 1315 (2000) on the situation in Sierra Leone in
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Recalling that the Special Representative of the Secretary-General
appended to his signature of the Lomé Agreement a statement that the
United Nations holds the understanding that the amnesty provisions of
the Agreement shall not apply to international crimes of genocide,
crimes against humanity, war crimes and other serious violations of
international humanitarian law ...

7.35 Beyond the united front against the amnesty clause, as expressed by the UN
Secretary General, individual stat¢ements made at the Security Council by
member States did not reveal great enthusiasm for the amnesty clause. The
mood of the Security Council is best summed up by the statements of the

representatives from the Gambia and the Netherlands. According to
Ambassodor Jagne of the Gambia:

He said that like most delegations, his was concerned about the blanket
amnesty granted to the Revolutionary United Front. While that might
not foster justice, “we understand the circumstances under which it
was granted”. The people of Sierra Leone had played their part; the
rest of the international community should now play its part. It was for
them to pursue and bring to justice those accused of war crimes.*"'

7.36 Perhaps, more instructively, the following remarks are attributed to Ambassador

Walsum of the Netherlands:

[T]here could be no doubt that the widespread, systematic killings,
rape and amputations committed against civilians in Sierra Leone
constituted massive violations of international human rights and
humanitarian law. As noted by the Special Representative of the
Secretary-General in the reservation attached to his signature of the
Lomé accord, crimes against humanity, war crimes and other serious
violations of international humanitarian law could not be covered by
the Accord’s amnesty provisions.

He noted that paragraph 54 of the Secretary-General’s report had
placed his reservations in the wider context of the goal of ending the
culture of impunity. International tribunals had been set up, or were
being set up, precisely to remedy that culture of impunity and the
Security Council owed it to the people of Sierra Leone to allow them

recourse to the same remedies now open to victims of similar crimes
elsewhere.

% Security Council resolution 1315 (2000) on the situation in Sierra Leone, UN Doc S/RES/1315 (2000),
adopted by the Security Council at its 4186th meeting, on 14 August 2000.
“! Report of 4035™ Meeting of the UN Security Council, 20 August 1999: available at <

http://www.un.org/News/Press/docs/1999/19990820.sc6714.html>
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There was no peace without justice, he said. Without accountability for
the heinous crimes committed in Sierra Leone, there would be no
lasting peace in that country. It was hoped that the Commission of
Inquiry recommended by the High Commissioner for Human Rights,
and the Truth and Reconciliation Commission foreseen in the Lomé
accord, would help bring forward the day when the people of Sierra
Leone could confidently expect peace with justice.402
The following sundry remarks were also made by various representatives, while
expressing a grudging acceptance of'the Peace Agreement:

United States: “The United States remained committed to the pursuit
of accountability for serious violations of international humanitarian
law, wherever they occurred ...”*®.

United Kingdom: “[A] blanket amnesty for those who had committed

appalling atrocities had rightly caused concern”. ***

The Argentine Republic: “Granting a wide-ranging general amnesty

raised very important question marks”.*®>

Namibia: “[L]ooking back into history, it should be evident that a new

culture had to be learned -- a culture without impunity and adaptive to

a new governance and the rule of law”.%%

It 1s therefore very wrong to assert that the international community had
‘overwhelmingly supported’ the amnesty clause of the Lomé Agreement.

Under Ground 13 of his Appeal Brief, the appellant Kanu submits, without any
attempt at elaboration, that the amnesty clause of the Lomé Agreement should
have been considered in mitigation.

Besides urging a disregard of that unelaborated submission, the Prosecution
submits that the Amnesty Clause does not fall within the category of
considerations usually considered in mitigation. The usual category of
considerations comprises factors going to personal character or personal

circumstances of the convict—matters qualifying as ‘individual circumstances

402
403
404
405
406

Ibid.
Ibid.
Ibid.
Ibid.
Ibid.

Prosecutor v. Brima, Kamara and Kanu, SCSL-04-16-A 132



1519

of the convicted person” within the meaning of article 19(2) of the Statute of the
Special Court. Things ordinarily recognised within this category include: good
character; actions indicative of diminished responsibility (such as commission
of the crime under a mental fog, duress or in extremis); actions indicative of
acceptance of responsibility (such as voluntary surrender, plea of guilt or
cooperation with the court); actions indicative of remorse; and, age.'"’

7.41 An attitude of entitlement to blanket amnesty does not indicate acceptance of
responsibility or show of remorse. Therefore, rather than mitigate the sentence,

it ought to aggravate it.

(e) The effect of Security Council resolution 1315 (2000)

7.42 This part of this Response Brief responds to Kanu’s Thirteenth Ground of
Appeal.

7.43 As part of his effort to argue that the international community had
‘overwhelmingly supported’ supported the amnesty clause, the appellant Kanu
further submits that this overwhelming spirit of support is to be found in
Security Council resolution 1315 (2000).

7.44 In response, the Prosecution submits that resolution 1315 (2000) is a robust
statement of support for accountability and repudiation of impunity. It will
suffice to have regard to the following preambular statements appearing in that
resolution:

Reaffirming the importance of compliance with international
humanitarian law, and reaffirming further that persons who commit or
authorize serious violations of international humanitarian law are
individually responsible and accountable for those violations and that
the international community will exert every effort to bring those
responsible to justice in accordance with international standards of

justice, fairness and due process of law,

Recognizing that, in the particular circumstances of Sierra Leone, a
credible system of justice and accountability for the very serious
crimes committed there would énd impunity and would contribute to

“7 See generally Erdemovic¢ Sentencing Judgment, paras 16 and 17.
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the process of national reconciliation and to the restoration and
maintenance of peace,®... [underlined emphases added].

7.45 It is clear then that not only does resolution 1315 confirm the United Nation’s
rejection of the amnesty clause of Lomé Agreement, it goes further to insist
upon the visitation of justice to those responsible for the atrocities in Sierra
Leone.

7.46 In the circumstances, resolution 1315 offers no reprieve of any kind to the

convicts in this case.

408 Security Council resolution 1315 (2000) on the situation in Sierra Leone, UN Doc S/RES/1315

(2000), adopted by the Security Council at its 4186th meeting, on 14 August 2000.
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8.1

8.2

8.3

8.4

Alleged errors in sentencing: the sentences imposed in
this case

The sentence imposed on Brima

This section of this Response Brief responds to Brima’s Twelfth Ground of
Appeal.

In this ground of appeal, Brima claims that the Trial Chamber “erred in law and
in fact by imposing a global sentence of 50 years on the Accused which is
excessively harsh and disproportionate and not in accordance with the

sentencing practice and guidelines of'the ICTY and ICTR thereby resulting in a
miscarriage of justice”.‘m9

Contrary to what the Brima Appeal Brief appears to contend, the Trial Chamber
in this case clearly did take into account the sentencing practices at the ICTY
and ICTR. At paragraph 33 of the Sentencing Judgement, the Trial Chamber
expressly stated that:

Article 19(1) of the Statute provides that the Trial Chamber shall,
where appropriate, have recourse to the practice regarding prison
sentences in the ICTR in determining the terms of imprisonment. The
Trial Chamber will also consider ithe sentencing practice of the ICTY
as its statutory provisions are analogous to those of the Special Court
and the ICTR. The Trial Chaimber is therefore guided by the
sentencing practices at both the ICTR and the ICTY. The Chamber
further notes that the pronouncement of global sentences is a well
established practice at those tribunals. The mitigating and aggravating
factors that the Trial Chamber has considered in the instant case have
also been widely considered by the ICTR and ICTY. (Footnotes
omitted.)

Earlier in the Sentencing Judgement, the Trial Chamber also noted that:

The Kanu Defence proposes that the Trial Chamber should take into
consideration the sentencing practice of the ICTY, as it is a basis for
ICTR practice, and may provide the Trial Chamber with additional

409

Brima Appeal Brief, para. 180.
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guidance. The Prosecution would appear to agree as it provided a chart
on ICTY sentencing practice in Annex B of its Sentencing Brief.*'?

8.5 Although the Trial Chamber is expressly directed in Article 19(1) of the Statute
of the Special Court to “as appropriate, have recourse to” the practice regarding
prison sentences in the ICTR, the Prosecution submits that comparisons with
sentences imposed by the ICTR are in practice of limited value. First, most
indictments in cases before the Trial Chamber in the ICTR charge the accused
with genocide, which is not a crime within the jurisdiction of the Special Court.
In many cases before the ICTR, the penalty imposed for genocide has been life

imprisonment,*"!

2

which is not a sentence that the Special Court has the power to

impose.*'>  Furthermore, comparisons with sentences imposed in other cases

(whether cases before the same or a different international criminal tribunal) are
of their nature of limited assistance. As has been observed by the Appeals
Chamber of the ICTY:

As a general principle comparison with sentences imposed in other
cases is often of limited assistance. While it is to be expected that two
accused convicted of similar crimes in similar circumstances should
not in practice receive very different sentences, often the differences
are more significant than the similarities, and the mitigating and
aggravating factors dictate different results.*'?

8.6 Furthermore, Trial Chambers of the ICTR commonly impose a single, global
sentence on Accused convicted of multiple crimes, making it difficult or
impossible to discern what sentence would have been considered appropriate for
any one of those crimes considered in isolation.*'* A sentence imposed on an
Accused in a case before the ICTR would therefore provide a meaningful
comparison to an Accused in the present case only where the convicted person

had been convicted of exactly the same combination of crimes in both cases,

19 Sentencing Judgement, para. 31 (footnote omitted).

‘I Akapesu Trial Judgement; Gacumbitsi Appeal Judgement; Kajelijeli Judgement; Kambanda Trial
Judgement; Kamuhanda Judgement; Kayishema Sentencing Order;, Musema Judgement and
Sentence; Niyitegeka Judgement,; Rutaganda Trial Judgement.

12 See paragraphs 8.8-8.10 below.

3 Celebici Appeals Judgement, para. 719. See also Kamuhanda Appeals Judgement, para. 361.

#1% For instance, in the Musema case, Musema was convicted of one count of each genocide, extermination
as a crime against humanity and rape as a crime against humanity and was sentenced to a single
sentence of life imprisonment: Musema Judgement and Sentence.
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and where the circumstances of the crimes and the personal circumstances of
the convicted person were similar in both cases. No meaningful comparisons
can be drawn simply by referring to the number of counts of particular crimes of
which an accused at the ICTY or ICTR was convicted, and the sentence
imposed. Furthermore, no meaningful comparisons can be drawn simply by
referring to two or three of the very large number of sentences that have been
imposed at the ICTY and ICTR, without establishing how the crimes and
circumstances of the accused in those cases were comparable to the case of the
relevant accused before the Special Court. As the ICTY Appeals Chamber has
said:

... the precedential effect of previous sentences rendered by the
International Tribunal and the ICTR is not only “very limited” but
“also not necessarily a proper avenue to challenge a Trial Chamber’s
finding in exercising its discretion to impose a sentence”. The reasons
for this are clearly set out in the case law of the International Tribunal :
(1) such comparison can only be/undertaken where the offences are the
same and committed in substanﬁially similar circumstances; and (2) a
Trial Chamber has an overriding obligation to tailor a penalty to fit the
indivi(i111115z11 circumstances of the accused and the gravity of the
crime.

8.7 Brima therefore cannot discharge hig burden as an appellant in an appeal against
a sentence (in relation to which, see paragraphs 7.1 to 7.6 above) merely by
asserting, as he does at paragraph 181 of the Brima Appeal Brief, that the

sentence imposed on him was high by comparison with sentences imposed at

the ICTR and ICTY.

‘' Babi¢ Sentencing Appeal Judgement, para. 32 (footnotes omitted). See also at para. 33: “In the
present case, the Appellant is not alleging that his case falls within a pattern or a line of sentences
passed in similar circumstances for the same offences. He only refers to one case which in his view
bears some similarities with his own. The finding of the Appeals Chamber in Jelisi¢ was concerned
with a comparison with a “line of sentences” ﬁnd not with a comparison with one single case.
Furthermore, the Appeals Chamber emphasises that, as a general principle, comparisons with other
cases as an attempt to persuade the Appeals Chamber to either increase or reduce the sentence are of
limited assistance: the differences are often more significant than the similarities and the mitigating
and aggravating factors dictate different results. Iﬂ this case, even assuming that the two cases were so
similar as to be meaningfully comparable, the Appellant’s sentence is not so out of reasonable
proportion with Plavsic’s sentence so as to suggest capriciousness or excessiveness. The Appeals
Chamber will therefore not engage in a comparison between these two cases.” (Footnote omitted.)
See further at para. 70.
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8.8 Paragraph 182 of the Brima Appeal Brief argues that the sentence imposed on
him by the Trial Chamber was “tantamount for all practical purposes to a
sentence to life imprisonment”, which is a sentence that the Trial Chambers of
the Special Court have no power to impose. It is true that under Article 19(1) of
the Statute of the Special Court, a Trial Chamber only has the power to impose
a sentence of “imprisonment for a specified number of years”. This provision
can be contrasted with the corresponding provisions of the Statutes of the ICTY
and ICTR which state more generally that “The penalty imposed by the Trial
Chamber shall be limited to imprisonment”,*'® and the Rules of the ICTY and
ICTR which state that “A convicted person may be sentenced to imprisonment
for a term up to and including the remainder of the convicted person’s life”.*"”

8.9 This point was raised before the Trial Chamber during the sentencing
proceedings, and must be taken to have been considered by the Trial Chamber.

At the sentencing hearing, the Prosecution submitted that:

. the Prosecution denies that the recommended sentences are
intended to be an underhand way of imposing a life sentence which the
Special Court has no power to impose. ... The recommended
sentences in the Prosecution filing reflect what the Prosecution
considered appropriate to the criminal responsibility of the accused
and their personal circumstances. The recommended sentences were
not based on what the Prosecution calculated to be necessary to keep
the accused in prison for the rest of their lives.*'®

8.10 The Prosecution submits that the purpose of Article 19(1) of the Special Court’s
Statute is to ensure that the sentence imposed on the Accused is a fixed sentence
that is appropriate in all of the circumstances of the case, and to avoid a
situation in which the length of the sentence served would depend on the
arbitrary factor of the age of the convicted person at the time that sentence is
imposed (in other words, to avoid the situation in which a young person
sentenced to life imprisonment would in practice probably serve a longer
sentence than if the accused had been much older at the time that sentence is

imposed). The purpose of Article 19(1) is not to ensure that a convicted person,

418 ICTY Statute, Article 24(1); ICTR Statute, Article 23.
‘7 Rules of the ICTY, Rule 101(A); Rules of the ICTR, Rule 101(A).
3 Transcript, 16 July 2007, p. 16.
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on their current projected life expectancy, will have a given amount of their life
remaining after their sentence has been served. If this were the effect of Article
19(1) it would in fact have a result that is contrary to its purpose, since it would
mean that a convicted person who is old would have to have a much shorter
sentence imposed than a young person convicted of the same crimes in the same
circumstances. The Prosecution submits that Brima has not established that the
sentence imposed by the Trial Chamber was motivated by an intention to ensure
that Brima would spend the rest of his life in prison, rather than motivated by
the intention to fix a sentence that was appropriate in all of the circumstances.

8.11 Paragraphs 183 to 192 of the Brima Appeal Brief argue that the Trial Chamber
did not give sufficient weight to thé mitigating circumstances in Brima’s case.
In fact, the Trial Chamber gave exptess consideration to the submissions of the
parties in respect of mitigating circumstances in Brima’s case.*'® It is open to a
Trial Chamber to conclude that the crimes of which an accused is convicted,
and the aggravating factors, are so gfave that the particular mitigating factors in
the case are of little or even of no weight at all. The weight to be given to
mitigating factors in a particular case is a matter for the Trial Chamber to
determine. An appellant cannot, simply by asserting that the Trial Chamber
should have given “more weight” to| mitigating circumstances, establish that the
Trial Chamber has committed an ertor in exercising its discretion, or has failed
to follow applicable law, or that the Trial Chamber has committed a “discernible
error” in the exercise of its sentencing discretion.

8.12 At paragraph 184 of the Brima Appeal Brief, it is argued that the Trial Chamber
should have considered as mitigating circumstances Brima’s lack of prior
criminal convictions, his good reputation in the army without any court martial,
and his contribution towards the peace process in Sierra Leone. The Trial
Chamber expressly considered the latter two factors at paragraphs 64 and 65 of
the Sentencing Judgement. As tco Brima’s claimed lack of prior criminal
convictions, the Trial Chamber referred to Brima’s submissions to this effect at

paragraph 61 of the Sentencing Judgement, and it is therefore evidence that the

*° Sentencing Judgement, paras. 58-63.
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Trial Chamber thus took these submissions (and the submissions of the
Prosecution) in relation to this matter into account. All of these three alleged
mitigating factors were addressed by Brima and the Prosecution in their
sentencing submissions.*?°

8.13 While the Trial Chamber was under a duty to give a “reasoned opinion in
writing™*?! for the sentence that it ultimately imposed, this duty does not require
the Trial Chamber to address in detail every aspect of every submission made
by the parties in the proceedings before it. It has been held that:

The Appeals Chamber recalls that every accused has the right to a
reasoned opinion under Article 23 of the Statute and Rule 98ter(C) of
the Rules. However, this requirément relates to the Trial Chamber’s
Judgement; the Trial Chamber is not under the obligation to justify
its findings in relation to every submission made during the trial.
The Appeals Chamber recalls that it is in the discretion of the Trial
Chamber as to which legal arguments to address. With regard to the
factual findings, the Trial Chamber is required only to make findings
of those facts which are essential to the determination of guilt on a
particular count. It is not necessary to refer to the testimony of every
witness or every piece of evidence on the trial record. It is to be
presumed that the Trial Chamber evaluated all the evidence
presented to it, as long as there is no indication that the Trial
Chamber completely disregarded any particular piece of evidence.
There may be an indication of disregard when evidence which is
clearly relevant to the findings is not addressed by the Trial Chamber’s
reasoning, but not every inconsistency which the Trial Chamber failed
to discuss renders its opinion defective. Considering the fact that
minor inconsistencies commonly occur in witness testimony without
rendering it unreliable, it is within the discretion of the Trial Chamber
to evaluate it and to consider whether the evidence as a whole is
credible, without explaining its decision in every detail. If the Trial
Chamber did not refer to the evidence given by a witness, even if it is
in contradiction to the Trial Chamber’s finding, it is to be presumed
that the Trial Chamber assessed and weighed the evidence, but
found that the evidence did not prevent it from arriving at its actual
findings. 1t is therefore not possible to draw any inferences about the
quality of a judgement from the length of particular parts of a

420 prosecution Sentencing Brief, paras 103-107; Brima Sentencing Brief, paras 14-43; Transcript, 16
July 2007, pp. 7, 10-11, 15, 24, 33-34 (Prosecution Submissions).
21 Rule 88(C) of the Rules.
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judgement in relation to other judgements or parts of the same
judgement.*??

8.14 Similar principles apply in relation to the duty of the Trial Chamber to give
reasons for the sentence that it imposes.*?>

8.15 The Prosecution submits that Brima has not established that the Trial Chamber
did not give full consideration to the submissions made by the parties in respect
of the alleged mitigating factors. Brima cannot discharge his burden on appeal
merely by asserting that the Trial Chamber should have given these factors
more weight.

8.16 The Brima Appeal Brief claims, at paragraph 185, that the Trial Chamber
erroneously and falsely declared that Brima’s dependants will be taken care of
by other relatives” and that Brima’s wife depends on his pension. The
Prosecution submits that the Trial Chamber did not falsely declare this, and no
reference to any such declaration is given by Brima. At paragraph 49 of the
Sentencing Judgement, the Trial Chamber expressly refers to the submission
made by Brima “that the Trial Chamber must take into account the culture of
Sierra Leone, where family responsibilities are paramount, emphasising that
Brima has six children and two wives as dependants”. At paragraph 51 of the
Sentencing Judgement, the Trial Chamber then found “that nothing in Brima’s
personal circumstances justifies any mitigation of his sentence”.

8.17 It is true that the Prosecution, in it sentencing submissions, stated that Brima
“has four living brothers and numerous sisters who would be in a position to
care for both his mother and his own family members as is the tradition in Sierra
Leone” and that “his wife will be able to care for Brima’s children for which she
has the benefit of Brima’s military pension”.424 However, Brima responded to
this submission in his own sentencing submissions, in which he stated that his

pension was being collected without authorisation by a Lance Corporal

“2 Kvo¢ka Appeal Judgement, para. 23 (footnotes omitted, emphasis added). See also at paras. 24-25,
368 (“... the Trial Chamber is not under the obligation to justify its findings in relation to every
submission made during trial”), 398, 447, 466. See also, for instance, Brdanin Appeal Judgement,
paras. 39, 94-95

> Kamuhanda Appeal Judgement, paras. 344-349.

% Prosecution Sentencing Brief, para. 90.
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Sullayman, that his wife is unemployed, that she lives on handouts from well
wishers and a small amount that Brima earns in the Detention Unit, and that in
his culture, Brima still has responsibilities for dependants despite his
incarceration. Brima has not established that the Trial Chamber failed to give
appropriate consideration to his submissions in this respect.

8.18 Paragraph 186 of the Brima Appeal Brief argues that the Trial Chamber did not
give sufficient weight to his previous good military record. However, as that
paragraph acknowledges, the Trial Chamber did expressly take this into
account.*”” Again, Brima does not discharge his burden as an appellant in an
appeal against sentence merely by asserting that the Trial Chamber should have
given this more weight.

8.19 Paragraphs 187 to 191 of the Brima Appeal Brief make the point that there is no
exhaustive list of factors that may be taken into account in sentencing, which
was expressly recognised by the Trial Chamber in paragraph 25 of the
Sentencing Judgement, which is quoted in paragraph 187 of the Brima Appeal
Brief. The Prosecution submits that this affirms that the Trial Chamber was
aware of the scope of its sentencing discretion as a matter of law, and these
paragraphs of the Brima Appeal Brief do nothing to advance Brima’s argument.

8.20 Paragraphs 188-189 of the Brima Appeal Brief refer to the Trial Chamber’s
finding, in paragraphs 64 and 65 of the Sentencing Judgement, that “The Trial
Chamber does not consider Brima’s service in the Army without incident to be a
mitigating factor as this was merely his duty” and that “Brima’s alleged acts of
philanthropy and alleged involvement in the Commission for the Consolidation
of Peace are not mitigating factors”. The Brima Appeal Brief argues that the
Trial Chamber thereby erred, but does not state how the Trial Chamber is said to
have erred. From the context of these paragraphs in the Brima Appeal Brief,
Brima appears to suggest that the Trial Chamber considered that such matters
were incapable of constituting mi}igating circumstances. The Prosecution
submits that the Trial Chamber (ﬂid not so find, but rather, that the Trial

Chamber considered that on the evidence before it, these alleged matters were

% See Sentencing Judgement, para. 61.
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not mitigating in the circumstances of this particular case. It is submitted that
this is clear when the Trial Chamber’s findings are considered in the light of the
submissions of the parties on these matters. The Prosecution submits that Brima
has not discharged his burden as an appellant in an appeal against sentence in
establishing that the Trial Chamber erred in so concluding.

Paragraphs 192 and 193, and 200-201, of the Brima Afppeal Brief again merely
repeat the assertion that the Trial Chamber failed to give sufficient weight to
certain factors, without suggesting that the Trial Chamber failed to take them
into account, and without establishing that the Trial Chamber thereby
committed an error in exercising its discretion, or failed to follow applicable
law, or that the Trial Chamber has committed a “discernible error” in the
exercise of its sentencing discretion. Brima points to no other relevant factor
that the Trial Chamber failed to take into account.

Paragraphs 195 to 196 of the Brima Appeal Brief argue that the Trial Chamber
erred in considering certain matters both as going to the determination of the
gravity of the crimes of which he was convicted, as well as going to the
determination of aggravating circumstances, thus leading to a “double counting”
of these matters in the determination of sentence. The Prosecution submits that
this argument should be rejected. In its sentencing submissions, the Prosecution
said clearly that:

... factors used to determine the gravity of the offence may not also be
factors considered in aggravation of the crimes: double-counting is
impermissible.**®

The Trial Chamber in the Sentencing Judgement said at pa