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IL.

INTRODUCTION

. Pursuant to Rule 73 and Rule 48(B) of the Special Court Rules of Procedure and

Evidence (hereafter “the Rules”), the Prosecution hereby moves that the Accused
Sesay, Kallon, Brima, Gbao, Kamara and Kanu be jointly tried. The requested
joinder is in accordance with the language and spirit of Rule 48. It also serves the
interests of justice and does not deny the accused persons of any fundamental right.
Should the motion for joinder be granted, the Prosecution further moves that the
Trial Chamber order that a consolidated indictment be prepared as the indictment on

which the joint trial will proceed.

BACKGROUND

On 7 March 2003, Judge Bankole Thompson approved the indictments against
Accused Sesay, Kallon and Brima. On 16 April 2003, Judge Bankole Thompson
approved the indictment against Accused Gbao. On 28 May 2003, Judge Pierre
Boutet approved the indictment against Accused Kamara. On 16 September 2003,
Judge Pierre Boutet approved the indictment against Accused Kanu. The indictment
against each Accused charges the Accused with acts of terrorism, collective
punishments, extermination, murder, violence to life, health and physical or mental
well-being of persons, rape, sexual slavery, child conscription, enslavement, pillage,
attacks against humanitarian assistance workers or peacekeepers and taking of
hostages. The time period of the indictment against each Accused is between about

1 June 1997 and about 15 September 2000.

On 15 and 21 March 2003, Accused Sesay and Kallon each made an initial
appearance before Judge Benjamin M. Itoe. Accused Brima made his initial
appearance before Judge Itoe on 15, 17 and 21 March 2003. On 25 April 2003,
Accused Gbao made his initial appearance before Judge Bankole Thompson. On 4
June 2003, Accused Kamara made his initial appearance before Judge Pierre Boutet.
On 23 September 2003, Accused Kanu made his initial appearance also before

Judge Pierre Boutet.



LEET

Prosecutor Against Kamara, SCSL-2003-10-PT

4.

II1.

On 17 April 2003, the Prosecution transmitted to the Registry disclosure material for
Accused Kallon, Sesay and Brima, pursuant to Rule 66 (A)(i). On 26 May 2003, 2
June 2003 and 3 June 2003, Defence Counsels for Accused Kallon, Sesay and Brima
respectively received the disclosed material. On 26 May 2003, the Prosecution
transmitted to the Registry disclosure material pursuant to Rule 66(A)1) for
Accused Gbao. On 4 July 2003, the Prosecution transmitted to the Registry
disclosure materials pursuant to Rule 66 (A)(i) for Accused Kamara. On 24
September 2004, the Prosecution filed a motion for protective measures in the Kanu
case and a decision on the motion is pending. Disclosure pursuant to Rule 66(A)(i)

for Accused Kanu has therefore not yet been effectuated.

The Prosecution brings this motion seeking a joint trial of the Accused Sesay,

Kallon, Brima, Gbao, Kamara and Kanu.

THE LAW

Rule 48(B) of the Rules states that “[p]ersons who are separately indicted, accused
of the same or different crimes committed in the course of the same transaction, may

be tried together, with leave granted by the Trial Chamber pursuant to Rule 73”.

The term “transaction” is defined in Rule 2(A) as “[a] number of acts or omissions
whether occurring as one event or a number of events, at the same or different

locations and being part of a common scheme, strategy or plan.”

Rule 82(B) of the Rules provides that “[t]he Trial Chamber may order that persons
accused jointly under Rule 48 be tried separately if it considers it necessary in order
to avoid a conflict of interests that might cause serious prejudice to an accused, or to

protect the interests of justice”.

The provisions of Rule 48(B) and the definition of “transaction” contained in Rule
2(A) of the Rules of the Special Court are respectively identical to Rule 48bis and

Rule 2(A) of the Rules of Procedure and Evidence for the International Criminal



Prosecutor Against Kamara, SCSL-2003-10-PT L/’ 8 g
Tribunal for Rwanda (ICTR) as amended 23 May 2003. The definition of
transaction contained in Rule 2(A) of the Rules of the Special Court is also identical
to the definition of transaction contained in Rule 2(A) of the Rules of Procedure and
Evidence for the International Criminal Tribunal for Yugoslavia (ICTY) as amended
24 June 2003. The rule which provides for joinder at the ICTY, Rule 43, is also
similar in material respect to Rule 48(B) of the Rules of the Special Court.

10. Jurisprudence from the ICTY indicates that the “same transaction” in the context of
a joinder is defined within the meaning of Rule 2(A) of the ICTY Rules of
Procedure and Evidence and joinder requires proof that (a) there was a common
scheme or plan and (b) that the accused committed crimes in the course of it.  See
Prosecutor v. Kordic and Cerkez, IT-95-14/2-PT, Decision on Accused Mario

Cerkez’s Application for Separate Trial, 7 December 1998, paras. 8 and 10.

11. Consistent with the ICTY interpretation of “transaction”, recent jurisprudence from
the ICTR also requires proof that there was a common scheme or plan in order to
meet the “same transaction” requirement. See The Prosecutor v. Elizaphan
Ntakirutimana et al., ICTR-96-10-1, ICTR 96-17-T, Decision on the Prosecutor’s
Motion to Join the Indictments ICTR 96-10-I and ICTR-96-17-T, 22 February 2001,
para. 23.

12. Previous jurisprudence from the ICTR had established guidelines for determining
whether the “same transaction” requirement is met. These guidelines require proof
that the acts or omissions of the accused which are alleged to form the same
transaction satisfy the following:

1. be connected to material elements of a criminal act. For example, the acts of

the accused may be non-criminal/legal acts in furtherance of future criminal
acts;

2. the criminal acts which the acts of the accused are connected to must be
capable of specific determination in time and space; and

3. the criminal acts which the acts of the accused are connected to must
illustrate the existence of a common scheme, strategy or plan.

The Prosecutor v. Ntabakuze et al., ICTR-97-34-1, Decision on the Defence Motion
Requesting an Order for Separate Trials, 30 September 1998.
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In deciding whether a number of acts or events were committed in the course of the
same transaction, a Trial Chamber must base its determination upon the factual

allegations contained in the indictment. Id.

The trials of two or more accused may be joined in circumstances where they are
“sccused of identical crimes committed in the course of the same transaction within
the same time frame and in the same locations”. Prosecutor v Krajisnik, Prosecutor
v Plavsi}, IT-00-39-PT and IT-00-40-PT, Decision on Motion for J oinder, 23
February 2001, para. 4.

The decision to grant a motion for joinder is discretionary. See Rule 48(B). See
also The Prosecutor v. Bagosora, ICTR-96-7, Decision on the Prosecutor’s Motion
for Joinder, 29 June 2000, para.142. In exercising its discretion to grant a joinder
the Trial Chamber must weigh the overall interests of justice and the rights of the
individual accused. Id. The Trial Chamber should take into account a number of
factors, including those listed in Rule 82(B) of the Rules, as well as, inter alia, the
promotion of judicial economy, the avoidance of duplication of evidence and
minimizing hardship to the witnesses. Prosecutor v. Kvocka et al., 1T-98-30-T and

IT-95-4-PT, Decision on Prosecution Motion to Join Trials, 14 April 2000.

The rationale for joinder of offenders was aptly stated as follows:

[t]here are reasons of undoubted public interest why joint offences should be tried
jointly. Savings in expense and time are a factor of importance. It is also
desirable, and in the interests of transparent justice, that the same verdict and the
same treatment should be returned against all the persons jointly tried with respect
to the offences committed in the same transaction. It is also to avoid the
discrepancies and inconsistencies inevitable from the separate trial of joint
offenders. Hence, the principles of administration of criminal justice have always
accepted the practice of trying joint offenders irrespective of the attendant
inevitable minimum prejudices.

Prosecutor v. Delalic, Mucic and Delic, 1T-96-21-T, Decision on the Motion by
Defendant Delalic Requesting Procedures for Final Determination of the Charges

Against Him, 1 July 1998, para. 35.

The Prosecution is cognizant of the authority of the Special Court to develop its own

jurisprudence, free from a slavish and uncritical emulation of the principles and

H39
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18.

19.

20.

doctrines of the ad hoc tribunals. However, the Prosecution submits that the
extensive body of jurisprudence on the subject of joinder from the ad hoc tribunals
should serve as persuasive authority to the Court in that the requirements for joinder
are guided by legal principles which are not affected by the uniqueness of the
Special Court.

ARGUMENT

THE CIRCUMSTANCES OF THIS CASE MEET THE REQUIREMENTS FOR JOINDER

The Prosecution submits that the requirements for joinder under the Rules of the
Special Court are clearly met by the circumstances of this case. The crimes alleged
against the Accused Sesay, Brima, Kallon, Gbao, Kamara and Kanu are crimes
which formed part of a common scheme to gain effective control of the territory and

population of Sierra Leone, as alleged in each of their indictments.

The indictments against the Accused Sesay, Brima, Kallon, Gbao, Kamara and Kanu
are almost identical. The material facts alleged in all the indictments are the same,
except for personal particulars. The offences charged are exactly the same. Except
for the indictments against Kamara and Kanu, the time period and locations alleged
in the indictment against each Accused are the same. The indictments against
Accused Kamara and Accused Kanu contain two additional locations for Counts 3-
5, and one additional location for Counts 6-8, 9-10, 12 and 13, due to evidence
obtained from additional investigation. These locations are of equal relevance to the
indictments against the other Accused, and though not specifically mentioned in

those indictments are covered by the general language of the indictments.

Further, the Accused are commonly alleged to have been members of the senior
leadership of the Revolutionary United Front (RUF) and/or the Armed Forces
Revolutionary Council (AFRC), and of the RUF and AFRC alliance during the
relevant time period. Each Accused is alleged to be liable for the crimes charged, in
part, because of the individual authority and control derived from his participation in

a superior body, organization, or entity within the RUF or AFRC or the RUF/AF RC
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21.

22.

alliance, by virtue of having acted in concert with other senior leaders and/or
perpetrators in those factions, bodies, organizations, entities, and by virtue of
participating in a common criminal plan, purpose or design (joint criminal
enterprise) to secure effective control of the territory and population and resources

of the Republic of Sierra Leone.

In addition, the facts of this case also meet the guidelines for granting joinder
established by the ICTR jurisprudence and bear similarity with cases which have
qualified for joinder under these ICTR guidelines. For instance, in the
Nyiramahasuhuko case where the Prosecution sought a joint trial of six accused
persons who were commonly alleged to be officials in the government, who were
alleged to have participated in crimes during the same period of time and who were
alleged to have conspired with each other and participated in a national plan to
exterminate the civilian population, the Court held that the “same transaction”
requirement for a joinder had been met; the allegation that the accused persons held
official positions in the government was held to satisfy the first requirement; the
specification in the indictments of the dates and locations of the alleged crimes was
held to meet the second requirement; and the allegation that the accused persons
participated in a national plan to exterminate Tutsi members of the civilian
population was held to meet the third requirement. See The Prosecutor v.
Nyiramasuhuko et al, ICTR-97-21-], ICTR-97-29A and B-1, ICTR-96-15-T, ICTR-
96-8-T, Decision on the Prosecutor’s Motion for J oinder of Trials, 5 October 1999,
paras. 10-12.

In the instant case, the accused persons are all alleged to have been members of the
senior leadership of the RUF and/or AFRC, and of the RUF/AFRC alliance, thus
meeting the first requirement of the test. The indictments indicate that the alleged
crimes occurred between about 1 June 1997 and 15 September 2000 and in locations
such as Kono, Bo, Bombali and Kailahun Districts and Freetown, thus the alleged
crimes are determined in space and time. Finally, the indictments allege that each
Accused person shared a common plan, purpose or design (joint criminal enterprise)

with the AFRC and the RUF to gain political power and control over the territory of



Prosecutor Against Kamara, SCSL-2003-10-PT

B.

23.

24,

25.

26.

Sierra Leone and that the alleged crimes were actions within the joint criminal

enterprise, thus meeting the third requirement of a common scheme.

A JOINT TRIAL WOULD SERVE THE INTERESTS OF JUSTICE

The interests of justice are best served by trying together these five Accused. Given
the similarity in the facts of the case against each Accused, a joint trial would reduce
the risk of contradictions, inconsistencies or discrepancies in decisions rendered in
separate trials. See The Prosecutor v. Kayishema, ICTR-95-1-T, Decision on the
Joinder of the Accused and Setting the Date for Trial, 6 November 1996. There is a
fundamental and essential public interest in ensuring consistency in verdicts, and
nothing could be more destructive of the pursuit of justice than to have inconsistent
results in separate trials based on the same facts. Prosecutor v. Brdanin et al., IT-99-
36, Decision on Motions by Momir Talic for a Separate Trial and for Leave to file a

Reply, 9 March 2000, para. 31.

Separate trials could lead to other severe practical difficulties were the judgement ina
first trial to be appealed with subsequent trials yet to start or in progress. A situation
could arise where the same factual issues are being considered simultaneously by a
Trial Chamber and by the Appeals Chamber. Likewise, were Trial Chambers in
separate trials to reach different decisions on the same questions of law the weight to

attach to the decision from any one particular Trial Chamber could become an issue.

Further, as the indictments are identical, the majority of the evidence that will be
tendered by the Prosecution against each Accused will invariably overlap, and
typically be the same. If the trials are not joined the same evidence will be presented
multiple times in separate trials. A joint trial would avoid duplication of the

evidence. See Prosecutor v. Kvocka et al., supra.

One of the primary considerations for a joint trail should be the impact of separate
trials on witnesses. As stated, the criminal liability of each accused person was
incurred in part, by his individual participation in a joint criminal enterprise. The
Prosecutor therefore intends to lead essentially the same evidence against each

accused person, particularly the district-based evidence of crimes. Therefore, with the

L9
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27.

28.

29.

possible exception of strictly biographical witnesses, potentially all the witnesses,
numbering over 160, whose statements have been disclosed, could be called upon to
testify in all 6 trials should the Accused be tried separately. Clearly this is not an

efficient administration of justice.

Further, because the Prosecution witnesses to be called to testify are common to all
accused persons, should the accused persons be tried individually, these witnesses
would have to reappear on several occasions and give testimony on the same facts,
thus putting the witnesses under extreme mental suffering by having to recall and
explain some of the most painful experiences imaginable. Separate trials would
require these witnesses to relive their painful experiences multiple times, and would
also force them to disrupt their lives multiple times to provide the same evidence to
the Court. A joint trial will minimize re-traumatization of these victims and
witnesses and would better protect their mental and physical well-being. See
Kayishema, supra. Tt would also climinate the need for witnesses living outside of
Freetown, to make several journeys to Frectown, the seat of the Court, to give

testimony.

A joint trial would also alleviate concerns regarding the physical security of
witnesses related to their testimony. Despite measures granted by the Chamber in
accordance with the Rules, the Prosecution submits that the risk associated with a
single appearance before the Chamber can only be greater as the witness is forced to
reappear in separate trials. A joint trial lessens the likelihood of exposure of the
witnesses by eliminating the need for repeated contact, travel and absences from the

community. See Kvocka et al., supra. 1t would also reduce the overall time the

witnesses spend in the witness protection program.

The Prosecution further submits that a joint trial would most efficiently use scarce
Court resources. By nature international trials involve vast amount of human and
material resources. Given that the mandate of the Special Court is limited in
duration, time is also a limited resource, on which even a single trial will make

heavy demands, given the complexity of cases before the Special Court. Judicial
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31.
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economy is a factor to be considered in granting a motion for a joint trial of several

accused persons. See Kvocka et al., supra.

A JOINT TRIAL WOULD NOT DENY THE ACCUSED OF ANY FUNDAMENTAL RIGHT
In the present case, joinder is not precluded by Rule 82(B).

The Prosecution submits that a joint trial would not deprive any of these Accused of
any fundamental right that would otherwise be accorded in a separate trial nor of the
right to a fair trial guaranteed by Article 17 of the Statute of the Special Court.
Indeed, a joint trial would more fully protect each Accused’s right to be tried
without undue delay, as required by Article 17(4)(c). Currently, there is only one
Trial Chamber and the Prosecution understands that in the future there will be a
maximum of one additional Trial Chamber. Separate trials would therefore almost
certainly delay the trial of some of these Accused for an extended period of time.
Joinder, on the other hand, will result in a shorter and more consolidated overall

timetable.

In addition, the Prosecution submits that a joint trial of the Accused would not result
in a conflict of interest leading to serious prejudice to the Accused. Trials before the
Special Court will be held before professional judges, not before lay juries. The
risks of confusion of evidence associated with jury trials are deemed to be
minimized in a trial by professional judges who are “able to ponder independently
without prejudice to each and every case which will be brought before them”. See
The Prosecutor Against Augustine Gbao, SCSL-2003-09-1, Order on the Urgent
Request for Direction on the Time to Respond to and/or an Extension on Time for
the Filing of a Response to the Prosecution Motions, 16 May 2003, page 2. See also
Prosecutor v. Delalic, et al., IT-96-21-T, Decision on the Motion of the Prosecution
for the Admissibility of Evidence, 19 January 1998, para. 20, stating that “the trials
before the International Tribunal are conducted before professional judges, who by
virtue of their training and experience are able to consider each piece of evidence

which has been admitted and determine its appropriate weight.” Therefore, the Trial
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34.

35.

Chamber would be able to appropriately and impartially evaluate the evidence
adduced at trial, even in the context of potential conflicts of interest, such as
conflicting defences. The Prosecution submits that conflicts of interests of any kind
can be effectively dealt with by ensuring that each Accused is represented by

independent, competent counsel.

Finally, the Prosecution submits that joinder of cases would be consistent with the
evolving international jurisprudence, as reflected in decisions rendered by the

international ad hoc tribunals. See the decisions cited above.

The Prosecution submits that the interests of justice and the requirements for a fair
trial in accordance with Article 17 of the Statute are best served by a joint trial of

Accused Sesay, Brima, Kallon, Gbao, Kamara and Kanu in a joint trial.

CONCLUSION

For all the reasons discussed above, the Trial Chamber should grant the Prosecution
motion and order that the Accused Sesay, Brima, Kallon, Gbao, Kamara and Kanu
be jointly tried. The Prosecution further requests that the Trial Chamber order that a
single, consolidated indictment be prepared as the indictment on which the joint trial
shall proceed and further order the Registry to assign a new case number to the

consolidated indictment.

Done in Freetown on this 8" day of October 2003
For th Prosecutlon

c Co é Robert Petit
Chief of Prosecution Senior Trial Counsel

10
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Part I - GENERAL PROVISIONS

Rule 1: Entry into Force

These Rules of Procedure and Evidence as first amended on 7 March 2003, are applicable
pursuant to Article 14 of the Statute of the Special Court for Sierra Leone, and entered into

force on 12 April 2002.

Rule 2: Definitions

(A) In the Rules, unless the context otherwise requires, the following terms shall mean:

Accused: A person against whom one or more counts in an indictment have been

approved in accordance with Rule 47;

Agreement: The Agreement between the United Nations and the Government of
Sierra Leone on the Establishment of a Special Court for Sierra Leone signed in

Freetown on 16 January 2002;

Arrest: The act of apprehending and taking a suspect or an accused into custody;
Council of Judges: the Council of Judges as referred to in Rule 23;

Defence Office: The Office established by the Registrar for the purpose of ensuring
the rights of suspects and accused in accordance with the Statute and Rules of

Procedure and Evidence;

-
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The Deputy Prosecutor: The Deputy Prosecutor appointed pursuant to Article 3 of
the Agreement;

Designated Judge: a Judge designated for a certain period of time pursuant to Rule
28;

Detention Facility: the Detention Facility of the Special Court shall include all
premises where suspects or accused are detained in accordance with these Rules and
with the Rules of Detention;

Investigation: All activities undertaken by the Prosecutor under the Statute and the
Rules for the collection of information and evidence, whether before or after
approval of an indictment;

Management Committee: the Committee established pursuant to Article 7 of the
Agreement;

Party: The Prosecutor or the accused;

Principal Defender: The Principal Defender as appointed by the Registrar;

Pre-Hearing Judge: A Judge of the Appeals Chamber responsible for the pre-
hearing proceedings of an appeal as designated pursuant to Rule 109;

President: The President of the Special Court as referred to in Article 12 of the
Statute;

Prosecutor: The Prosecutor appointed pursuant to Article 3 of the Agreement;

Public Holiday: A Public Holiday shall be an official public holiday of the
Republic of Sierra Leone or of the United Nations;

Regulations: The provisions framed by the Prosecutor pursuant to Rule 37 (A) for
the purpose of directing the functions of the Office of the Prosecutor;

Rules: The Rules referred to in Rule 1;

Rules of Detention: Rules Governing the Detention of Persons Awaiting Trial or
Appeal or otherwise Detained by the Special Court;

Special Court: The Special Court for Sierra Leone established by the Agreement
between the United Nations and the Government of Sierra Leone of 16 January
2002 and consisting of the following organs: the Chambers, the Prosecutor and the
Registry;

Statute: The Statute of the Special Court annexed to the Agreement;

s
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(1) The Judge may, at the request of the Prosecutor, issue such orders and
warrants for the arrest, detention, surrender or transfer of persons, and any other
orders as may be required for the proceedings in accordance with these Rules.; and

(i)  The suspect shall have the status of an accused.

(I)  The dismissal of a count in an indictment shall not preclude the Prosecutor from
subsequently submitting an amended indictment including that count.

Rule 48: Joinder of Accused or Trials

(A)  Persons accused of the same or different crimes committed in the course of the same
transaction may be jointly indicted and tried.

(B)  Persons who are separately indicted, accused of the same or different crimes
committed in the course of the same transaction, may be tried together, with leave granted
by a Trial Chamber pursuant to Rule 73.

Rule 49: Joinder of Crimes

Two or more crimes may be joined in one indictment if the series of acts committed
together form the same transaction, and the said crimes were committed by the same
accused.

Rule 50: Amendment of Indictment

(A)  The Prosecutor may amend an indictment, without prior leave, at any time before its
approval, but thereafter, until the initial appearance of the accused pursuant to Rule 61,
only with leave of the Designated Judge who reviewed it but, in exceptional circumstances,
by leave of another Judge. At or after such initial appearance, an amendment of an
indictment may only be made by leave granted by a Trial Chamber pursuant to Rule 73. If
leave to amend is granted, Rule 47 (G) and Rule 52 apply to the amended indictment.

(B)  If the amended indictment includes new charges and the accused has already made
his initial appearance in accordance with Rule 61, a further appearance shall be held as
soon as practicable to enable the accused to enter a plea on the new charges.

(C)  The accused shall have a further period of fourteen days from the date of the initial
appearance on the new charges in which to file preliminary motions relating to the new
charges.

Rule 51: Withdrawal of Indictment

(A)  The Prosecutor may withdraw an indictment at any time before its approval
pursuant to Rule 47.

Rules of Procedure and Beidence amended in London on the 1" of August 2003 24
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(B) The Trial Chamber may order the removal of an accused from the proceedings and
continue the proceedings in his absence if he has persisted in disruptive conduct following
a warning that he may be removed. In the event of removal, where possible, provision
should be made for the accused to follow the proceedings by video link.

Rule 81: Records of Proceedings and Preservation of Evidence

(A) The Registrar shall cause to be made and preserve a full and accurate record of all
proceedings, including audio recordings, transcripts and, when deemed necessary by the
Trial Chamber, video recordings.

(B) The Trial Chamber may order the disclosure of all or part of the record of closed
proceedings when the reasons for ordering the non disclosure no longer exist.

(C) The Registrar shall retain and preserve all physical evidence offered during the
proceedings.

(D)  Photography, video-recording or audio-recording of the trial, otherwise than by the
Registry, may be authorised at the discretion of the Trial Chamber.

Section 2: Case Presentation
Rule 82: Joint and Separate Trials

(A) In joint trials, each accused shall be accorded the same rights as if he were being
tried separately.

(B)  The Trial Chamber may order that persons accused jointly under Rule 48 be tried
separately if it considers it necessary in order to avoid a conflict of interests that might
cause serious prejudice to an accused, or to protect the interests of justice.

Rule 83: Instruments of Restraint

Instruments of restraint, such as handcuffs, shall not be used except as a precaution against
escape during transfer or for security reasons, and shall be removed when the accused
appears before a Judge or a Chamber unless otherwise ordered by the Chamber.

Rule 84: Opening Statements
At the opening of his case, each party may make an opening statement confined to the

evidence he intends to present in support of his case. The Trial Chamber may limit the
length of those statements in the interests of justice.
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Rule 2
Definitions

(A) In the Rules, unless the context otherwise requires, the following terms shall mean:

Rules:
The Rules of Procedure and Evidence in force;

Statute:
The Statute of the Tribunal adopted by Security Council resolution 827 of 25 May 1993;

Tribunal:

The International Tribunal for the Prosecution of Persons Responsible for Serious Violations of International
Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991, established by Security
Council resolution 827 of 25 May 1993.

* %k %

Accused:
A person against whom one or more counts in an indictment have been confirmed in accordance with Rule 47;

Ad litem Judge:
A Judge appointed pursuant to Article 13 fer of the Statute;

Arrest:
The act of taking a suspect or an accused into custody pursuant to a warrant of arrest or under Rule 40;

Bureau:
A body composed of the President, the Vice-President and the Presiding Judges of the Trial Chambers;

Defence:
The accused, and/or the accused’s counsel;

Investigation:
All activities undertaken by the Prosecutor under the Statute and the Rules for the collection of information
and evidence, whether before or after an indictment is confirmed;

Parties:
The Prosecutor and the Defence;

Permanent Judge:
A Judge elected or appointed pursuant to Article 13 bis of the Statute;

President:
The President of the Tribunal;

Prosecutor:
The Prosecutor appointed pursuant to Article 16 of the Statute;

Regulations:
The provisions framed by the Prosecutor pursuant to Sub-rule 37 (A) for the purpose of directing the functions
of the Office of the Prosecutor;

State:
(1) A State Member or non-Member of the United Nations;
(i1) an entity recognised by the constitution of Bosnia and Herzegovina, namely, the Federation of Bosnia and

K.
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Herzegovina and the Republic Srpska; or
(ii1) a self-proclaimed entity de facto exercising governmental functions, whether recognised as a State or not;

Suspect:
A person concerning whom the Prosecutor possesses reliable information which tends to show that the person
may have committed a crime over which the Tribunal has jurisdiction;

Transaction:
A number of acts or omissions whether occurring as one event or a number of events, at the same or different
locations and being part of a common scheme, strategy or plan;

Victim:
A person against whom a crime over which the Tribunal has jurisdiction has allegedly been committed.

(B) In the Rules, the masculine shall include the feminine and the singular the plural, and vice-versa.
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Rule 48 7
Joinder of Accused

Persons accused of the same or different crimes committed in the course of the

same transaction may be jointly charged and
tried.
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Part One
GENERAL PROVISIONS

Rule 1: Entry into Force

These Rules of Procedure and Evidence, adopted pursuant to Article 14 of the Statute of
the Tribunal, shall come into force on 29 June 1995.

Rule 2: Definitions
(A) In the Rules, unless the context otherwise requires, the following terms shall mean:
Rules: The Rules referred to in Rule 1;

Statute: The Statute of the Tribunal adopted by Security Council resolution 955 of
8 November 1994;

Tribunal: The International Criminal Tribunal for the Prosecution of Persons Responsible
for Genocide and other Serious Violations of International Humanitarian Law Committed
in the Territory of Rwanda and Rwandan citizens responsible for Genocide and other such
violations committed in the territory of neighbouring States, between 1 January 1994 and
31 December 1994, established by Security Council resolution 955 of 8 November 1994,

Accused: A person against whom one or more counts in an indictment have been
confirmed in accordance with Rule 47;

Arrest: The act of apprehending and taking a suspect or an accused into custody pursuant
to a warrant of arrest or under Rule 40;

Bureau: A body composed of the President, the Vice-President and the more senior
Presiding Judge of the Trial Chambers;

Investigation: All activities undertaken by the Prosecutor under the Statute and the Rules
for the collection of information and evidence, whether before or after confirmation of an
indictment;

Transaction: A number of acts or omissions whether occurring as one event or a number of
events, at the same or different locations and being part of a common scheme, strategy or
plan;

Party: The Prosecutor or the accused;

President: The President of the Tribunal;

Prosecutor: The Prosecutor designated pursuant to Article 15 of the Statute;

Rules of Proc:du;g and Evidence 7
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Regulations: The provisions framed by the Prosecutor pursuant to Rule 37 (A) for the
purpose of directing the functions of the Office of the Prosecutor;

Suspect: A person concerning whom the Prosecutor possesses reliable information which
tends to show that he may have committed a crime over which the Tribunal has
jurisdiction;

Victim: A person against whom a crime over which the Tribunal has jurisdiction has
allegedly been committed.

(B) In the Rules, the masculine shall include the feminine and the singular the plural, and
vice-versa.

Rule 3: Languages

(A) The working languages of the Tribunal shall be English and French.
(B) The accused or suspect shall have the right to use his own language.

(C) Counsel for the accused may apply to a Judge or a Chamber for leave to use a
language other than the two working ones or the language of the accused. If such leave is
granted, the expenses of interpretation and translation shall be borne by the Tribunal to the
extent, if any, determined by the President, taking into account the rights of the Defence
and the interests of justice.

(D) Any other person appearing before the Tribunal, who does not have sufficient
knowledge of either of the two working languages, may use his own language.

(E) The Registrar shall make any necessary arrangements for interpretation and translation
of the working languages.

Rule 4: Sittings Away from the Seat of the Tribunal

A Chamber or a Judge may exercise their functions away from the Seat of the Tribunal, if
so authorized by the President in the interests of justice.

Rule 5: Non-Compliance with Rules

(A) Where an objection on the ground of non-compliance with the Rules or Regulations is
raised by a party at the earliest opportunity, the Trial Chamber shall grant relief, if it finds
that the alleged non-compliance is proved and that it has caused material prejudice to that

party.

(B) Where such an objection is raised otherwise than at the earliest opportunity, the Trial
Chamber may in its discretion grant relief, if it finds that the alleged non-compliance is
proved and that it has caused material prejudice to the objecting party.

Rules of Proc_:edire and Evidence 8
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Rule 48 bis: Joinder of Trials

Persons who are separately indicted, accused of the same or different crimes committed in
the course of the same transaction, may be tried together, with leave granted by a Trial
Chamber pursuant to Rule 73.

Rule 49: Joinder of Crimes

Two or more crimes may be joined in one indictment if the series of acts committed
together form the same transaction, and the said crimes were committed by the same
accused.

Rule 50: Amendment of Indictment

(A) The Prosecutor may amend an indictment, without prior leave, at any time before its
confirmation, but thereafter, until the initial appearance of the accused before a Trial
Chamber pursuant to Rule 62, only with leave of the Judge who confirmed it but, in
exceptional circumstances, by leave of a Judge assigned by the President. At or after such
initial appearance, an amendment of an indictment may only be made by leave granted by
a Trial Chamber pursuant to Rule 73. If leave to amend is granted, Rule 47 (G) and Rule
53 bis apply mutatis mutandis to the amended indictment.

(B) If the amended indictment includes new charges and the accused has already appeared
before a Trial Chamber in accordance with Rule 62, a further appearance shall be held as
soon as practicable to enable the accused to enter a plea on the new charges.

(C) The accused shall have a further period of thirty days in which to file preliminary
motions pursuant to Rule 72 in respect of the new charges.

Rule 51: Withdrawal of Indictment

(A) The Prosecutor may withdraw an indictment, without prior leave, at any time before
its confirmation, but thereafter, until the initial appearance of the accused before a Trial
Chamber pursuant to Rule 62, only with leave of the Judge who confirmed it but, in
exceptional circumstances, by leave of a Judge assigned by the President. At or after such
initial appearance an indictment may only be withdrawn by leave granted by a Trial
Chamber pursuant to Rule 73.

(B) The withdrawal of the indictment shall be promptly notified to the suspect or the
accused and to the counsel of the suspect or accused.

Rule 52: Public Character of Indictment

Subject to Rule 53, upon confirmation by a Judge of a Trial Chamber, the indictment shall
be made public.

Rules of Procedu<re and Evidence 28
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IN THE TRIAL CHAMBER

Before: Judge Richard May, Presiding

Judge Mohamed Bennouna

Judge Patrick Robinson

Registrar: Mrs. Dorothee de Sampayo Garrido-Nijgh

Decision of: 7 December 1998

PROSECUTOR
V.

DARIO KORDIC
MARIO CERKEZ

DECISION ON ACCUSED MARIO CERKEZ’S
APPLICATION FOR SEPARATE TRIAL

The Office of the Prosecutor

Mr. Geoffrey Nice
Ms. Susan Somers
Mr. Patrick Lopez-Terres
Mr. Kenneth Scott

Defence Counsel

Mr. Mitko Naumovski, Mr. David F. Geneson, and Mr. Turner T. Smith, Jr.,
for Dario Kordic .
Mr. Bozidar Kovacic, for Mario Cerkez

I. INTRODUCTION

1. Pending before this Trial Chamber of the International Criminal Tribunal for the former Yugoslavia
("the International Tribunal) is the "Accused Mario Cerkez’s Application for a Separate Trial" filed by
Defence Counsel for Mario Cerkez ("the Defence") on 23 July 1998 ("the Application"). On 18 August
1998 the Office of the Prosecutor ("the Prosecution”) filed a Response ("the Response"). The Defence
filed a Reply on 31 August 1998 ("the Reply™).
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This motion was originally filed before Trial Chamber L, consisting of Judge Claude Jorda, Presiding,
Judge Fouad Riad, and Judge Almiro Rodrigues. Oral argument on the motion was presented at a closed
session status conference on 2 September 1998: the transcript was made available to this Trial Chamber
and was considered in reaching this decision.

On 17 November 1998, by an Order of the President of the International Tribunal, Gabrielle Kirk
McDonald, this case was assigned to the current Trial Chamber, composed of Judge Richard May,
Presiding, Judge Mohamed Bennouna, and J udge Patrick Robinson. A closed session status conference
was held on 26 November 1998 before J udge Richard May and Judge Mohamed Bennouna, Judge
Robinson being unavoidably absent.

THE TRIAL CHAMBER, HAVING CONSIDERED the written submissions and oral arguments of
the parties,

HEREBY ISSUES ITS WRITTEN DECISION.

II. SUBMISSIONS

2. The Application for a separate trial is based on the general grounds: (a) that the Prosecution has not
sufficiently alleged that the acts of the defendants were part of the same transaction under Rule 48 of the
Rules of Procedure and Evidence of the International Tribunal ("the Rules"); and (b) that a joint trial
will not lead to efficiency and may lead to delay and prejudice to the accused.

3. In amplification of this argument the Defence submits that no facts are alleged which support the
existence of a common "scheme, strategy or plan"; these words connote some form of agreement or
close coordination between the actors. Such a definition is consistent with domestic laws of conspiracy
and Article 187 of the Criminal Code of Croatia. There is no allegation that Dario Kordic and Mario
Cerkez were associated through such an agreement or close coordination, nor is there an allegation that
Mario Cerkez was under the command of Dario Kordic; in fact, it is alleged that Mario Cerkez was
under the command of Tihomir Blaskic. The mere allegation is that Dario Kordic and Mario Cerkez
were both members of the Croatian Defence Council ("HVO") and strove to further its aims and
objectives. Shared political affiliation is wholly inadequate to allege the existence of a common
"scheme, strategy or plan".

4. The Defence further argues that the Trial Chamber should order severance in the interests of Justice,
under Rule 82 (B). The subject-matter of the trials of Dario Kordic and Mario Cerkez involves little
overlap. The Prosecution evidence differs in regard to each accused. Whereas Dario Kordic is charged
as a high-ranking political and military leader, Mario Cerkez is charged merely as an HVO Brigade
commander in a single municipality involved in small-scale and local operational decisions. (Dario
Kordic is charged with offences in a wider geographical area and over a greater length of time: 28
months as opposed to 16 in the case of Mario Cerkez). Trying both together would result in a
significantly longer trial. Evidence brought against Dario Kordic could have a negative spill-over effect
and unfairly magnify the responsibilities and activities of Mario Cerkez. For all these reasons, the
Defence requests a separate trial for Mario Cerkez.

5. The Prosecution argues that the Trial Chamber should deny the Defence request for the following
reasons:

Es

http://www.un.org/icty/kordic/trialc/decision-e/ 81207ST56343 htm 17/06/2003



Decision on Accused Mario Cerkez's Application for Separate Trial Page 3 of 5
—
S

a. The crimes alleged were a part of a common scheme, strategy or plan, i.e., "to attack the Muslim
civilian population in the . . . Lasva Valley . . . generally and specifically . . . in Vitez and
Busovaca and . . . Zenica";

b. the confirming Judge recognised that the accused were properly joined and that the case was
appropriate for joint trial;

c. the allegations in the indictment reveal that the culpability of Dario Kordic and that of Mario
Cerkez arise out of the same plan or series of events, i.e., a campaign of persecution and ethnic
cleansing;

d. asan HVO commander, Mario Cerkez implemented the HVO goals and objectives and took part
in the persecution campaign, whereas Dario Kordic played a central role in developing and
executing the campaign;

e. there is no need for accused who are part of a plan to be in direct communication with each other;
this would run counter to parallel jurisprudence from domestic jurisdictions on the law of
conspiracy. The essential requirement is that a plan existed and criminal acts were performed
pursuant to it. No matter how small the part of the accused, he is still part of the plan and should
be tried together with those whose culpability also arises from the plan;

f. itisin the interests of justice that there should be a joint trial; the interests of justice do not relate
merely to the accused, but to the administration of justice, which includes the interests of the
International Tribunal and of the Prosecution;

g. witnesses called in previous trials may not be willing to give evidence if called twice and, in any
event, there is greater hardship in giving evidence several times.

III. APPLICABLE LAW
6. Rule 48 deals with joinder of accused:

Persons accused of the same or different crimes committed in the course of the same
transaction may be jointly charged and tried.

For example, in a Decision on 15 May 1998 in Prosecutor v. Kupreskic et al1, Trial Chamber II ruled
that the crimes charged in the indictment against six co-accused "consist of the attack on the Muslim
population of Ahmici . . ., and are thus part of the same transaction”.

7. In a Decision on Motions for Separate Trial in Prosecutor v. Delalic et al %, filed 25 September 1996,
Trial Chamber II held that Rule 48 was to be read in the light of the definition of "transaction" in Rule 2,
as well as Rule 82 (B). Rule 2 reads:

Transaction: A number of acts or omissions whether occurring as one event or a number of
events, at the same or different locations and being part of a common scheme, strategy or
plan.

Rule 82 (B) states:

The Trial Chamber may order that persons accused jointly under Rule 48 be tried separately
if it considers it necessary in order to avoid a conflict of interests that might cause serious
prejudice to an accused, or to protect the interests of Justice.
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8. The accused are properly joined in the same indictment since they are accused of crimes committed in
the course of the same transaction under Rule 48, i.e., a number of acts occurring as a number of events
at different locations and being part of a common strategy or plan (Rule 2). The alleged common
scheme, strategy or plan is set out in the indictment, i.e., to control various municipalities and territories
by means of the ethnic cleansing or subjugation of the Muslim population in a campaign of persecution
from about November 1991 to approximately March 1994 (Amended Indictment, filed 2 October 1998,
paras. 24-35).

IV. ANALYSIS

9. The alleged crimes of the accused Mario Cerkez in pursuance of the above plan are also set out in the
indictment. His alleged role was to implement as an HVO commander by military means the above
campaign which his co-accused Dario Kordic allegedly had a central role in developing and executing
(Amended Indictment, paras. 25-27).

10. To justify joinder what has to be proved is that (a) there was a common scheme or plan, and (b) that
the accused committed crimes during the course of it. It does not matter what part the particular accused
played provided that he participated in a common plan. It is not necessary to prove a conspiracy between
the accused in the sense of direct coordination or agreement. The transaction referred to in Rule 48 does
not reflect the law of conspiracy found in some national jurisdictions.

11. The fact that evidence will be brought relating to one accused (and not to another) is a common
feature of joint trials. On the basis of the submissions and the allegations in the indictment the Trial
Chamber is of the view that this in itself will not cause serious prejudice to Mario Cerkez. Separate trials
would probably have to be held consecutively and would therefore take considerably longer than a joint
trial. If the accused were tried separately, it is likely that the trial of the first accused would substantially
delay the trial of the second accused. The Trial Chamber does not consider, on the basis of the
submissions of the accused and the allegations in the indictment, that there is a conflict of interests.
Accordingly, no risk of serious prejudice arises as might cause a Trial Chamber to order separate trials
under Rule 82 (B); nor do the interests of justice require separate trials. Indeed, the Trial Chamber
considers that it is in the interests of justice, of which judicial economy in the administration of justice
under the Statute of the Tribunal is an element, that these accused, charged as they are with offences
arising from the same course of conduct, should be tried together.

12. The Trial Chamber is reinforced in its view that separate trials are not necessary in this case by the

fact that the confirming Judge did not question the appropriateness of joint trials and confirmed the
current joint indictment.

V. DISPOSITION
For the foregoing reasons
PURSUANT TO Rule 48 and Rule 82 (B) of the Rules,

THE TRIAL CHAMBER REFUSES the Application of the accused Mario Cerkez for a separate trial.
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Done in English and French, the English text being authoritative.

Richard May

Presiding Judge

Dated this seventh day of December 1998
At The Hague

The Netherlands

[Seal of the Tribunal]

1. Decision on Defence Motions for Separate Trials, Prosecutor v. Kupreskic et al., Case No. IT-95-16-PT, T. Ch. II, 15 May
1998.

2. Decision on Motions for Separate Trial Filed by the Accused Zejnil Delalic and the Accused Zdravko Mucic, Prosecutor v.
Delalic et al., Case No. IT-96-21-T, T. Ch. II, 25 Sept. 1996.
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TRIAL CHAMBER I
Original: English

Before:

Judge Asoka de Zoysa Gunawardana, Presiding
Judge Navanethem Pillay

Judge Erik Mose

Registry: Ms Aminatta N’gum
Date of Decision: 22 February 2001

THE PROSECUTOR
v.
ELIZAPHAN NTAKIRUTIMANA
GERARD NTAKIRUTIMANA
CHARLES SIKUBWABO

ICTR-96-10-1
ICTR 96-17-T

DECISION ON THE PROSECUTOR’S MOTION TO JOIN THE INDICTMENTS ICTR 96-10-1
and ICTR 96-17-T

Office of the Prosecutor:
Ms Carla Del Ponte
Mr Charles Adeogun-Phillips

Counsel for the Elizaphan Ntakirutimana:
Mr Ramsey Clark

Counsel for the Gerard Ntakirutimana:
Mr Edward Medvene

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (hereinafter the "Tribunal")

SITTING as Trial Chamber I, composed of Judge Asoka de Zoysa Gunawardana, Presiding, Judge
Navanethem Pillay and Judge Erik M@se;

B
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CONSIDERING the indictment, ICTR-96-10-I, as amended on 27 March 2000 and on 6 October 2000,
in the case of Prosecutor v. Elizaphan Ntakirutimana, Gerard Ntakirutimana, and Charles Sikubwabo
(hereinafter "the Mugonero indictment");

CONSIDERING the indictment, ICTR-96-17-T, as amended on 7 July 1998, in the case of Prosecutor
v. Elizaphan Ntakirutimana, and Gerard Ntakirutimana (hereinafter "the Bisesero indictment");

CONSIDERING the Prosecution’s oral motion, argued on 2 November 2000, to join the indictments
ICTR-96-10-I and ICTR-96-17-T, pursuant to Rule 48bis of the Rules of Procedure and Evidence
(hereinafter "the Rules");

CONSIDERING the brief in opposition filed jointly by the Defence for Elizaphan Ntakirutimana and
Gerard Ntakirutimana, on 8 December 2000;

NOTING that counsel did not appear for Charles Sikubwabo, who is still at large;
THE Trial Chamber hereby decides the motion.

THE FACTS

1. The Mugonero indictment, ICTR-96-10-1, charges Elizaphan Ntakirutimana, Gerard
Ntakirutimana, and Charles Sikubwabo for events that occurred at the Mugonero Church Complex,
Gishyita Commune, Kibuye, on or about 16 April 1994. Elizaphan Ntakirutimana and Gerard
Ntakirutimana are also charged jointly in the Bisesero indictment, ICTR-96-17-T, for events that
occurred in the area of Bisesero, Kibuye, in April to June 1994. Charles Sikubwabo, who is still at
large, is charged, along with others, in another separate indictment, ICTR-95-1-1, for events that
occurred in the area of Bisesero, and at Mubuga Church, Kibuye, in April to June 1994,

THE MOTION

2. On 2 November 2000 the Prosecution orally requested leave to join the Mugonero and Bisesero
indictments, pursuant to Rule 48bis. The Prosecution submitted that the Motion is well founded under
the common law 'same transaction' test and civil law test of "connexité". According to the Prosecution,
joinder of the two indictments is well founded since the offences in both sites were committed in
furtherance of a common scheme or plan and, therefore, a common transaction in relation to the alleged
massacres in Mugonero and Bisesero can be inferred. The joinder would enable the Prosecution to lead
the whole of the evidence, available against the accused, in regard to their culpability in respect of the
alleged genocide.

3. The Defence asked the Trial Chamber to deny the motion.

DELIBERATIONS

Preliminary Matters

The application of Rule 48bis in light of Rule 6(C)

4. The Defence submitted that the application of Rule 48bis to join the Mugonero and Bisesero

indictments is prevented under Rule 6(C), since such a joinder would prejudice the rights of the
accused. Rule 6(C) states, "An amendment shall enter into force immediately, but shall not operate to

-
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prejudice the rights of the accused in any pending case."

5. Rule 48bis, upon which the Prosecution relied in the present motion, was adopted during the
Sixth Plenary Session, held from 31 May to 4 June 1999. Cases ICTR 96-10-I and [CTR-96-17-T, were
pending cases at that time. Therefore, the Trial Chamber must consider whether the application of Rule
48bis prejudices the rights of the accused at the time when the motion was filed.

6. The Defence submitted that an application of the Rule 48bis would prejudice the accused
because, without it, the Prosecution has no other basis on which to seek joinder. The Chamber recalls
that Rule 48bis is merely a clarification of Rule 48, see Prosecutor v Natagerura and Prosecutor v
Bagambiki, Imanishimwe and Munyakazi, (Decision on Prosecutor's Motion for Joinder, dated 11
October 1999, at para 27), wherein Trial Chamber I1I stated "[a]t the 1999 Plenary Session, the Tribunal
added Rule 48bis to the Rules. This was merely a clarification of Rule 48." The Chamber is of the view
that Rule 48bis did not create a new means by which to seek joinder. Therefore, no prejudice would be
caused to the accused on the ground that the Prosecution would have no other basis on which to seek
joinder. Nevertheless the Chamber will discuss the issue of prejudice on the other grounds raised by the
Defence. In order to establish prejudice under Rule 6(C), the Defence must demonstrate a specific
prejudice to the rights of the accused, at the time when the motion was filed, due to the application of
Rule 48bis. Since the application for joinder of the two trials was made subsequent to the adoption of
Rule 48bis, the Rules relevant at the time of the application would apply.

7. The Defence submitted that much of the evidence that will be used by the Prosecution in support
of the Bisesero indictment will not be relevant to a determination of guilt or innocence under the
Mugonero indictment. Further that the Bisesero indictment contains a much broader conspiracy than the
Mugonero indictment. According to the Defence, these factors may adversely prejudice the evidence in
respect of the Mugonero indictment. In this regard, the Chamber notes that the procedure followed by
the ICTR is not a jury trial system and that the safeguards from evidential prejudice employed in jury
trials, are not necessarily required in cases where professional judges are adjudicating the facts. In
Prosecutor v. Delalic, et al 1T-96-1-T (Decision on the Motion of the Prosecution for the Admissibility
of Evidence, 19 January 1998) the Trial Chamber stated that:

"(...) the trials before the International Tribunal are conducted before professional judges, who by virtue of
their training and experience are able to consider each piece of evidence which has been admitted and
determine its appropriate weight."

The Chamber agrees with the said approach articulated by the Chamber in Prosecutor v. Delalic, et al,
and does not find that the rights of the accused will be prejudiced for the reasons stated above, if the two
indictments are tried together.

8. The Defence further submitted that proceedings on both indictments in a single trial would force
the accused to offer two separate defences and, therefore, prejudices the ability of the accused to offer a
coherent defence. The Chamber does not accept that, having to defend allegations relating to Mugonero
and Bisesero in one trial would affect the ability of the accused to offer a coherent Defence. The
strength of the defence on each indictment will depend on the probity of the evidence.

9. For the above reasons, the Trial Chamber is of the view that the accused will not suffer prejudice

due to the application of Rule 48bis in the present motion. Therefore, Rule 48bis may be applied to the
present case.

Law of the case, estoppel and/or res judicata

s
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10.  The Defence further submitted that the Chamber has already ruled that the acts allegedly
committed at the Mugonero Complex and at Bisesero should not be treated as being committed as part
of the same transaction. The Prosecution has not offered any new justifications for the proposed
joinder. Thus, according to the Defence, the Chamber is barred by the 'law of the case', by estoppel
and/or by res judicata, from ruling on this matter again.

11.  The Chamber notes that the determination of 'same transaction', for the purposes of joinder, is a
factual issue. As such, if a Chamber has already determined the factual issue, even if such determination
was in pursuit of a different application or a different Rule, then the Chamber will not revisit the issue
again, subject to fresh grounds being argued. Therefore, the question for the Chamber in the instant
case, is whether the matter has already been determined.

12, The Defence contended that the matter was determined in 1997, by Trial Chamber I, in
Prosecutor v. Kayishema, et al, in its Decision on the Motion of the Prosecutor to Sever, and to Joinina
Superseding Indictment and to Amend the Superseding Indictment, dated 27 March 1997. In that
instance, the Prosecution had requested joinder of accused; namely, Gerard Ntakirutimana (in relation to
the Mugonero and Bisesero indictments) with Clement Kayishema and Obed Ruzindana, on the ground
that all three accused had committed acts in the course of the same transaction, in Kibuye Prefecture.
Trial Chamber I in that case rejected the application on the basis that the same transaction test had not
been satisfied.[1]

13, The Chamber is of the view that, the decision of 27 March 1997 is not dispositive of the factual
issue currently before this Chamber. That decision addressed the issue of same transaction in the
context of Kibuye generally, and determined whether Gerard Ntakirutimana, Clement Kayishema and
Obed Ruzindana acted in concert, or participated in a common scheme in Kibuye. However, in the
present case the issue is quite different; namely, whether the alleged acts of Gerard and Elizaphan
Ntakirutimana at the Mugonero Complex were part of the same transaction as their alleged acts in
Bisesero.

14.  The Defence further contended that the issue has already been determined by the Chamber in the
present case, in its decision, dated 6 October 2000, on the Prosecutor's Request for Leave to File an
Amended Indictment. In that instance, the Prosecution had requested amendments to the Mugonero
indictment, inter alia, to consolidate the factual allegations and incorporate the charges contained in the
Bisesero indictment and in the indictment ICTR-95-1-1, into the Mugonero indictment. In its response,
the Defence submitted that despite the motion being moved under the Rules governing amendment of an
indictment, the Prosecution's request was, in fact, a request for joinder. Consequently, the Defence
added, the Prosecution must show that the acts to be joined were committed in the course of the same
transaction, which it has failed to do. Inits decision of 6 October 2000, the Chamber denied the
Prosecution's request to consolidate the said factual allegations and charges in the three indictments, into
the Mugonero indictment. The Defence now argues that, in its decision of 6 October 2000, the Chamber
implicitly ruled that the alleged acts of Gerard and Elizaphan Ntakirutimana at Mugonero and in
Bisesero, were not committed as part of the same transaction.

15. The Chamber does not accept the above submission by the Defence. In its motion for leave to
file an amended indictment, dated 7 April 2000, the Prosecution requested, inter alia, to consolidate the
factual allegations and incorporate the charges contained in two other confirmed indictments into the
Mugonero indictment. In support of its motion to amend, the Prosecution stated that the amendments
were necessary to reflect the totality of the accused's conduct, because the evidence implicates the
accused, together with others, in a broad conspiracy at a national level. At no time did the Prosecution
make the argument that the said acts were committed as part of the same transaction. Furthermore, the
said motion to amend requested consolidation of matters from a third indictment, ICTR-95-1-1,

B
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containing specific acts and a separate conspiracy, that are not part of the present motion for joinder.

The Chamber dismissed the motion to amend having considered all the matters raised in the

Prosecution's motion and in the Defence's response thereto. Nowhere in its decision of 6 October 2000,

did the Chamber hold that the alleged acts of the accused, pursuant to the Mugonero and Bisesero
indictments, were not committed in furtherance of the same transaction.

16. Therefore, the Chamber is of the view that the Chamber is bound to consider the question
whether the acts alleged to have been committed by the accused in Mugonero and Bisesero were part of
the same transaction.

Legal basis for joinder
The rules and jurisprudence

17.  According to Rule 48bis, The Prosecutor may join confirmed indictments of persons accused of
the same or different crimes committed in the course of the same transaction, for purpose of a joint trial,
with leave granted by a Trial Chamber, pursuant to Rule 73. The criteria envisaged there for a joint trial
is that the offences should have been committed in the course of the same transaction. Rule 2 defines
the term "transaction” as "a number of acts or omissions whether occurring as one event or a number of
events at the same or different locations and being part of a common scheme, strategy or plan." In
Prosecutor v. Kayishema, Ntakirutimana and Ruzindana, Case ICTR-95-1-T, (Decision on the Motion
of the Prosecutor to Sever, to Join in a Superseding Indictment, and to Amend the Superseding
Indictment, 27 March 1997), Trial Chamber I held that:

Involvement in a same transaction must be connected to specific material elements which demonstrate on the
one hand the existence of an offence, of a criminal act which is objectively punishable and specifically
determined in time and space, and on the other hand prove the existence of a common scheme, strategy or
plan, and that the accused therefore acted together and in concert.

18, In Prosecutor v. Ntabakuze, Kabiligi, Case ICTR-97-34-1, at p. 2 (Decision on the Defence
Motion Requesting an Order for Separate Trials, 30 September 1998), Trial Chamber II considered the
issue of joinder under Rule 48 and quoted the above passage from the decision in Kayishema. The Trial
Chamber stated:

The above interpretation has created argument as to whether the acts or omissions which are alleged to form
the same transaction necessary for joinder ("acts of the accused") must be criminal/illegal in themselves or not.
This Trial Chamber is of the opinion that the acts of the accused need not be criminal/illegal in themselves.
However, the acts of the accused should satisfy the following:

1. Be connected to material elements of a criminal act. For example the acts of the accused may be non-
criminal/legal acts in furtherance of future criminal acts;

2. The criminal acts which the acts of the accused are connected to must be capable of specific determination
in time and space, and;

3. The criminal acts which the acts of the accused are connected to must illustrate the existence of a common
scheme, strategy or plan.

Trial Chamber II further stated (at p. 2) that "these guidelines are not intended to be a rigid
insurmountable three prong test." The above mentioned guidelines have been followed by the Tribunal
in several decisions on joinder.

et
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19.  In the present case, the Prosecution submitted that many of those who survived the massacre at
the Mugonero Complex in April 1994 (i.e. the acts charged in the Mugonero indictment) fled to an area
known as Bisesero where, throughout April to June 1994, they were pursued and again attacked by the
accused (i.e. the acts charged in the Bisesero indictment). According to the Prosecution, the accused
were instrumental in the plan to kill the Tutsi at the Mugonero Complex, which plan continued in
Bisesero.

Same transaction

20.  The Defence argued that the Prosecution has failed to show that the accused acted in the course
of the same transaction. The Defence pointed out that the attack at Mugonero took place on a single day
in a specific place, whereas the attacks in Bisesero were conducted over a long period, in a large area.
Further that only a small percentage of the survivors from the Mugonero attack fled to Bisesero and
there is no allegation that, in Bisesero, the accused targeted those survivors in particular rather than the
Tutsi as a whole. According to the Defence, the attacks in Bisesero involved defendants who were not
involved in the Mugonero attack; the Mugonero attack allegedly being conducted by Church officials,
compared to political figures in Bisesero. The Defence noted that the Prosecution has charged Dr
Ntakirutimana with superior responsibility in relation to the attack at Mugonero but not in relation to
those at Bisesero. Thus, according to the Defence, there was no common scheme, strategy or plan to
cormnect the alleged acts at Mugonero and Bisesero.

21, The Chamber is of the view that the acts of the accused may form part of the same transaction
notwithstanding that they were carried out in different areas and over different periods, providing that
there is a sufficient nexus between the acts committed in the two areas. In the instant case, the
Prosecution's allegation that the accused formed a strategy or plan to kill the Tutsi who had gathered at
the Mugonero Complex up to 16 April 1994 and, in furtherance of this strategy or plan, pursued some of
the survivors to Bisesero, is reflected in the indictments. The concise statement of facts in the
Mugonero indictment details the allegations concerning the attack at the Mugonero Complex. The said
indictment alleges specifically "[d]uring the months that followed the attack on the Complex, Elizaphan
Ntakirutimana, Gerard Ntakirutimana & Charles Sikubwabo, searched for an [sic] attacked Tutsi
survivors and others . .. ." Similarly, the Bisesero indictment details the allegations concerning the
events at the Mugonero Complex and goes on to allege "[m]any of those who survived the massacre at
Mugonero Complex fled to the surrounding areas, one of which was the area known as Bisesero." The
Bisesero indictment then goes on to detail the allegations in the area of Bisesero. Thus, under each
separate indictment, the Prosecution has alleged in relation to the accused that the acts committed at the
Mugonero Complex were closely linked to the acts that followed in the area of Bisesero.

29 The Prosecution submitted that the evidence supports the allegations already stated in the
indictments. In this regard the Prosecution asserted that its witnesses would testify that the
Ntakirutimanas actively pursued refugees from the Mugonero Complex to a church in Bisesero where
they had fled. According to the Prosecution, 16 of the 18 witnesses are common to both indictments,
being survivors of the Mugonero Complex massacre who had fled to a church in Bisesero.

23.  The Defence argued that the acts committed at Mugonero and Bisesero varied with regard to the
victims (only a percentage of the survivors from the Mugonero massacre fled to Bisesero and, in
Bisesero, the accused allegedly attacked refugees who had not fled from Mugonero); the fact that Dr
Ntakirutimana is charged as a superior at Mugonero but not at Bisesero; and, the fact that a larger
number of defendants, with political rather Church backgrounds, were involved in Bisesero. The
Chamber notes that to satisfy the requirement of 'same transaction’ for the purposes of joinder, the
Prosecution must show that there exists a common scheme, strategy or plan. There is no requirement
that the scheme, strategy or plan be identical. A strategy or plan may change, or be adapted, but so long

S
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as it remains common in nature and purpose it will satisfy the requirements of Rule 48bis. Considering
the circumstances of the events in Kibuye in 1994, variations in strategy or plan between crime sites
were not unlikely, particularly when the acts are alleged to have occurred in a large area and over a long
period, such as those in Bisesero. It is appropriate for the Chamber to apply a definition of same
transaction that is flexible enough to suit the reality of the events, and which does not serve to artificially
separate evidence that should properly be considered together. Therefore, the Chamber finds that the
variations, cited by the Defence, between the alleged crimes committed at the Mugonero Complex and
at Bisesero, do not negate the assertion that they were committed as part of the same transaction.

24. Having considered the allegations outlined in the two indictments, along with the submissions of
the parties, the Trial Chamber is of the view that the acts, as alleged under the Mugonero and Bisesero
indictments, were part of a common scheme, strategy or plan, committed in the course of the same
transaction.

The interests of justice

25. The decision whether to grant joinder lies within the discretion of the Tribunal. In the exercise
of its discretion, the Chamber has weighed the overall interests of justice with the rights of the accused.

26. The Defence argued that joinder would result in prejudice to the accused and is unfair since the
Ntakirutimanas are Church officials, rather than those who are charged or have already been found to
have committed genocide in the area of Bisesero, who were political figures. The Defence submitted
that joint trials would thus lead to prejudice of the evidence in the trial under the Mugonero indictment.
The Chamber is not convinced that the accused would suffer prejudice for this reason. As stated above,
the ICTR's procedure, which utilises professional Judges rather than a lay jury, is able to address any
potential evidential prejudice during its determination of evidence.

27. The Chamber is of the view that in the present case, a joinder of the Mugonero and Bisesero
indictments would enable the parties to make a more consistent and detailed presentation of evidence. It
would also allow for better protection for the witnesses by limiting their travel to the Tribunal. This 1s
particularly true since 16 out of a total of 18 Prosecution witnesses, will be common.

28.  The Trial Chamber is of the opinion that joinder would not infringe the right of the accused to
trial without undue delay as laid down in Article 20 (4)(c) of the Statute.

FOR ALL THE ABOVE REASONS
THE TRIBUNAL

Grants the Prosecutor’s request for leave to join the indictments ICTR-96-10-I and ICTR 96-17-T.

Done this 22nd day of February 2001

Asoka de Zoysa Gunawardana Erik Mgse Navanethem Pillay
Presiding Judge Judge Judge
sl
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[1] In doing so, the Chamber pointed out that, "of the five massacre sites at issue in the motion, only one, in reality, that of

Bisesero, is allegedly common to all three accused for massacres allegedly committed over a period of four months, from
April to July 1994; this does not demonstrate in any way that during this entire period, the accused acted in concert, or even

participated in a common scheme."
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PROSECUTION AUTHORITIES

6. The Prosecutor v. Ntabakuze et al., ICTR-97-34-1, Decision on the Defence
Motion Requesting an Order for Separate Trials, 30 September 1998.
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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal™)

SITTING as Trial Chamber II, composed of Judge William H. Sekule, Presiding, Judge Yakov A.
Ostrovsky and Judge Tafazzal H. Khan (the “Trial Chamber”);

CONSIDERING THAT a joint indictment was issued against Aloys Ntabakuze and Gratien Kabi ligi
and confirmed on 15 October 1997, by Judge Aspegren, pursuant to rule 47 of the Rules, on the basis
that there was sufficient evidence to provide reasonable grounds for indicting them for Genocide,
Crimes Against Humanity, Complicity in Genocide, Violations of Article 3 Common to the 1949
Geneva Conventions and the Additional Protocol II of 1977 thereto, as alleged in the indictment;

BEING SEIZED NOW OF defence Motions filed on 23 February 1998, based on rule 72 of the
Rules of Procedure and Evidence (“the Rules”) requesting the Trial Chamber to order for the
separation of trials;

CONSIDERING THAT on 11 May 1998, the Prosecution filed a consolidated reply in which it
responded on the issue of separate trials for both Aloys Ntabakuze and Gratien Kabili gi;

TAKING INTO CONSIDERATION the provisions of rules 48 and 82(B) of the Rules which address
the issues of joinder of accused and separation of trials respectively;

HAVING HEARD the arguments of the parties on 14 May 1998, the Trial Chamber hereby submits
a combined Decision on the issue of separate trials for both Aloys Ntabakuze and Gratien Kabiligi.

PLEADINGS BY THE PARTIES
The Defence Submitted:

(i)  that the requirements of rule 48 of the Rules were not satisfied because the Prosecutor had
failed to demonstrate the same transaction;

(i) thata joint trial of both accused could lead to unnecessary delays and serious prejudice to the
accused; and

(iii) that having separate trials would be in the interests of Justice since it would favour a clear
appreciation of the case against each accused.

The Prosecutor Submitted:

(1)  that pursuant to the Rules, the scheme, strategy or plan need not be criminal in nature since
rules 48 and 2 of the Rules simply refer to the same transaction and to acts and omissions
respectively;

(i) there existed a common scheme, strategy or plan to consolidate power by the Hutus. Given
that Aloys Ntabakuze, as a Commander of the Para-Commando Battalion, was under the
direct command of Gratien Kabiligi it is evident that the relevant crimes alleged in the
indictment were committed as part of the same transaction.

(1) that no prejudice would result from a Joint trial of the accused because witnesses who will
be called by the Prosecutor are likely to be the same. In any event, in the case of separation
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of the trials, there would be considerable duplication of witness testimonies;

(iv) that in the final analysis, a joint trial will be in the interest of justice.

DELIBERATIONS
We have considered the party’s submissions and make the following observations:

Same Transaction:

Rule 48 of the Rules permits the joinder of accused if they have been charged with the same crime
or with different crimes committed in the course of the same transaction. We have also noted the
definition of same transaction in rule 2 of the Rules which refers to *“a number of acts or omissions
whether occurring as one event or a number of events, at the same or different locations and being
part of a common scheme, strategy or plan.”

The issue of the interpretation of ‘same transaction’ has been raised by the Defence for Kabiligi
(Defence Motion at p.6) and the Prosecutor (Prosecutor’s Reply at p.5). In Prosecutor v. Clement
Kayishema and Obed Ruzindana the Trial Chamber’s Decision on the Motion of the Prosecutor to
Sever, to Join in a Superseding Indictment and to Amend the Superseding Indictment, dated 27
March 1997, (the “Joinder Decision”) opined,;

“that involvement in the same transaction must be connected to specific material elements
which demonstrate on the one hand the existence of an offence, of a criminal act which is
objectively punishable and specifically determined in time and space, and on the other hand
prove the existence of a common scheme, strategy or plan, and that the accused, therefore,
acted together in concert.”

The above interpretation has created argument as to whether the acts or omissions which are alleged
to form the same transaction necessary for joinder (*‘acts of the accused”) must be criminal / illegal
in themselves, or not. This Trial Chamber is of the opinion that the acts of the accused need not be
criminal / illegal in themselves. However, the acts of the accused should satisfy the following:

1. Be connected to material elements of a criminal act. For example, the acts of the
accused may be non-criminal / legal acts in furtherance of fiture criminal acts;

2. The criminal acts which the acts of the accused are connected to must be capable of
specific determination in time and space, and,;

3. The criminal acts which the acts of the accused are connected to must illustrate the

existence of a common scheme, strategy or plan.

In determining whether the same transaction exists for the purposes of joinder, the Trial Chamber
will consider the facts and evidence as a whole using the above guidelines for direction. However,
these guidelines are not intended to be a rigid, insurmountable three prong test. For the purpose of
joinder, in the absence of evidence to the contrary, the Trial Chamber shall act upon the Prosecutor’s
factual allegations as contained in the indictment and related submissions.

The Prosecutor’s allegations which, at this stage, suggest the existence of same transaction include:
Gratien Kabiligi and Aloys Ntabakuze had command over military groups; Gratien Kabiligi had
military responsibility over Aloys Ntabakuze; the two attended, or were briefed on the substance of,
weekly security meetings which discussed, inter alia, the massacres of Tutsis; military personnel
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under the command of both the accused committed criminal acts; neither of the two accused took
steps to punish persons under their control who were responsible for these criminal acts. The
Defence failed to refute these factual allegations.

The Prosecutor’s allegations which, at this stage, illustrate criminal acts determined in time and
space include: the killing of civilians at roadblocks set up in Kigali by troops under the command
of the accused; Aloys Ntabakuze’s incitement of troops under his command to avenge the death of
President Habyarimana; Gratien Kabiligi’s incitement of Interahamwe militia to kill Tutsis; Gratien
Kabiligi’s order to kill a Tutsi soldier and his family; Gratien Kabiligi’s order to kill Tutsi’s taking
refuge in St. Andre School in Kigali. The Defence also failed to refute these factual allegations.

Taking into consideration all these facts, for the purposes of this procedural Decision, the Trial
Chamber is of the opinion that there is a reasonable showing that the two accused had a common
scheme, strategy, or plan. Accordingly, there is a sufficient showing to satisfy the requirement of
same transaction.

Interests of Justice / Prejudice to Accused:

The Trial Chamber has considered the Prosecutor’s submission that she is likely to produce the same
witnesses and adduce the same evidence against the two accused. Indeed, separate trials may cause
unnecessary pressure on survivors and other witnesses who may be called upon to testify. In these
circumstances, we find that a joint trial may, in fact, further judicial efficiency and enhance the
accused right to be tried without undue delay.

The Defence have not shown that a joint trial would prejudice the accused or that it would not be in
the interests of justice.

Therefore, considering the concise statement of facts attached to the indictment as well as the party’s

motions, we hold that the joinder of the two accused in one indictment is proper and is within the
scope of rule 48 of the Rules.

FOR ALL ABOVE REASONS, THIS TRIAL CHAMBER
DENIES the Defence request for separate trials.

DISMISSES the Defence motions of Gratien Kabiligi and Aloys Ntabakuze so far as they
relate to a request for separate trials.

Arusha, 30 September 1998
@OV’ 25 e
William H. Sekule Yakov A. Ostrovsky Tafazzal H. Khan
Presiding Judge Judge Judge
Seal of the Tribunal
‘CTR b qu’
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Decision on Motion for Joinder, 23 February 2001.
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IN THE TRIAL CHAMBER

Before:

Judge Richard May, Presiding
Judge Mohamed Bennouna
Judge Patrick Robinson

Registrar:
Mr. Hans Holthuis

Decision of:
23 February 2001

PROSECUTOR
v.
MOMCILO KRAJISNIK
PROSECUTOR

V.

BILJANA PLAVSIC

DECISION ON MOTION FOR JOINDER

Office of the Prosecutor:

Ms. Brenda J. Hollis
Counsel for the Accused:

Mr. Goran Neskovic for Momcilo Krajisnik
Ms. Jasminka Jovisevic for Biljana Plavsic

THIS TRIAL CHAMBER of the International Tribunal for the Prosecution of Persons Responsible for
Serious Violations of International Humanitarian Law Committed in the Territory of the Former
Yugoslavia since 1991 ("International Tribunal"),

BEING SEISED of the "Prosecution’s Motion for Joinder of Accused" filed by the Office of the
Prosecutor ("Prosecution") in Prosecutor v. Momcilo Krajisnik, Case No. IT-00-39 and in Prosecutor V.
Biljana Plavsic, Case No. IT-00-40, on 23 January 2001, requesting an order for a joint trial of the two
accused,

http://www.un.org/icty/krajisnik/trialc/decision-e/10223JD515151.htm 12/06/2003
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NOTING the confidential "Motion of the Defendant Mr. Momcilo Krajisnik in Opposition to
Prosecution’s Motion for Joinder of Accused, of 23 January 2001, and for Reservation of Rights", filed
on 5 February 2001 and the confidential "Defence’s Response to the Prosecution’s Motion for Joinder of
Accused" filed by the defence for Biljana Plavsic on 12 February 2001,

CONSIDERING that Momcilo Krajisnik and Biljana Plavsic are accused of identical crimes committed
in the course of the same transaction within the same time frame and in the same locations,

CONSIDERING that a joint trial would accelerate the trial of one of the accused, Biljana Plavsic,
without prejudice to her or to the rights of the other accused, avoid duplication of evidence, minimise
hardship caused to witnesses in travelling to the seat of the International Tribunal in order to testify, and
is generally in the interests of judicial economy,

CONSIDERING that the Defence has not made out a case of any conflict of interests within the
meaning of Rule 82 (B) of the Rules of Procedure and Evidence of the International Tribunal ("Rules"),

CONSIDERING therefore that the interests of justice and a fair trial would be best served by a joint
trial in this case,

PURSUANT TO Articles 20 and 21, paragraph 4 (c), of the Statute and Rules 48 and 82 of the Rules,

HEREBY ORDERS that the trial of Biljana Plavsic be joined to the trial of Momcilo Krajisnik, and
that the Prosecution submit within 14 days of this decision a consolidated indictment on which the joint
trial will proceed,

AND FURTHER REQUESTS the Registry to determine and assign to the joined cases a new case

number; all documents filed in those joined cases shall bear this new number as from the day of this
decision.

Done in English and French, the English text being authoritative.

Richard May
Presiding

Dated twenty-third day of February 2001
At The Hague
The Netherlands

[Seal of the Tribunal]

.
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8. The Prosecutor v. Bagosora et al., ICTR-96-7, Decision on the Prosecutor’s
Motion for Joinder, 29 June 2000.
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L. THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the

BEING NOW SEIZED OF the Prosecutor’s “Motion for Joinder” (the “Motion”) filed
on 31 July 1998;

CONSIDERING the “Brief in Support of the Prosecutor’s Motion for Joinder of the
Accused” (the “Brief”), filed on 31 July 1998 the “Corrigendum to the Brief in Support
of Prosecutor’s Motion for Joinder of Accused” (the “Corrigendum”), filed on 13 August
1998;

CONSIDERING Nsengiyumva’s “Preliminary Objection by the Defence on the
Competence of the Prosecution Motions for Joinder of Accused Persons and Leave to
File Amended Indictment and on the Composition of the Trial Chamber” filed on 23

September 1998, insofar as it relates to joinder;

CONSIDERING Nsengiyumva’s “Response by the Defence 1o the Prosecutor’s Motion
for Joinder of the Accused” filed on 25 September 1998;

CONSIDERING the “Prosecutor’s Brief in Reply to the [ngeniymva’s] Defence

Response to Prosecutor’s Motion for Joinder of Accused” filed on 2] May 1999;

CONSIDERING Kabiligi’s “Submissions in Reply to the Prosecutor’s Motions for
Joinder and Amendment of the Indictment” filed op 12 October 1998, insofar as it relates

to joinder;
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CONSIDERING the “Prosecutor’s Brief in Reply to the Response by Counsel for the
Accused Gratien Kabiligi to the Prosecutor’s Request for Leave to File an Amended

Indictment and Motion for Joinder of Trials” filed on 14 October 1998, insofar as it

relates to joinder;

CONSIDERING Kabiligi’s “Additional Defence Brief in Reply to the Prosecution
Motion and Brief to Amend the Indictment and for Joinder, as well as an Objection Based

on Lack of Jurisdiction” filed on 11 January 1999, insofar as it relates to joinder;

CONSIDERING Kabiligi’s “Defence Brief in Reply to the Prosecutor’s Motion for
Joinder of Accused ” filed on 14 July 1999;

CONSIDERING Bagosora’s “Defence Brief on the Joinder of Accused” filed on 22 July
1999;

CONSIDERING Ntabakuze’s “Defence Response to the Prosecutor’s Motion for
Joinder of Accused” filed 26 July 1999;

CONSIDERING Ntabakuze’s oral motion made by his Defence Counsel on 1 December
1999 for lack of jurisdiction because the Prosecutor’s motion does not contain an

affidavit with respect to allegations based on facts in dispute;

HAVING HEARD the arguments of the Prosecutor and Defence Counsel for Bagosora,
Kabiligi, Ntabakuze and Nsengiyumva on 1 and 2 December 1999, and having heard the
arguments of the Prosecutor and Defence Counsel for Kabiligi, Ntabakuze and
Nsengiyumva on 7 and 8 February 2000 on a number of related motions and having

considered those motions and submissions before rendering this decision;

NOW DECIDES this matter.

Sa/
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PRELIMINARY SUBMISSIONS

Counsel for Ntabakuze raises a preliminary matter before the commencement of
the Prosecutor’s motion. Counsel raises an oral motion to strike the Prosecutor’s
motion on the grounds that it does not include an affidavit, as set out in Article 27
(2) (iii) of the Directive for the Registry of the International Criminal Tribunal for
Rwanda (the “Directive for the Registry”), and thus that it is not a motion within

the jurisdiction of the Tribunal.

In response to this motion, the Prosecutor submits that Defence Counsel had not
included an affidavit with his motion. The Prosecutor argues that it is not the
practice at the Tribunal to include affidavits with all motions. Finally, the
Prosecutor submits that the proceedings before the Trial Chamber are controlled
by the Statute of the Intemational Tribunal for Rwanda (the “Statute”) and the
Rules of Procedure and Evidence (the “Rules”) and are not subject to the

Directive for the Registry.

THE SUBMISSIONS OF THE PROSECUTOR

The Prosecutor argues that the Motion is well founded in law, and in fact, that
joinder is in the interests of justice, and that joinder will not prejudice the rights of

the accused.

The Law

In the Brief the Prosecutor relies on Rules 2 and 48 of the Rules. The Prosecutor
submits that the Motion is well founded under the common law “same

transaction” test and civil law test of “connexité.”

The Prosecutor submits that an order for joinder can be made under Rule 48. Itis
the Prosecutor’s position that if it were necessary to apply Rule 48 4is, it could be

done retroactively because the rule does not affect the substantive rights of the

—_—
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accused. However, the Prosecutor submits that it is not necessary to do so. The
Prosecutor relies on Prosecutor v. Ntagerura and Others, Case ICTR-96-10-1
(Decision on the Prosecutor’s Motion for Joinder) (11 October 1999) (the
“Cyangugu Joinder Decision”) and Prosecutor v. Nyiramasuhuko and Others,
Case ICTR-97-21-I (Decision on the Prosecutor’s Motion for Joinder of Trials) (5
October 1999) (the “Nyiramasuhuko Joinder Decision™) in support of this

argument.

The Prosecutor submits that in order for joinder to be granted, there must be

allegations of a “same transaction” as defined in Rule 2 of the Rules.

The Prosecutor refers to the decision of Trial Chamber I in Prosecutor v.
Kayishema, Ntakirutimana and Ruzindana, Case ICTR-95-1-T (Decision on the
Motion of the Prosecutor to Sever, to Join in a Superseding Indictment, and to
Amend the Superseding Indictment) (27 March 1997), (the “Kayishema”
Decision). In that decision, the Trial Chamber stated the criteria that must be
shown. Specific material elements must be shown that include the existence of a

specific criminal act and the existence of a common scheme, strategy or plan.

The Prosecution also refers specifically to the appellate decision and dissenting
opinion of Judge Shahabuddeen in Kanyabashi v. Prosecutor, Case ICTR-96-15-
A (Decision on the Defence Motion for Interlocutory Appeal on the Jurisdiction
of Trial Chamber I) (3 June 1999) (the “Kanyabashi Appeal”).

The Prosecution further relies on the case of The Prosecutor v. Kabiligi and
Ntabakuze, Case ICTR-97-34-1 (Decision on the Defence Motion Requesting an
Order for Separate Trials) (30 September 1998) (the “Kabiligi, Ntabakuze Motion
for Separate Trials”) in which Trial Chamber II held that the acts relied on to
establish joinder need not be illegal, but they should be connected to material
elements of a crime, and the criminal acts to which they are connected must be

specific criminal offences and show a common scheme, strategy or plan. Trial
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Chamber II noted that this is not meant to be a rigid test, but to provide guidelines

for the Tribunal in exercising its jurisdiction.

Thus, the Prosecutor submits that the test to be applied in this case is whether the
acts are connected to one or more objectively punishable offences, whether those
offences are capable of determination in time and space, and whether the acts

illustrate a common scheme, strategy or purpose.

The Facts

12.

13.

14.

The Prosecutor argues that the factual basis for the joinder can be found in the
allegations contained in the indictments and the supporting material to the

indictments.

The Prosecutor submits that there is a common count of conspiracy against all
four accused and that therefore all the accused are charged with committing the
same crime. The Prosecutor also notes that all the accused are charged with both
individual personal responsibility under Article 6(1) of the Statute and
responsibility as superiors for actions of their subordinates under Article 6(3) of
the Statute referring specifically to the actions of the members of the military

within the military hierarchy.

With respect to establishing whether the accused participated in the same
transaction, the Prosecutor submits that the allegations in the indictments allege
that there was a common scheme to exterminate the Tutsi civilian population and
murder political opponents, and that the facts support the participation of all the
accused in this plan. In this regard the Prosecutor refers specifically to the
Bagosora indictment at paragraphs 5.1, 5.5 t05.14, 5.19, 5.22 to 5.25, 5.28, 5.29,
5.31,5.32,537,542,543,6.2, 64, 6710 6.11, 6.13, 6.14, 6.20, 6.22 to 6.25,
6.27 and 6.73, and to the equivalent paragraphs in the other indictments.




34

15. The Prosecutor argues that in addition to the charges set out in Count | of each
indictment, the remaining counts charge the accused with specific crimes

committed by the accused in connection to a common plan or purpose.

16. The Prosecutor submits that joinder of these cases is well-founded because the
accused had a common purpose or design which they planned to carry out and did

in fact carry out.

17. The Prosecutor argues that the evidence will show that all of the accused were
members or former members of the military hierarchy in Rwanda in 1994, and
that all of the accused were involved in the preparation or support of the genocide
regarding the development of the identification of the “enemy”, the use of that
term as support for the anti-Tutsi program, the military training and supply of
Interahamwe militias and other militias, and the dissemination of statements made

against the Tutsi population generally.
Interests of Justice

18. The Prosecutor contends that joinder will result in a more consistent and detailed
presentation of the evidence because much of the evidence to be presented relates

to more than one accused,

19. The Prosecutor submits that joinder will facilitate the appearance of witnesses and

enhances their safety and wellbeing.

20. It is the Prosecutor’s position that joinder will avoid possible duplication and
contradictions in the evidence presented and divergent decisions that would be

possible in multiple trials.
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Rights of the Accused

21. With respect to whether granting joinder will result in “undue delay” the
Prosecutor submits that joinder would create the minimum amount of delay, if
any at all. The Prosecutor submits that universal disclosure has been made of all
of the statements to all of the accused as of August 1999. Additionally,
supporting material for each of the amended indictments was disclosed to all
accused. The Prosecutor argues that even if joinder causes delay to an individual
case, the total time spent trying three cases of four accused individually would be

greater that the time spent trying the four accused jointly.

THE SUBMISSIONS OF THE DEFENCE

Counsel for Bagosora
79 The Defence submits that the Trial Chamber ought to deny the Motion.
(i) Preliminary Maiters

23.  As a preliminary matter, Bagosora’s Counsel expresses concern about the
unavailability of documents in French, including previous Tribunal decisions with

respect to joinder.

24.  Bagosora’s Counsel reviewed the procedural history of his client’s case in detail.
He asks the Trial Chamber to consider that his client has been in custody since
March 1996, and that the Tribunal ordered his transfer to Arusha in August of
1996. He reminds the Trial Chamber that in November 1997 it was decided that
Bagosora’s trial would commence in March 1998. Due to the Prosecutor’s
request, the trial was adjourned to September 1998. In July of 1998 that date was
adjourned when the Prosecutor sought leave to amend the indictment against

Bagosora.




(i)

25.

26.

27.

28.

29.

W\

The Law

With respect to Rule 48, Counsel! for Bagosora argues that it cannot be the basis
for the joinder of accused who are separately indicted. He argues that Rule 48
should be interpreted narrowly, and that to do otherwise would violate the rights
of his client. He argues that Rule 48 does not allow persons who are not indicted

together to be tried together.

Bagosora’s Counsel submits that it is misguided to believe that Rule 48 is a
sufficient basis to grant joinder in this case when the Plenary of the Tribunal

deemed it necessary to draft Rule 48 bis.

Counsel for Bagosora asks the Trial Chamber to consider that in most
jurisdictions there is 2 separation between judicial and legislative branches which
he argues does not exist in the case of the Tribunal where the Judges have the
power to amend the Rules. Bagosora’s Counsel also asks the Trial Chamber to
consider the fact that the Plenary can amend the Rules with the Prosecutor

present, in the absence of Defence Counsel.

With respect to whether the Separate Opinion of Judge Shahabudeen, in the
Kanyabashi Appeal 1s persuasive, Bagosora’s Counsel submits that the issue of
Rule 48 was never put before the Appeals Chamber, but that the Appeals
Chamber decided to rule on it of its own accord. He also notes that the separate
opinion of Judge Shahabudeen is the separate opinion of only one of five judges

and therefore should not be considered persuasive by this Trial Chamber.

Bagosora’s Counsel argues that to grant joinder in this case would disregard the
decision of Judge Khan in Prosecutor v. Bagosora and 28 Others, Case ICTR-98-
37-1 (Dismissal of the Indictment) (31 March 1998) (the “Bagosora and 28
Others Decision”) in which Judge Khan stated that the Bagosora trial would be

adjourned until a decision was rendered in that motion. Counsel argues that the
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(iti)

31.

32.

33.

54y
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Trial Chamber decision was rendered 10 March 1998, the appeal was then
dismissed by the Appeals Chamber on 8 June 1998 (Decision on the Admissibility
of the Prosecutor’s Appeal from the Decision of 2 Confirming Judge Dismissing
an Indictment against Théoneste Bagosora and 28 Others) and the order has never
taken effect in that the'Bagosora trial had not yet commenced. Counsel for
Bagosora states that any continued delay in the commencement of the Bagosora

trial would be in contradiction of that order.

Bagosora’s Counsel submits that paragraph 6.64 of the Bagosora indictment
names a number of persons whao are not present at this hearing, as well as the four
accused, as adopting a Strategy that resulted in massacres being perpetrated.
Counsel argues that if the persons not present are charged and arrested, there will

be a further joinder motion to include them in these proceedings.

The Facts

respect to the allegations she makes in support of joinder, including documentary

and other evidentiary materia] in Support of those allegations.

beyond the allegations of the Prosecutor. He argues that there is no evidence
adduced to support a prima facie case for Joinder. Counsel submits that evidence
In support of Joinder, beyond the mere allegations of the Prosecutor before the

Trial Chamber, is necessary.

10
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34.  Additionally, Counsel submits that the factual basis for joinder presented by the

Prosecutor does not stand up to a critical analysis of those facts.

35. In response to the Prosecutor’s submission that during a meeting in Kigali,
Bagosora took over military control of Rwanda after 6 April 1994 in order to
ensure political control, Bagosora’s Counsel submits that Kabiligi was not in
Rwanda at that time, and Nsengiyumva was in Gisenyi, not Kigali, so that

allegations of such a meeting cannot be justified.

36.  Counsel refers to a commission set up in 1991, including the four accused and
others, which the Prosecutor refers to in support of the allegation of involvement
by all accused in a conspiracy. Defence Counsel argues that since a number of
others who, according to the Prosecutor, formed part of this commission which
was allegedly preparing a genocide, have not been prosecuted, involvement in the
commission cannot establish prima facie evidence of participation in a

conspiracy.

37. Counsel also refers to the allegations of the accused’s involvement in the murder
of the former Prime Minister, Agathe Uwilingiyimana, and argues that the facts
and disclosure to date do not support the allegations that the murder formed part

of a conspiracy in which the accused participated.

38, Counsel summarizes that his position with respect to the factual basis for joinder
is that the Prosecutor’s allegations do not stand up to scrutiny, and that the
necessary prima facie evidence supporting the facts alleged by the Prosecutor,

which he argues is necessary, does not exist.
(v} Interests of Justice and Rights of the Accused

39.  Bagosora’s Counsel argues that it is not in the interests of Justice that joinder be

granted.




40.

41.

42.

43,
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Bagosora’s Counsel asks the Trial Chamber to consider criteria to assess whether
any delay arising from joinder would be undue. Those criteria include: the
complexity of the case; the attitude of the accused, whether the accused used any

delaying tactics; and, the gravity of the charges.

Counsel notes that he submitted only one motion as Bagasora’s Counsel, and that
motion has been decided. He advised the Trial Chamber that he is prepared to

start trial immediately.

He submits that if joinder is granted in this case, many other accused, some of
whom have not yet been arrested, could be joined as well, thus further delaying

Bagosora’s trial.

He also asks the Trial Chamber to note that the Prosecutor has not given a date

when it expects a joint trial to commence.

Counsel for Kabiligi

44,

45.

46.

Kabiligi’s Counsel adopted the arguments of Bagosora’s Counsel and also made

additional submissions.

He argues for a strict interpretation of Rule 48 of the Rules. He submits in order
for Rule 48 to apply, the accused would have had